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RE: ESor by the Minnesota Deoparonent of Human Services ("DHS”) to amcndfbe
State of Mianesota’s federal HCBS waiver plan to authosize budget re-basing for

Dear Mr. Nelson:

ARRM engaged Orbovich & Gartner Chartercd to ascertain whether the proposed budget
re-baging, for the MR/MC waiver by DHS will be approved by the Centers for Medicare and
Modicaid Serviees (“CMS™) and whether DHS’ actions camport with 1ts lawiul authonty. I
understand thet ARRM may opt tp share this opinion Intter with other indarvsied stakeholders,
including DHS angd other govarmument catitics. To that end we have omitted any attorney-cliemt
privileged commurication or information so that others may review owr comments. That means,
of course, that we have omitted from this letter any discussion regarding the vasious legal options
and remedies that ARRM its mmbcr&, or other interested stakeholdess may have to respond to
DHS’ budget re-basing ! _

In deawing this opinion, we have reviswed aeveral Memoranda and ¢-mail comrespondence
from DHS 10 ARRM and County Buman Services Directors. Those Mcmovanda deaaibe, in
gemeral faghion, DHS’ proposed budget re-base plan and descrihe the factors propelling DHS to

The federal Medicaid provisions ace somplex and often subject to varying intaprewasons.
CMS may interpret or apply these regulations and laws in manners which are inconsistent with
their girict tarms. As a client of Orbovich & Gurtner, ARRM nmay rely on thig opinion letter.
Third parties may not, and should seek advice from their own attomeys before formulating their
position. We would expect DHS to obtain an opinion from the Office of the Antamey General of
the State of Minnesota as to the points raised herein, including whether federal waiver law -
autborizes amendments based on state budgsctary considerations, before DHS submits anything to
CMS.
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taks this action. We also reviewed DES’ dnaft amendments 10 the federal waiver plan, entiled
“Proposed MRAAC Waiver Amendment” and “Allocation of Resources to County Agentles,”
(hereinafter raferred to jointly as "Budget Re-Base Amendmerg™) along with the e-mail
carrespandencs from Ma. Shirley Patterson, dated Janumry 14, 2003. In that e-mail Ms.
PmmenxﬂowedemzyHummSmDummsmdARRMomwedgmhmmyn
2003, to submit any camments “in order to be considersd™ before DHS submits the waiver
amendment request to tho federal government, Accarding to Ms. Poterson, DHS anticipstes
CMS wall issue a “retroactive approval of the arpendments to January 1, 2003.”

It is my legal opmdon that CMS should not approve the Budget Re-Base Arnendman as
currantly crafted bovanss it violstas both substantive and procedural governing federal law.
Additicnally, ah}wuﬂ:no:nmmlyprmammform? review, [ am concened thst
DHS’ issuance of the Budget Re-Base Amendment raises a potential conflict with clear Jegal
duties imposed on DHS by current state law regurding legislatively mandmed compeasation
ipCease to Direct Servics Professional serving developmentally disabled. _

Medicaid Wiser L

As you know, the singie state.agency administering the Medicaid program must prepare
and submit a “State Plan” to the Secretary of Health and Human Services for approval. Federal
regulations and statutes prescribe multiple requirements that must be included in each State Plan.
See, 42 U.S.C. § 1396a. Under Scction 1915(c) of the Secal Security Act, s state may requost 2
waiver for “home and community based sorvices” (berunafter roferred to s “HCBS”). An HCBS
waiver enabies a state to receive Federal Financial Participation despite the fact that the HCBS
~ program would not otherwise satisfy the strict terms of the fedesal regulatory State Plan

requiramats. Custently, Minncsota provides ICBS pursuant to a Section 1915(6) waiver for
persons with mental retardsdon or related couditions Q(MR/MC). This means the State of
Minncsota reccives Federal Financial Participation to pay providern of in-house support or
supported living services. The State of Mimncsot allocsos Medicid roveres to counties, wha
in turn enicy into contracts with providers and approve secvice sgroemcnts for mdividuals
receiving services. Those contracts and agresments dcmi the services required and the pcyment
rates for those services. '

A qualifying HCBS waiver must mesl the stattory requircments of 42 U.S.C, § 139%6n(c) .
as well ag the regulatory provisions of 42 CF.R. §§ 440.180; 441.300. States must provide CMS
with general assurances and information under 42 CE.R, § 441.302(a)~(f). In addition to spesific
waiver requirements, states should follow some mearingful process to provide public sotice and
comment regarding the proposed waiver _plm:.z CMS has articulated guidelies states must follow

ZUnder genoral Medicaid law, statos are obligated to provide public notice of any
sugmﬁumpmmscdohmgcmmmﬂwdsmdmndudaﬁoﬁdwmdpaym 42CFR
§ 447.206. Although CMS is more prescriptive regasding public notices for Section 115 waivers,
- mesningful notice and input for Section 1915(c) waivers is envisioned by CMS. In situations
where roeaningfui public input on waiver proposals were allegedly lacking, provider and consumer
groups have relied on state administrative ndemaking provisions to challenge those procedural
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m proparing and submitting Section 1915(c) waivers in the State Medicaid Mamal (hexeinafier
referred to 28 “SMM™),

Since 22CBS is an existing and operating waiver program in Minnesota, CMS' predersmscr
HCFA, roviewed the merits of Minnezota’s mitial Secdon 1915(c) HCBS waiver and, after
iew, found the state’s waiver request complied with federal Jaw.

Comparing federal Madicaid Law to DHS’ actions and its Budgst Re-Base Amendment
r@ges six specific Cormmanty that ARRM should submit to DHS for responss and considergtion.
Pach of these Cormmenty bave been formuland in a question format, slong with our observurians
and citations to applicable sutbority.

COMMENTS

L What effort has DHS talken to scek meuningful public aud stakeholder comment?
Apparently, DHS issucd the “Propesed MR/MC Waiver Amendment” and “Allowatiop of
Resources to Coustty Agencics™ on Jamary 14, 2003. DHS previoualy announced its
draft would be available by the eud of December. 1t was aot. On January l4th,DHS
tranamitted the drafis by o-mail to all “County Human Scrvices Directors,” snd cartan
azgociations, including ARRM. DHS provided only scven days for comment. Prior to
issuing the Jamary 14th drafts, DHS issued four Metmoramda to County Human Service
Direowors dated December 11, 2002, Dezamber 16, 2002, Decomber 23, 2002 and
Decanber 29, 2002 describing its budget re-basing ratianale in general terms, with no
speafic mathematical allocation detail *

a The issuance of DHS® memorands and its short comment period arc insufficient to
provide meaningful comment. Although CMS does not dictate the process that
Statexs must use 10 provide nOtics Al CUIMDWIL TN PrOPOsCd WRIVET Toquoiis,
analogous regulanioms cantemplate a more ngnificant and meaningful procoss than
appmnlycnmlgyedbynﬁswduc. For example, 42 CF.R. § 447.205 CMS
contemnplates that the propoging Stete will bave notificd the public regarding any

changes in benefits, payments, digitility, sesponsibilities or provide selection* By
analogy, for a meaningful notification process for Section 1115 waivers, CMS’

- muggestions include publishing anncumzrmemits in aewspepers of gencul circulation
with & comment period a0 less than thisty days.

flaws. Hospitad As'n. ofPa et al v. Pa Dept of Public Welfars, No. 119 MLD. 1594 (asttled
without opmmn)

It now appears that the fimncial warkpnpers sought by ARRM will not be produced by
DHS unti] after the close of the commsnt period on Jamuary 21, 2003.

- %Provider selection™ is a major concemn becauss counties recziving less revenue may
tomnate provider contracts. Consumers cannot reverse a terminated contract via appeal.
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i. The commert pertod 13 00 Short. In our view, the shart comment period of

one wesk merely ranods DHS' propasal through without providing the
counties, providers, consumers or public with 2 meaningfi} opportunity to
comment on the impact of the proposal. In an e-mail 1o DHS dated Jannary 17,
2603, ARRM scught an extengion of the pubfic comment period. DHS denied
that request stating “We are under tramendous timsfine pressure. We won't be
eparding the timeframie for respansex. Sony.” DHS ¢anpot Qraumvent CMS’
expeation for a maaningfu) time period for public comment. CMS should
ratand the Budget Re-Base Amendment to DHS with instructions 1o establish
3 Jonger period of tims for public comments.

. The information pravidad by DHS o explain the impact and ratiorals of the

Budget Re-Base Amendment is too vague and ambigwous, ontts material facts
and fmls to annownce or explain the financial implications of re-dasing. In

our view, DHS’ geperal and vague Memorands, and the Budget Ro-Base
Amendment, fail to aotify providers, countics, consumers and the public of
material cvents that will likely occur if the Budget Ro-Base Amandmrnt is

- implemented. The core compangit to the Budget Re-Base Areendman is 2 re-

allocation of Medicad HCBS revenuo armong Minncwota’s couaties. ARRM.
has requested DHS’ workpapers and has sngaged axperts 10 evaluate the
accuracy and completeness of DS’ mathematical premises underiymg the -
supposed need for the Budget Re-Bass Amendmwg and its financial impact.
DHS did not release these workpapen with any of its memorands or e-mail
carrcspondence prior to the ¢lose of the comment period on January 21, 2003.
ARRM tias ample reason 1o be concmmred thet DHS has not fully disclosed, and
may not itself undarstand, the impact of the Budget Re-Base Amendment, For
example:

(1 ARRMhaswouvcdawcdotalmpomthnmeonmyoﬁmnhconmdc
they do not know what financial impact the Budget Re-Base Amendment
will have on thelr countigs. In Jamuary, one county’s representatives orally
told one ARRM mrember that implementstion of the Budget Re-Base
Amendment would require the county to reduce its waiver budgets by over
3500,000. This has triggered a review of the asrvices offexed 10 individualy
within that county.

(2) Hensepip County issued a memorandum 10 ail staff perving
developmentally disabled regarding the anticipated w—bnmg chnqm
County stated “{c]urrestly thers are a lot of unanswered questxom ” and
eraporarily stopped any “additions or changes to exxting service
agrerments Or those being reviewed, whether or not the new amount is
within the client’s regource allocation ™ This directive confirms our
concern that services are being impacted, in part, because DHS has not
completed, produced or notified the counties or the public regarding the
financial impact of the Budget Re<Base Ameadment.
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(3) DHS has fhiled 10 potify the pablic that vimally every Provider Confract
between all Minnenots camies and HCBS providers contain ons oF more
provisions purporung to authorize counties 1o Lomirafe their provider
contruts in the event the state roducss the Madicaid payments to the
couoty. The Budget Re-Base Amendment comains 1o provigion that
preventz counties from txmunating €xisting provider contracts or otherwise
reducing or modifying services currently provided in approved scyvice
agresmenta In fsct, DHS has affimatively repressmtad that it ia not
requiring counfies to maintain existing services and rates, and an
December 11, 2002, warnad County Buman Service Directors that they
may want 1o keep re-baging “in mind in cases where you may be
renegotisting service agrerments or provider rates” in January. DHS
should disclose to the public, and to CMS, whsther it believes countias will
mmmhmmwmagpmwdacmnwsmdmmagrmmm
m—bumg, and its basis for DHS' belief.

(4) In addition to failing to ascertain and disclose whether counties will
terminats contracts to reduce rates and gervices upen recsiving reduced
Medicaid revenue, DHS has fiiled o notify the public that providers are
not obligated to aecept & now replacement contract if termuinatad due 6 re-
basing, if' the provider dissgrees with ether the revised servicss or rates. If
countres terminate provider contracts to re-ncgotiats rates, that Mmeans the
Budget Re-Buse Amendment will upset consumers’ currant relstionahips
with providara. DHShu&dedtomplunwtmhcr ax third party
bencficiarics, consumers may be sble to wue state and county officials or
providers to maintain current service levels and provider relationships. -

{5) DHS admitted in its December 29, 2002 memorandum that it is
undertaking the Budget Re-Base Amendirant dospite not knowing what
financial impact the proposal is for esch county. DHS stated, “we have
abnost completed a county by county analysis of the rebasing.” (ermphasns
added) It is clear that DHS formulated the substamive provisions of the
Budget Re-Base Amendment before it had sufficient data to determmne
whether the rebasing would, er would not, unduly financially impact certain
sountics. This nicans DHS could niot provids any meaningfll notice to the
public, or CMS, regnrdmnwhc&h:rtheﬁmmdmpmoftthudnge—
Base Amendment will unsertle the mmngmwoe:memmdprovxdu
cantracty.

2. What authority does DHS rely on for the proposition 1hat state budgetary
considerations form a sufficient 2awful basis to amend an existing Section 1913(c)
HCBS waiver? DHS' memoranda clearly, urembigucusly and expresely explain that the
State of Minnesota is motivated to propose the Budget Re-Base Amendment for state
fiscal budgetary reasons. For example, DHS notified County Human Servics Directors on
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Doumrabrer 16, 2002 that ‘becmese of the staze’s budget deficit, it is prudent and oocywaary
to review all current spending trends. Rebasing the MR/RC waivas at this timo helps to
lessen reductions that might have 10 b8 takan lazer becsuse of icgisative decizions about
thembudgct" Federa] l]aw cutlines precise reasons why & State may request a Section
1915(c) waiver. Those rmasans do not include state fiscal constraints.

a.

Fﬁaﬂmnmqhwmdnmmmimmafmywpmwdwmvdmbc
conmstent with the purpose of the Medicaid program. - That is, the waiver plan
shouid engble the state to “fumnish medical sasience on behalf of thrylies with
disabled culdren, and aged, blind and dissbied individuails lacking the income and
TOCUrees to meot the costs of necnisary medical services, and to help such families
and individuels attain the capability for independence or self-care.” SMM2 §
2108. Simply put, a state’s waiver program mey not substantially impair a
recipiemt’d access to services of adequate quality, and DHS mmust suhmit to CMS
“auificicnt dovumermaban” to asure that fact. DHS® current Section 1915(c)
HCBS waiver would not huve been approved unless DHS included “neczasary
a&gumh_.tbprotedthehuhh and welfare of individuals provided services
under tho waiver.” Those safvguards must include standards for provider -

participation.: 42 U.5.C. §1396n(¢).

Where DHS has not generated the county fiscal impact of the Budget Re-Base
Amendment &t the samo time it announced the re-basing initistive, DHS has
insufficicat baats upon which to provide sufficient docunrentation to agzure CMS
that the Budget Re-Basc Amendment will not impair aceess to services of
adequm guality, - . o

DHS’ Budget Re-Basec Amendment places no restrictions on counties from
modzfymgorlmscnmganmdivimmlcommu‘camvmmmox 3 provider’s
exisung rates. Mareova, r&baxm may trigger the proyider contract trmimaticn
clauses in any county that rcgives lets Medicaid rovemie, Given the uncartainties
caused by failing to prohibit coumies from reducing servicos and rates, DHS
mmzdnnoane:muzeBudsaReBmAmdemumwmmﬂy
impair a recipient’s access Lo services nor san DHS credibly assure CMS that
provider participation in counties that austain material revenue dogreases wiil
remain at the same sufficient levels.

There $ no provision under Section 1915(c) that provides a mechamam for
retroactively changing previous ostinmtes of cost neutrality, aor does DHS bave
any bans $or doing 30. Section 1915(c) waivers may anly be granted if' the Stote

- demonstrates that the expenditures for HTBS under the waiver plan will not

exceed the per capita amoum thar would be spent on insitutional care if no waiver
were granted. CMS provides z detalled grmthematical formula to demonstrate

cost-neutrality, and we presume DHS satisfied that critenia upon submission of the
imitial waiver request and any subssquent modifications. In fact, as we understand
DHS" Budget Re-Baze Amendment, DHS concedss that the level of expenditures,
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absern re-basing, would ot exczed the initinl cost-nastrality estmses thet DHS
provided to CMS.

i, Federal lxw prevents CMS from recapturing Federal Financial Participation if 3
ttate’s expenditures occeed the entimmted costs previcusaly submitted to CMS at
the time the HCBS wuva'waanpproved Fedanlhwpmv:dutha:tbo
Sexretary “may not require, as 3 condition of approval of 1 waiver, ...that the
mwwmdmmforhmemdwmumhsedmmmﬂm
waiver (and a claim for Federal financial participation in expenditures for the
3ervices) cannot ctocerd the approved estimates for thess services,” 42 U.S.C.
§ 1396n(c)(6). Clearly, the federa) law allowing BCBS waivers exalts tho
bealth and welfare of recipiests aver concrms that the state may spend more
than estimated or anticipsted No provision of Section 1915(c) allows DES to
propose a modification of the ZICBS waiver on the grouads that the state is
spmduatoomuchmmcy,wthuthcswewdlwﬁaorawwmm ’
budgetary deficit if it Joes not re-base Medicaid expenditures county by county.
If the Secrotary is without authority to base waiver decisions on actual
adherence 10 financial spending estimates, the law should not be coastrued to
th of Minassota authority to modify its waiver s & cost coutrol

. CMS will imow that the foderal judiciary does not allow stetes o elevate cost
savings over the welfire of bepeficiaries. 'States bave a duty under 42 U.S.C.
§ 13%n(c) to adoptmcmya&gwdampmmcham:mdwdﬁnof
individuals receiving HCBS waiver services. In Wood, e al. v. Tomplens, 33
F.3d 600 (6th Cir. 1994), the United States Court of Appeals for the Sixth
Circuit held that family membars have a private right of action under 42 U.S.C.
§1933 to challenge a state’s refusal to enroll & developmentally disabled child
into the waiver program for the “sole reason that [the State) would not sccept .
the mumber of hours [of skilled mrsing sexvices] approved by the program.” In AR
ﬁmcasethemumﬁsanegedmestaeagmqmpowdlmmdcap
preventing enrollees from receiving greater than eleven hours of mosng service
per day, despite actual need, DHS’ own December 11, 2002 wermng 1o
counties that they should remenber the amicipaved re-basing when
“renegotiating service agresments,” coupled with statements from counties
facing re-basing that they gre reviewing or teviponarily freezing sarvice
agreements, indicate to us that CMS should be concerned whether the Budger
Re-BmAmvndmmudmmbyﬂseh&hhmﬁwdfamofmdmduﬂsmvmg
home care, or 1o save the state monsy. Thers is no federal statutory basis to
request a Section 1915(c) waiver modification on the grounds of state ﬁml
deficits.

[=H

3. What authority dees DHS rely on for the proposition that a State mxay propose aa
ameadment ta an existing Section 1915(c) HCES waiver without providing 2 fuil
justification on all material points? It appears to me that DHS hopes to submir a
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waiver modification request without completing the comprebenmve analysis required to
achieve an HICBS waiver under Section 1915(c). Pursuam to 42 CFR_ § 1356a (c)
waiverz granted for HCBS “zhall be for an initial term of three yeurs and, upon the request
of a Stata, shall be &xtended for additional five-yesr periods unless the Seqctay .
detenmines for the previcus waiver period the assurances provided under paagrapb (2)
have aot been met” 42 CFR. § 1396n(c)(3). Pursuant 1o SMM 2 § Z109, states may
submit “requests for modification of approved waiver athorities” but- CMS explams “a
modification must be accomparnied by a fill justificarion and cost data similar to that
required for a new or repewal waiver proposal.” SMM2 § 2109 (empimsis added). In
reviewing waiver raewals, CMS reviews wheher past assurances “comime to be met ”
and cousiders the “adequacy of the asmiranco end documentstion ™ mubitted in the
request. SMM4, § 4444, It is apparent to us thet ance DHS, counties and providers have
not yet fully received, let slone reviewed, the finantial impact of the Budget Re-Base
Amendment, DHS cannot comply with this federal roquirement because it lacks sufficient
data to asgurs that the Snaneial implications will put reduce services to existing
consumers, reduce payment rates 10 exigting providers, result in comract EIMINAGANS of
unsottlo existing relationghips betwean conavners and their selected providars,

What basis does DXS have to believe CMS will approve a modification that raises
scrious constitutivna! problems? The Budget Re-Base Amendment will result in a
decrease of Medicaid revenue to some counties, and that will get in motion effarts to
unsettle or dissupt existing privete contractual relstionships. Thepe contractual 7
relationships include not only contracts botween counties and providers, but also service
agroements with consumers. If counties frecze or roduce program services they may also
impact and jeopardize leases or construction contracts that providers obtained in reliance
on county appruvals for waives applicants waiting for services. The Court of Appeals for
the Eiglnh Circuit held that the Stats of Minnesota may not impose retroactive changes in
payment for Medicaid services if those changes upset or impair existing private comtracts
that were lawful when entered. Minnesota 4ss’n. of Health Care Facilittes v. Perpich.

Whoat suthority does DHS rely an for the proposition that CMS will approve.its
Budget Re-Base Amendment retroactively to Janeary 1, 20032 In the cover o-mail
tanamitting the Budget Re-Base Amendment, DHS stated it ““will be asking the federal
govermmant for retroactive approval of the amendments to Jamuary 1, 2003.” We find no
basis in federal law 10 asuthorize a retreactive approval. Under 42 CF.R. § 430.25, subd.
(h), waivers “recaive a praspective effective date dRarmined, with State input, by the
Administrator.” (emphasis added). HCBS Waiver Amrendments “must be appsoved [by
CMS] prior to the implementation of the proposed change.” SMM4 § 4445, (cmpbaxs
added)

Hag DES reported to the Mignesota Legilature that its Budget Re-Base
Amendment may uaseitic the current state law’s obligation te decrease the waiver
waiting List and jeopardize compensation increases provided Direct Service
Professionals? DHS has failed 10 explain how wdsting services and payment rates can be
smaintained whea some counties expericnce Mediczid reverue reductions. DHS is aware
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thet countiea at the urging of the stata, have socently brought down the HCBS waiver
waiting kst and that the Legisinture bas mandarad compenaation immacases 10 Direct
Servics Professionals. DHS provides 1o plan or explanation how expected aerviees can be
marrtzined, compensation incresses honored, despre reduced paymentstocmmnes

2. Bringmg down the HCBS waiver lists was a prudent instruction to counties.
States ate required by federal law to provide HCBS waiver services with
“reasonable pmmphm Section 1902(a)(8) of the Social Security Act.
Impatient Medicaid recipients disgruntied with lengthy HCBS waiver lists have 2
judiciaily enfomeablc claim under 42 U.S.C. § 1983 to enforee this “vassonable
promptness ” standard, Lewisv. New Mmsco Depardners of Health, 2001 U S.
App. LE3AS 18510 (10th Cir. Aug. 16, 2071). Given the unavailable fimancial
data regarding the Budget Re-Base Amendment, DHS cannot assure CMS that it
will continue to meet the “reasonsbie promptacss ™ standard for HCBS waiver
services. - :

Hopefully, DES will zeview these Comments with the Office of the Attorney General for
the State of Minnesota. We trust that DHS will not attempt to impose, unlaterally, the Budget
Re-Base Amendment prior to CMS’ review and approval. DHS sbould rememder that umlateral
amendments to & Stato Plan or waiver could jeopardiar its ongoing obligations to CMS.
Unilateral reduction in payments to Jevels less than contemplated by the current approved State
Plan or existing waiver may also result in DHS Liability to providers for undespayments. In 1993,
Orbovich & Gmtner represented 53 hospitals in foderal and state court actions allcging that DHS
aud HCFA officials paid hospitals Mcdicaid rates for dually cligible patients at amounts loss than
required by the approved State Plan. DHS conceded that its Mcdicaid psyments for dually
cligible bencficiarics were Iess than its State Plan representations to HCFA. and settled that
litigation for $4.2 milbon, DHS subsequently paid all other Minnesota hospitals the correct
QIUDWILS.

_ Please do not hesitate to comtact me if you have any questions or conczrns regarding this
Opmion _
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January 21, 2003

Bruse H. Nelson

Esscutive Duector

ARRM

1186 North Conoord Street, Suito 424
South St. Peul, MN 55075 :

RE: Effort by the Minurym Depwunent of Humm Services ("DHS”) to smesid the.
MdMasMMSWMmMWMh
countige

ARRM engagrd Orbovich & Gartr Chwtored 10 ascertsin whether the proposed budget
mﬁrﬂ:MmeyDHSﬁﬂbomdbyweCmmrmmd
Medicaid Serviecs (“CMS™) and whether DHES' actions cemport with #ts lswial suthority. 1
undoEInd that ARRM may opt to share this opinion letter with other irSurvstod dakehulders,
induding DHS and other govamomat cutitics. To that end we have omitted any attomey-client
privilegod commmication ot mfonnation 50 that others may review our commems. Tlhst means,

of caurse, that we have omitted Som this letter wy discussion regarding the various legal options
mmmmuzmhu;mmwﬂkddmmyhnbmw
DHS’ Sudget ro-basing !

In drxwing this opinion, we have reviewed seversl Mammranda and ¢-mail asrespamicre
from DHS te ARRM and County Buman Services Direciors. Those Mcmovanda daatbe, in
genenal fashion, DHB’ proposed budget re-base plan and describe the factars propellng DHS 10

‘The federa] Medicgid provigons sre compiex end ofien subject 10 Varying impEemEnans.
CMS may intepret or apply these regulationd and laws in manners which aré insomsistemt with
their strict terres. As a client of Orbovich & Gartuer, ARRM may rely on this opimion Jeftcr.
positica. We would expect DHS fa obtain an opimion from the Office of the ADomey General of
the State of Minaesota &s to the pomts ratsed herein, including whether federal waiver lsw :
ml;nbamwmbmedoamc-budzmmm before DHS submits anything to
CMS.
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tako this sction. We also reviewed DEIS’ draft amondments 10 the Soderal warver plan, catitled
“Proposed MRAMC Waiver Amendmen” sad *Allocation of Resources wo County Agesocies,™
(hercaufter refixred to jomtly as "Budget Ro-Buwe Amendruers™) along with the o-mail
axrerpandeny from Ms. Shisley Punterson, dated Janumy 14, 2003, In that o-mail. Ms.
Pyfteryon allowed County Fiumnan Services Directors and ARRM oas week, umil January 21,
2003, to submit any eamments “in orier 10 be considered™ before DES sudmits the waiver
amendamTr requon to the fodernl goveramam  Accnrding to Ma. Patterwon, DHS anticipan
CMS will imue & “Tetrosvtive approval of the smendnen w Jamooy 1, 2003."

It is my tagal opiien that CMS should not approve the Budget Re-Base Amendmem as
Mwm:wmmawmmm
Addionally, althaugh ot nocessarily présenting = mtter for CMS” seview, [ 3m conceroed that
DS’ issuance of the Budg®t Ro-Base Amrendmenn raise 3 potential conflict with clear legal
MWNWWWMWWWyMM
mmmwwmmm

Modicaid Wiiver ]

As you know, the single state.agency adminicering the Medicaid progium must prepare
MW:WW”NSM&MMWWWW Federal
regulstiom and statutes prescrde multiple requirament thet moust be included in exch State Plan.
See, 42US.C. §1396a. Under Scction 1915(c) of the Social Security Act, s state may requost 3
waiver for “home and cammunity based services” (hereindfior refired to as “HCBS™). Aa HCBS
waiver enables a state 10 receive Federal Financial Paritipatico despite the fact that the HCBS
, mmmmmumm«mwmmm
raquirapems. Currently, Minegsota provides BCBS pursuak to & Section 1915(c) waiver for
persors with mental recwrdation or related conditioas QMR/MC). This means the State of
Mimezons receives Federal Fimncil Particpatioo to puy providen of iv-house support or
supported living sexvices. The State of Mimnevor alowuw Medicud revemsss to counties, who
mmmmmmmwwmwfww
recEvVing services. Thmmkmudwmmndmﬂ!bcmmm\mcdwdthem
rases §or those services. '

A qualifying HCBS waiver Drist meet the statutory roquiremants of 42 U.S.C. § 1396n(c)
as well a3 the regulmbry provisioas of 42 CF.R. §§ 440.130; 441.300. Stases omist provide CMS
with genenal essurances and nformation under 42 CER. § 441.302(a)-(f). In addition to spesific
WEiver requireiuenss, saates should foliow some meaningfi) process 1o provide public votice and
comment regarding the proposed waiver plan.? Mhsmwmmww

%mwm mewmmdopubhcmdmy
sgrificant propoyed change in its qethods and stancrds for Medicaid payments. 42 C.P.R.
§ 447.206. Ahhough CMS is mors presciptve reganding public sotices for Section 115 waivers,
- meaningful notice and input for Section 1915(c) waivers s evisioned by CMS. In situstions
where reeaningfid public input on waiver propesals were allegedly lacking, provider and consumer
Whmnﬁwwwem:mm;mwchnemtmw
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in prepwring and adwniting Section IQIS(c)mtmtheSmMde(Jﬂmmﬂer
refexred to 23 “SMM”).

Stwe FHCBS is an existing snd operating watver progrem in Mirnesata, CMS' predecsaxry
HCFA.mwdthemefMimm s initial Section 1915(c) HCBS waiver and, after
Mmmammeumdmkdudhw

cmwwmwnns'mmmwm-w
vuives Six spocific Comments that ARRM should submit to DHS for response and canmidersrion
Each of thess Comuwats buve boen Sormulated in s question forpat, along with our obsezvezians
mdchnuumvpﬁabbmvmy

COMMENTS

1. What cffort has DHS taken t0 seek meamingfal public snd sekeholder comment?
Appercatly, DHS issucd the "Proposed MR/MC Waiver Amardarant” and “Alloastion of
Resvusom to Coumy Agencics” on Juimary 14, 2003. DHS previoutly amnounszd its-
daft wogld be svailable by the end af Dowanbes. & was not. On Jamumry 14th, DES
tranzmitted the drafis by o-mail to all “County Homan Scrvices Directors,” aud certain
associations, incloding ARRM. DHS provided only sgven days for somment. Prior to
asuing the Jumary 14th drafts, DHS issued four Memmramda to County Himmap Service
Directory dated Decamber 11, 2002, Dexember 16, 2002, Docenber 23, 2002 and
Deoguber 29, 2002 descriding its budget re-basing rationale in general tans, with no
speoific muhamtia) allocgion detail !

a. The lussasce GEDHS” swowrands end its short comamnt paivd arc insuffice to
provide mesningful coumnent Although CMS does not dictate the process that
mwmmmmwmmmmm
smalogous regol@ions canpemplae & move significant and meamEngiil process than
apparantly emmployed by DHS % date  For cxsopls, 42 CFR. § 447.205 O3
cantemplstes that the proposing Stete will bave potifed the public regardiag any
changes in benefits, payments, eligdibity. myomibiﬁuuwmdasdm‘ By
analogy, for 2 weaningfil sotification prooess for Sevtion 1115 waivers, CMS*
wmmmamnnmmmmmofmm
with 3 commant period no fess than thirty days.

fisws. Hospital As'n ofPa, et al v. Pa Dept. of Public Welfars, No, 119 M.D, 1994 (settied
without opiniac).

mmwm:mwwmwmmmbcmw
DES until gfter the close of the comment period on Famuery 21, 2003.

- “Provider selectinn™ is a mujor concern because counties receiving 1683 revemse mBy
tamingte provide contracts. Consumers cannot reverse a tarramated contract vig appeal.




i
28

~2 5
us- %
g8 &

b

i, The copomer® periad is too short. In our view, the sbort comment pericsd of

ono week merely rurods DES’ %Eﬁ%e&ﬁu}?
Eoﬂ?ioﬁﬁo% n sn e-mtil vo DES duted Jemmry 17,

. 2003, ARRM sought an extension of the public comment pesiod, THS desied

E%Eaﬁ e wre tnder tremendous timeline pressute. 'We won't be
xpanding the tmefrume for responses. Sorry.” DHS ¢amol cirvunrvent CMS'
expectation for 1 meaningful time perind for pablic comment. CMS should
resnand the Budge Re-Baga Amendment to DHS with instroctions to extablish
& longer period of time for public commeats.

i. 7he information provided by DHS o explain the tmpact and rationale ¢f the

. Eia.ﬂﬂoﬁ.ﬂﬁooﬁgﬁﬁa to the Budget Re-Base Anyendawnt is & ro- .

Budget Re-Base Amendment is-too vague and cmbiguons, onits matevial facts

and fails 10 armownce o explain the financial inglications of re-basing. In
our view, DHS’ geteral and vague Memorands, and the Budget Re-Beac
Amesdmest, £l to notify providess, countics, consumers and the public of
material events that will likely occur if the Budget Ro-Base Amvendment is

allocation of Medicsid HCBS revenuc ameng Minncsota’s counties. ARKRM
has requested mﬁ%iwﬁé&% to evaluate the

Uﬂm&mggnﬁn%%&eﬁa%ﬂé
cerrespondence prior to the close of the comment period on Januasy 21, 2003.
ARRM tins ample reason 10 be concamed that DHS bas not gga
may usgﬁﬁﬂaﬂ._.ﬁnﬁia%ﬁowc dget Re-Base Amendines?. F

3500,000. This has viggesed 4 review of the services offired 1o individuals
within thet county.

(2) Bemmepin Coutty fnstred & memoradum 10 ol staff perving
&i&&li&n?%&ﬂgg
Couniy stated “{cjurrently there are 3 lot of vimnsweored questions. . .~ and
tempararily stopped sy “additions or chenges to exiting service
Eﬁgwﬁm%ﬁgﬂggﬂsgu _
within the client’s resource allocation ™ Tius directive confirms eur

- concern thit services are being impacted, m part, beesuss DHS has not

completed, produced or notified the counties or the public regarding the
financial impact of the Budget Re-Base Amendment.
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(3) DHS has failed 10 potify the pahlic that vistually every Provider Comran:
between all Minneudta counties snd HCBS providen coatzin ons of more
POvViSons purparting to audbarizz counties (o termirafe their [Ovider
WITLS in the evest the stale reduces the Madicaid peyweonts W the
county. The Budgrt Ro-Baso Amendinent comsins no peovision that
mmﬁmmmmmm
rediucing or modifying services carrently provides in approved seyvice
agresmenta. In fact, DHS has sfftymatively repressnted thar it is not
requiring cousties to meintain existing soyvices and fases, and an
Drasmber 11, 2002, warnad County Human S@vice Doectars that they
may want to keep re-basing “in mind in cases where you may be
renegotising sefvice sgreements or provides rates” in January. DHS
should discloge 10 the public, and to CMS, whether it befieves countias wall
m«hmmmwdrmﬂsmdmmmx
mummwm belief

(4) In addition to fiikng to ascertain and Esclose whether counties will
tarminate contracts 10 reduce rates and services upon receiving seduced
Medicuid revemse, DHS has fidled 1 notify the pudlic that providers sro
20t obligated to sccept # new roplacemen cogrract if carmingted due {0 -
basing, if the provider dmgrees with either the rovised sarviem or rtes. If
eounties terrainato provider contracts to re-regotiats rates, that means the
Budget Re-Base Arendment will upset conmmmers” cusrant relxtionships
with providors. DHS by faed to exphiin whether, ax third party
bonciciarios, consamers mey be eble to suo state and ecunty oficials or
providers to maintam anrent service levels and provider relanionahips.

(5) DHS admitted in its Deeember 29, 2002 memorendur that it is
fimncla) imgact the proposal i for each county. DHS stated, “we bave
almast completed s ouaty by county analysis of the rebusing * (euphesis
added) X is clear that DBS formmlsted the ubstantive provizions of the
Budges Re-Baso Amendmewt defore it had sufficient data to determmne
whether the rebasing would, or would not, unduly firancially impact cortain
couttics, This nicans DHS sould not provide asy meaningflil notice %o the
public, or CMS, regarding whether the financial impact of the Budget Re-
MAMMMMWWWMM
chatrects

2. What autterity dnes DMS rely on for the proposicion that state budgetary
camsiderations form a sufficient lawfiel basis to amend an existing Section 1915(c)
HCBS waiva? DHS’ memarands clearly, ummbigynysly and expreasy explain that the
State of Mimmeso is motivated to propose the Budget Re-Base Amendmen for state
fiscal budgetary reasons. memphDHSMedOmMy&mmSmhmﬂmm
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E-Fgggﬂ.ﬁg&%%wwgﬁgi
tor review all current spending trends. Rehasing the MR/RC waiver at thia ime helps to
g%ﬁ%ﬁiﬂf%rﬁg&%g&g
the wtate budget” Feders) aw outfines precise Teasons whyy 5 Statc may roguest # Section
1915(c) waiver. Thoss reascns do met includs state figel constrames.

a m&igfgggiﬂﬁqg%gf
Ei&%%ﬁ?iﬂ&%.dﬁ?ﬁ%% |
should enxhis the state to “fienish madical sssistance on belatf of SuniBos with
Fesouroes to most the costs of neceisary medical services, and to heip such famitics
gnd individaals wttain the vapadility for indepeadence or self-care™ SMM2§

- 2108, i?sgma%%ﬁuaggu _
rocipient's access to servioea of adequate quality, and DHS must subinit to CMS
“pulicient documentation” to szsure that fact. DHS" current Section 1913(c)
HUBS waiver would not heve been spproved unjeas DHS incinded “necessary
s&mﬁ?..&%?r&sit&a&%%%
andos the waiver.” Thows saféguends must include standerds for provider - _
participatian, 42 0.S.C. §13960(c). _

b.  Where DHS has not genorated the county Sscal impact of the Budge: Re-Base
: %sﬁggw%nj%mg.gmg

%g_gésggiﬁaggsga
that the Budpet Re-Base Amsndment will not impair access to scrvices of
Umﬁ.gnw?mﬁgiuo%ﬁuu%mg
modifying of ieasening an individual CORRMMEr'S CURTHL SUTYViCes Of 3 provider”
existing retes. Morcover, ro-basing ey irigger the provider contrict termetion
clauses ip any county that seozives loyy Medicaid rovemue, Given the uncertsinties
canscd by filing to probibit vounties fiom reducing servioss and rates, DHS
impair a recipient’s acoess Lo strvives aor san DHS aredibly sssure CMS that
g%w%&ﬂg%%gm%iﬁ
remain 3t the same sufficient Jevels.

d. gwggggpmmﬁgﬂd&ﬂa%mﬂ
retroactively changing previous extimases of cost neutyafity, oor doss DHS evo
any basis for doing so. Section 1915(c) waivers may only be granted if the State
* demonstrates thar the expengivures for HCBS under the waiver plan will nat
exceed the per capits amovat (st would be spent on institutional care if no waives
were granted. CMS provides & detailad mathematicsl formula to demonstrate
cost-neatrality, and we prevume DYHS satisfied that criteria upon submistion of the
initial waiver requast and any subsequent modifications. In fact, &3 we undersisnd
DHS’ Budget Re-Dase Amendment, DHS concedes tht the level of expenditures,
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provided 1o CMS.

i. Federal lew prevents CMS fiom recapturing Federal Finuncinl Puticipation if 2
state’s expenditures sxceed the estimated costa previqusly sobmsitied to CMS at
the time the HCBS waiver was spproved. Federal Low provides that the
Sesretary “may aot require, a3 2 condition of approval of s waivar. ...thet the
EE%?EEEE%E?
waiver (xnd u clain ot Fodarul Sinsncisl psrticipation it expondinge for the
gugiﬁigfgg 42USsC.
§ 1396a(c)6). Clearly, the foderal law allowing HUBS waivers exalkts the
Ei%o&%%if?ggig
than estimated or anticipsted. No provision of Section 1915(c) aliows DRS 1o
propose & modification of the HCBS wadver om the grouads that the state is
spending too amach money, or that the state will suffer or aggravate its -
cagg it Jooy Rot ro-base Medicaid expenditures county by county.
If the Scoretary is without suthotity to base waiver decisions on actusl
adherence 10 Ensncial spending estimatas, ths Iaw should 10t be coastrued to
?E?&E% modify i1s widver a3 s cost eoutrol

i, gﬂﬁgﬁfgggggiﬂﬁgﬁ
E%?%&% States bave u duty under 42 U S.C.

§ 139%6n(c) to adopt necessary safigusrds to ﬂoﬁﬁgﬁm%&
%gggg In Wood, et al. v. Tompikina, 33
3¢ 600 (6th Cir. 1994), the United States Court of Appesis for the Sixth

QQE?EE&E; private right of action under 42 U.S.C.
mnﬁsgaﬁ-ﬂa&sga%@%nﬁm
into the waiver program for the “sole reason that [the State] would 1ot sccept
the mumber of hours {of skilled nursing sexvives] approved by the progras ™ In
that cave the Plaintiffs alieged the state agency imposed » statewide cap
gﬂ&ﬁ@oﬂ%ﬂgﬂggg%g%
pov day, despite actunl nesd. DHS' own December 11, 2002 weming to
Eggggﬁggi
“renegotisting service sgroaments,” cotipled with statemens from counties

: Eggﬁﬂﬁogﬁﬂnﬂggg
agreemnents, indicate to Eﬁgggoﬁﬁu&gﬁnw&

_.!_Ez a Section 191 C%E&gﬂ.gﬁg&ﬂgg

3. What sutherity does DHS rely oa for the preposition that a State r2ay peopose an
ameadment ta an existing Sectivn 1915(c) HCBS waiver without providiag a full
justification on all material points? It appears 1o me that DHS bopes 1o submit a

e ——




FEB-10-2003 14:06 MNDACA 651 647 9353 P.B8s12

Bruce H. Nelson

Jemugry 21, 2003

Page 3
echicve an HCBS waiver under Section 1915(c). Parnant to 42 CFR. § 1396a (c)
waivers graited for HCBS “shall be for an attial term of three yesrs and, wpon the roquest
of 2 Sua, shall be extendiod for addifm) five-yoar periods unless the Secrerary
determines for the provious waiver period the szncances provided under peragraph (2)
have not beea met ™ 42 CFR. §1396n(c)(3). Purmut 10 SMM 2 § 2109, sturey may
submiz “‘vequests for andificgtion of approved waiver mxhorities” but CMS explains “s
modificstion must be accompeniad by 8 fiell justifcaion and cost dots similax to that
required for a new or renewsl waiver proposal” SMM2 § 2109 (cmphusis added). In
seviewing waiver resewals, CMS reviews whether past assurances “contimue 1o be met *
and comsaders the “sdaguacy of the asunancs erd docmentmion ™ subnitted in the
requent, SMM4, § 4444. It is apparent to us thet since DHS, coxmiss and provider have
not yet fally roaved, let slone reviewed, tho financial txpact of the Budget Re-Base
Amendmant, DHS camnot compiy with this foderal axjulrermsw because it lacks sufficien
data to aszure that the finmneial implications will oot taduce services to exiing
conmnTs, reduce plyment rates 1o existing providers, result in contract terminations ar
unsettlo cxisting relstionships hetwean conasmers and their selected providesny,

4. WMJ&DRSM“WeCMSWwaMMW
scrious coastitutiona) predlems? The Budget Re-Bast Aspendmen will resukt in a
decrcuse of Medicuid revenue to vome countics, and that will set in motion efforte 1o
Mewwmmmwmdmmp Theye ctractual
vdativnships inclyde not ounly coutracts butween counties and providers, but also zervice
agroeme with coasumas. I counties fresas or reduce progrum scrvices they may also
impact and jeopardize loases or constyuction cantracts that providers obtained in reliance
OR county approvals for waives applicants waiting for sarvices. The Court of Appeals for
the Figlth Ciscuit beld that the State of Minnesota may not impose retyoective changss in
psyment for Medicnid services if thowe changes upeet or impair existing privad coaBasts
that were lawful wheo entered. Minnesots Ass'n. of Health Care Facibittes v. Perpich

5. ‘What suthority does DHS rely on for the propositivo that CMS will approve its
Budget Re-Base Ameadwent setroactivedy o January 1, 20032 In the cover o-mail
Tengnining the Bodget Re-Base Amendman, DHS stated it “will be asking the federal
govermment for rezroasiive approval of the amendmants to Jaruary 1, 2003, We fmd no
basis i federal law 10 authorize & retroacive sppoval. Under 42 CFR. § 430.25, subd.
(h), waivers “recsive 2 prospective efloctive dese devermiced, with Stase input, by the
Administrator.” (empbasis added), HCBS Waives Ammdments “must be spproved [by
dC&:S])pnarnﬂnmplumnmoﬁhemowdchm SW4§4445 (emphaxs

ed

6.  Huy DEAS reported to the Mianesota Legisiature that its Budget Re-Base
annnﬂkﬁemmhw’awmnummm
waitiag List 504 jeoperdize compemsation increnses provided Direct Service
Professionals? DHS has failed 10 explain how wdsting scrviecs and payment rates can be
maintzined whea some counties experionce Medicaid revenue reductions. DES is sware




a Bringing down the HCBS waiver listx wys & prodent instruction 10 countien,
States ate required by foderst lyw te provide HCBS waiver servioms with
“reasonsble promptness™ Section 1902(2)(8) of the Social Seourity Act.

L X 3C. §1983 0 1
PFrompiowes * standnrgd. Lewis». New Mexico Departmernt of Reaith, 2001 U S.
App. LEXIS 18510 (10th Cir. Avg. 16, 2001). Given the unavailsble financial .

data regarding the Budget Ke-Basc Amendment, DHS cannot assure CMS that it
will contine 10 meet the “reasonable promptaess ™ stapderd for HCBS waiver

S
Phin oy existing wiiver wmay also result in DHS Gability to providers for underpayments. In 1993,
gk?@ﬂ.ﬂa&mugﬁwﬁrﬁﬂaﬂaggnﬁoﬁﬁﬂg?g
and HCFA, officials paid hospitals Medicsid rates for duslly chgible paticats st amouuts loxs than
roquired by the spproved State Plan. DHS conceded that its Medicaid payments for doally
ehigible bencliciarics were less than its State Plan represestations to HCPA, and settied that _
litigation for $4.2 milon. DFS subsmquently peid ali other Minnesota hospitals the correct

?&ggsgﬂu&ﬁggﬁweﬂmﬁﬂﬂg%g




