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Capitol Square Building
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Dear Ms. Kawamura:

I am transmitting our report on Governance Options for
the Minnesota Academy for the Deaf and Minnesota Acade-~
my for the Blind with this letter. As you know, the
State Planning Agency directed the Management Analysis
Division to prepare this report as part of a larger
study required by Minnesota Laws 1985, Chapter 240,
Section 8. The intent of the report is to provide
information about the strengths and weaknesses of the
various alternatives that have been suggested during a
previous study of the Academies.

While we do not make a specific recommendation for or
against any one option, we recognize the importance of
this issue. Funding mechanisms, employer/employee
relationships, as well as management controls are all
affected by the governance structure. In addition,
the optimal organizational structure for the Academies
could vary somewhat between the alternatives. What
may be a preferred structure as part of a state agency
may be less advantageous if the Academies functioned
as a separate entity. )

It does not appear to us that any one option is clear-
ly superior to all others. We encourage policy makers
to frame their discussion around the three issues we
feel are fundamental to the operation of the Acade-
mies: attaining educational excellence, establishing
clear accountability, and providing incentives to
operate efficiently.




We hope this report will assist you in developing a
comprehensive set of recommendations to improve the
services provided by the Academies.

Sincerely,

/ \7‘03 L&L—

Terry L. Bock, Director
Management Analysis Division

BL:TLB:ml

cc: Colleen Wieck, State Planning Agency
Ruth Myers, State Board of Education
Carl Johnson, Superintendent, Faribault Academies
Robert Wedl, Assistant Commissioner
Department of Education
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INTRODUCTION

This report discusses options for governance of the Minnesota
Academy for the Deaf and the Minnesota Academy for the Blind.

It is one part of a multi-faceted study of the Academies mandat-
ed in Laws 1985, Chapter 240, Section 8. (See Appendix A.) As
coordinator for the entire study, the State Planning Agency
directed the Management Analysis Division in the Department of
Administration to investigate various alternatives and discuss
their strengths and weaknesses. The purpose of the report is to
provide information to policy makers. Therefore, it does not
make a recommendation for or against any specific option.

The report reviews five alternatives suggested during previous
discussions about governance of the Academies:

o the State Board of Education with consultation and review
by the Department of Education (current structure)

o the Department of Education
o a local school district
0 a special intermediate school district
o a quasi-public agency with its own governing board.
For each of these options, the following items were researched:

o the characteristics of a governing bcdy typically associ-
ated with the structure

o the traditional source of their operating and capital
budgets

o the employee/employer relationship typically associated
with the structure

o the changes necessary to implement the structure.

Finally, the strengths and weaknesses of the options are dis-
cussed and weighed against these questions:

o Will the structure enhance educational excellence for the
sensory impaired and multiply handicapped?

o Will the Academies be clearly accountable under this
structure?

o Will the organization have incentives to operate in a
cost effective manner?




The report contains four sections:

Governing Bodies in Other States - a review of the govern-
ance structures used by residential schools for the sensory
impaired in other states.

Governance Options for Minnesota - an outline of the charac-
teristics of five different governance structures.

Strengths and Weaknesses of the Options - a summary of the
advantages and disadvantages of the various structures.

Conclusions - a brief discussion of options weighed against
basic questions about the operation of the Academies.




GOVERNING BODIES IN OTHER STATES

There are state operated or private residential schools for the
sensory impaired in all but two states. Six states are served
by a combination of state and private schools, thirty-nine
states are served only by state operated schools, and three
states are served only by privately run schools,

The state operated schools use a variety of governance struc-
tures, but the most commonly used structure is the department of
education. The private schools are all supervised by their own
board of directors or trustees.

o Two states do not have state or private residential
schools for the hearing or visually impaired (Nevada,
New Hampshire)

o0 An additional five states do not have a state or private
residential school for the visually impaired (Delaware,
Maine, Rhode Island, Vermont, Wyoming) ‘

O Six states are served by both state and private schools
(Maryland, Mississippi, New Jersey, New York, Ohio, Penn-
sylvania)

o Three states are served only by private schools (Connecti-
cut, Massachusetts, Vermont).

There are a variety of supervisory structures used at state oper-
ated schools (See Figure 1):

o The department of education supervises the schools in 22
states. In 4 of these states, the schools report directly
to the commissioner. 1In 8 states, an assistant commission-
er is the direct supervisor, and in 10 states the schools
are part of a division of special education or special
services,

o The state board of education provides direct supervision
in four states (Idaho, Louisiana, Mirnesota, Montana).

1 . . . . . . .
The information in this section relies on a survey of resi-

dential schools conducted by the Kansas State School for the
Deaf in 1985. Hawaii and Alaska were not included. The
results of this survey are found in Appendix B,
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FIGURE 1

GOVERNING BODIES IN STATES WITH
STATE OPERATED RESIDENTIAL SCHOOLS

DEPARTMENT OF EDUCATION
Commissioner
Assistant Commissioner
Division of special services or schools

sub total

STATE BOARD OF EDUCATION

OTHER STATE AGENCIES
Rehabilitation Services
Health
Institutions
Human Resources

sub total

BOARD OF REGENTS

SEPARATE BOARDS
Trustees
Directors
Visitors
Comsissioners

sub total

BOVERNOR

INDEPENDENT SCHOOL DISTRICT

TOTAL

Number of states

9
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An executive branch agency other than the department of
education provides supervision in 5 states. The superviso-
ry agencies include the department of rehabilitation ser-
vices (Illinois) department of health (Indiana),

department of human services (Oklahoma)and an institution-
al council (North Dakota, Utah).

In eight states, the residential schools are supervised
by a governing board which is not tied to a state agency.
These entities are titled boards of trustees, commission-
ers or visitors (Alabama, Arizona, Arkansas, Delaware,
Florida, Maryland, Mississippi, South Carolina).

In two states, the schools report to the Board of Regents
governing the university system in the state (Iowa,
South Dakota).

In two states (New Mexico, Washington) the schools report
directly to the governor of the state.

In one state (Texas) the residential schools operate as a
statewide independent school district with its own school

board.




GOVERNANCE OPTIONS FOR MINNESOTA

Minnesota has operated residential schools for the sensory
impaired at Faribault since the 1860's. During that time, they
have been governed by several different entities including a
separate board of directcrs and placement within a state agen-
cy. In 1976, the Legislature transferred authority over the
residential schools from the Department of Public Welfare (DPW)
to the State Board of Education. This followed enactment of the
Education for All Handicapped Children Act (Public Law 94-142).
Figure 2 reviews the governance history of the Academies since
1863.

Five alternatives have been suggested during previous discus-
sions about governance of the Academies:

o the State Board of Education with consultation and review
by the Department of Education

o the Department of Education

o a local school district

o a special intermediate school district

0 a quasi-public agency with its own governing board.
If supervision is provided by the State Board of Education or
the Department of Education, the Academies will continue to func-
tion as a state agency. Under any of the other three alterna-
tives, they would no longer be a part of the executive branch of
state government. That change would have a significant impact
on the day to day operation of the Academies. Figure 3 outlines
the operational characteristics of the five cptions:

o oversight bedy (composition, terms)

o fiscal operation (source of financing, contracting and
purchasing requirements, accounting s:ructure)

o employee/employer relationship

o0 changes necessary to implement the structure (statutes,
property)




DATE
1863-1866

1866-1902

1902-1917

1917-1938

1939-1953

1953-197¢0

1976-Date

Figure 2

GOVERNANCE OF THE FARIBAULT RESIDENTIAL SCHOOLS

SUPERVISING BODY

Three Commissicners

Board of Directors, 5 members
(Governor and Superintendent of Instruction
ex-officio members)

Board of Control for state institutions given
financial control over the school, 3 members.
(Board of Directors retained authority over
instruction and facilities and hired the
superintendent)

Board of Control (Board of Directors eliminated)
Division 6f Public Institutions within the
Department of Social Security (succeeded

Board of Control)

Department of Public Welfare (succeeded
Division of Public Institutions)

State Board of Education

1976-84 Board dclegated authority to
the Commissioner of Education

1984-date Board has active role in
policy and administration; administrative
person within SDE provides consultation

APPOINTING AUTHORITY

Legislature

Governor

Governor

Governor

Governor appoints
Director of Division
Governor appoints
Commissioner

Governor names Board members

1976-83 Board names Commissioner

1983-date Governor names Commissioner
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FIGURE 3
COMPARISON OF GOVERNANCE OPTIONS
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|0ption 3
ILOCAL SCHOOL DISTRICT
f (Lakeview School-ISD 518 model)

FIGURE 3
COMPARISON OF GOVERNANCE OPTIONS
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10ption 5
1QUAST~PUBLIC AGENCY
I {G1}lette Hospital model)

{
ILocal school board
|

!
|
{
I
[Elected by voters in the district
!
|

13 years

|

lJoint school board
|Representaive of each
iparticipating district
I

|

|

Ifppointed by respective school boards
i

i

13 years

IBoard of directors
[--2 designees of state agencies
|-~-& consumsers

I-~]1 staff member

1--2 appointed at large
|

IRppointed by Bovernor
]

|

|4 years

i

|

IState aids for special education and
Iresidential programs

}

IBill remainder of costs to
Istudents’ home district

|

| Issue bonds

|

|

IS Chap. 123 applies

|

I

IApplicable state and federal aids
iLevy taxes through a certification to
| member districts

|

|

|

| Issue bonds

|

i

INS Chap. 123 applies

|

|
]
J
!
IUFARS required
]
|

|Reimbursements (insurance, rederal aids)

IState pass-through grant

{May accept non-state residents and
| charge at full cost

i

|

INot addressed in authorizing legislation

!

|

INo state requiresents

|Exempted from MS Chap. 15 and [6A

]

|

|

|

INo state requiresents

'Exempted from NS Chap. 15 and 16A
--4

]
i
i
I
|UFARS required
|
i
IBargain collectively
|

ITRA. PERA

{Transfer of management to

ilocal school district

|

{Transfer or sale of prdperty to
Iocal school district

|

{Provide for transfer of employees

{Resolution by local school board

‘Bargain collectively
I
i
I
I
I
i

ITRA, FERR

*00 not oargain collectively
{

wit represented

l _____________________
1Creation of special intermediate
tschool district

|

ITransfer or sale of oroperty to
Ispecial district

|

iProvide for transfer of employees
I

iCreation of public corpcration

|

|

ITransfer or sale of property

'to public corporation

|

IProvide for transfer of employees
|

|




- 10 -

The following descriptions supplement the information in
Figure 3.

OPTION 1 - State Board of Education with Consultation by the
Department of Education (current structure):

By statute, the State Board of Education has managerial and
administrative control over the Academies (see MS 128A.02, subdi-
vision 1). The statute has remained the same since the Acade-
mies were transferred from DPW to the State Board of Education
in 1976. The manner in which that authority has been exercised,
however, has changed significantly. From 1976 to 1983, the Com-
missioner of Education assumed all policy and administrative
oversight. 1In 1984, the Board began to take a more active role
in the operation of the Academies. Board members state their
increased involvement was prompted by the criticisms in an evalu-
ation of the Academies by the Legislative Auditor dated January
4, 1984.

The Board has now assumed a role in policy development and
review which was previously the responsibility of the administra-
tors within the Department of Education (SDE.) A 4 member sub-
committee of the Board has been named to deal specifically with
management of the Academies and meets once a month. On a quar-
terly basis, the full Board of Education meets at Faribault.
According to the Board, SDE relates to the raribault Academies
in the same way they supervise other public schools in the
state. In addition, the Board sees SDE as a fiscal and adminis-
trative agent for the residential schools. On the SDE organiza-
tion chart, the Academies are shown reporting to an assistant
commissioner. The Board members view the assistant commissioner
as a consultant whose role is to assist both the Board and the
superintendent in their management of the residential schools.

The Board's relationship with the Academies is distinctly differ-
ent than the one they have with school districts in the state.
For the Academies, the Board provides direc* input and oversight-
on decisions and functions somewhat like a local school board.
For the remainder of Minnesota's public sch:ols, the Board pro-
vides much more general supervision by establishing statewide
policies and procedures.

OPTION 2 - Department of Education:

Under this option, the Commissioner of Education or his/her des-
ignee would have direct supervision of the academies. The State
Board of Education would retain general supervisory responsibili-
ty for the Academies through its jurisdiction over state-wide
policies on special education. While this would be a change

from the current operation, nc statutory change would be
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required. The State Board of Education could simply exercise
its delegation authority and turn over direct supervision to the
Commissioner. However, if this option is seen as preferable,
the Legislature may wish to direct the Board to make this delega-
tion by law or statute to clarify the respective roles of the

Board and SDE.
OPTION 3 - A Local School District:

This option assumes management of the Academies would become the
responsibility of a local school district, presumably the
Faribault schools. A model for this type of governance exists
at the Lakeview School in the Worthington school district, which
provides residential programs for physically handicapped chil-
dren.

The Lakeview School is governed by the local elected school
board and is subject to all laws and rules governing independent
school districts. Funding for programs is obtained by claiming
all applicable state aids and federal funds with the remainder
of the costs billed to the student's home district. The school
serves as a state-wide resource to physically handicapped chil-
dren with approximately one quarter of its students from the
southwestern corner of the state and the remainder from other
areas of the state.

As indicated by the Faribault School Superintendent, the local
school board is not seeking authority over the Academies. They
feel there would be significant policy and operational issues to
be resolved before local management would be workable. The fun-
damental concern is that if management responsibility were trans-
ferred, it should include full authority to manage and control
through the structures established for local schools. Specifi-
cally, accounting procedures, contracting restrictions, and
employee/employer relationships for the Academies should be the
same as those used by local school districts. They also feel it
would be inappropriate for the local school board to seek a
direct or pass-through appropriation from the Legislature to
finance the operation of the schools.

OPTION 4 - A Special Intermediate School District:

Special intermediate school districts are generally created to
address the educational needs of districts in a contiguous

area. There are currently three such districts in the state.
They are each governed by their own joint board whose membership
represents each district in the special district. They are
designed to provide services to individuals residing within the
boundaries of the special district, although they may accept
students from outside the district on a tuition basis. None of
the special districts currently provides a residential program.
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It is assumed funding mechanisms for a residential program in a
special district would be similar to those used by the Lakeview
School, i.e., use of state and federal aids with the remainder
of the costs billed to the student's home district. The exist-
ing special districts have taxing authority tied to the property
tax levy of the member districts and can also issue bonds to
finance capital improvements.

OPTION 5 - Quasi-public Agency with its Own Governing
Board:

Implementation of this option would maintain the public nature

of the Academies by establishing the Academies as a public corpo-
ration. The legislation authorizing this change would also cre-
ate the Academies as an entity outside the structure of either
state or local government. The management and administration of
the corporation would be the responsibility of a board estab-
lished for that purpose. The legislation creating Gillette Hos-
pital as a public corporation was used as a moded in Figure 3
since an education oriented model does not exist in Minnesota.

Labor Relations Issues Associated with a Change in Govern-
ance:

One of the more complex issues that would nced to be addressed,
if any change in governance were made, is the effect on employ-
ees of the Academies. The following information is summarized
from material prepared by the Department of Employee Relations
(DOER) Labor Relations Bureau specifically for this report.
(See Appendix C.)

If a new governance structure were established for the Acade-
mies, the status of the existing employees would be affected by
the accompanying legislation. 1If the enabling statute or law
simply created the new governing entity and was silent on specif-
ic issues such as contractual rights of employees, the status of
collective bargaining agreements or bargaining unit determina-
tions, these issues would be addressed by irterpretation of Pub-
lic Employee Labor Relations Act (PELRA), Bureau of Mediation
Services (BMS) policy, existing contract law and general labor
law principles.

Alternatively, the enabling legislation could specify the imple-
mentation of any or all of these issues. It could:

0 Require the new employer to hire all the Academy employ-
ees, or require that the new employer hire as many of the
existing employees at it deems necessary and grant special
benefits to those not hired, or
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o Require that new bargaining unit determinations and certi-
fication elections be held in accordance with PELRA and

BMS policy, or

o Require that employees would retain certain rights or
benefits, for example, transition rights guaranteeing sala-
ry levels or ranges, sick leave or vacation leave accrual

rates, and severance pay.

It is important to note that enabling legislation would need to
specify the issue of retirement benefits since this is not a
negotiable item and cannot be addressed through collective bar-

gaining agreements.
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STRENGTHS AND WEAKNESSES OF THE OPTIONS

Each of the options in the previous section has some
advantage(s) for management of the Academies.

OPTION 1 - State Board of Education with Consultation by the
Department of Education (current structure).

The primary strength of the current supervisory structure is the
attention the Board gives the Academies. The relationship has
provided the Academies visibility within the state's educational
hierarchy at a time the schools were undergoing a great deal of
change. The reporting or consultative relationship with the SDE
has been transferred several times in the last two years, the
most recent change occurring in September 1985. While member-
ship on the Board changes as well, the Board's supervisory rela-
tionship to the Academies appears to have been more consistent
than the Academies' recent relationship with SDE.

The most serious question raised about the current structure is
whether it is an appropriate role for the Board. The Board's
mission is to establish educational policy for all Minnesota
schools. With the exception of the Academies, it is the respon-
sibility of local school districts to operationalize those poli-
cies.

In addition, responsibility for supervising the Academies is
currently divided between the Board and SDE. While the Board
views SDE as a consultant, the department plays an important

role in the operation of the Academies through its review and
control of financial and personnel tranrsactions. This division
is not unworkable, but it appears cumbersome to manage effective-

ly.
OPTION 2 - Department of Education.

If the Academies report directly to the SDE, the issue of dual
supervision should be resolved. The schools would be clearly
accountable to one administrative and governing body. While
this consideration is very important, it should not be the only
concern.

Oversight by the SDE has shifted several times within the last
two years, coinciding with the Board's increased involvement
with managing the Academies. This raises questions about the
Department's commitment to provide leadership for the Acade-
mies. In September 1985, the schools were placed under the
Assistant Commissioner for the Division of Systems
Effectiveness. The current incumbent has a background in the
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state's special education policy and appears to be respected by
both the Board and the Academies. If this reporting relation-
ship were stabilized, it could strengthen leadership of the Acad-

emies.

A broader concern is whether it is appropriate for the state to
operate any school as part of a state agency. It is generally
held that educational services are best delivered and adminis-
tered by local units of government, specifically local school
districts. Administration of the Academies by the SDE (or the
State Board of Education) contradicts that general policy.

OPTION 3 - A Local School District.

Transferring the Academies to a local school district would be
in keeping with the policy that educational services should be
delivered by local units of government.

Local control may provide other advantages as well. The local
board and district administrators could access and integrate the
resources available within the district for the benefit of the
students at the Academies. This should reinforce and expand the
mainstreaming activities and capabilities of the Academies, in
keeping with the mandates in P.L. 94-142. 1In addition, the
local school board would be encouraged to be directly involved
with the operation of the schools through its physical proximity
to the Academies. Local school district control may provide
tighter management control and oversight.

While these advantages may be attractive, there are some issues
that would be complicated by such a transfer. The Academies are
designed to be a state-wide resource for the sernsory impaired.
While the residential schools currently serve students that are
predominantly from the southeastern portion of the state, trans-
fer to a local district would reinforce the perception that the
Academies are a local or regional resource rather than a state-

wide school.

In addition, the operational changes that would accompany such a
transfer should be carefully considered and planned for. As
cited in the previous section, the local school district should
not be confronted with managing two different administrative
structures. The state and the local district would need to
design a tuition based budget rather than relying on direct
appropriations to the Academies. The state and the local dis-
trict would also have to agree on how any capital improvements
would be financed. This has ramifications for all school dis-
tricts with students at the Academies.
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Finally, the effect on the current employees in both the dis-
trict and the Academies would need to be negotiated before a
transfer could be implemented.

OPTION 4 - A Special Intermediate School District.

This option is conceptually attractive. Creation of a state-
wide special district could maintain the state-wide nature of
the Academies at the same time that it gives control to a local
unit of government. The independence of the special district
would allow it to create services that are responsive to the
needs of the population it would be designed to serve. It
should also provide the freedom to design a service delivery
structure that fits its needs. Beyond this conceptual level
however, it appears the structure would be difficult to
operationalize using the current models.

Several issues would have to be resolved:

Would all districts in the state be required to be part of
the special district?

Would all districts be represented on the joint board?

Would the special district be given levy authority and
allowed to issue bonds for capital improvements?

Finally, just as with the local school district option, the
effect on the current employees at the Academies would have to
be examined and negotiated.

OPTION 5 - Quasi-public Agency With its Own Gcﬁerning
Board.

Establishing the Academies as a puklic corporation would create
it as an independent service provider of programs for the senso-
ry impaired. It would give the schools the most autonomy of any
of the alternatives described in this report. Within the scope
of the enabling legislation, the governing board could define
the population it would serve and design services to fit the
needs of that group. The board would' be clearly accountable for
the management and administration of the programs and facili-
ties.

The State's oversight under such a structure would be very limit-
ed. The Governor could retain appointment authority over the
board of directors. The SDE would be responsible for monitoring
the educational program's compliance with P.L. 94-142 but would
not have other direct ties to the organization. Using the
Gillette Hospital experience as a model, the public corporation
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would have no required accounting system, no restrictions on the
purchasing or contracting, and would not be tied to any State or
local government employee classification system.

As with the two previous options, the effect on current employ-
ees at the Academies would need to be carefully negotiated.
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CONCLUSION

Each of the structures discussed has its own strengths and weak-
nesseés. It appears, however, that the characteristics of the
governance options should be weighed against three gquestions:
Will the structure enhance educational excellence? Will the
Academies be clearly accountable? Will they have incentives to
operate in a cost effective manner?

This report will not give conclusive answers to these questions,
but it will highlight some of the elements that should be consid-
ered.

o Will the structures provide educational excellence for
the sensory impaired and multiply handicapped?

Each of the structures is capable of forming a responsive and
innovative program for the education of the sensory impaired and
multiply handicapped. The critical elements appear to be a com-
mitment to the needs of the population being served and clear
leadership for development and management of programs. To the
extent multiple responsibilities detract from clear commitment
and leadership, a governance structure fullv devoted to the oper-
ation of the Academies may have an advantage. This points to
the special district and quasi-public agency models. To the
extent that educational excellence is tied to the premise that
educational services are best administered by local units of
government governance by the local school district or a special
district is indicated.

o Will the Academies be clearly accountable?

With the exception of the dual accountability of the current
structure, the other four options focus the supervisory relation-
ship on one governing body. Corollary issues are the degree to
which the Academies should be tied to state government and the
degree to which the Academies should be perceived as a state-
wide facility.

The State Board of Education and the Department of Education
options maintain the Academies within the erecutive branch; the
other options remove them from the jurisdiction and control of
state government. It should be noted that under any of the
options, the SDE would continue to have responsibility for moni-
toring the educational program's compliance with P.L. 94-142.

With management by the local school district, the Academies may
be perceived to be a local or regional resource rather than a
state-wide facility. With the trend to provide special
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education services as close to the home district as possible,
this characteristic may be desirable. If so, it raises ques-
tions about the need to create similar facilities and programs

in other areas of the state.

c Will the Academies have incentives to operate in a cost
effective manner?

All public organizations are under increasing pressure to oper-
ate as efficiently as possible. This pressure would exist for
the Academies under each of the options.

If the Academies were funded on a per student or tuition basis
rather than a direct appropriation or pass through grant, they
would become more responsive to fluctuations in student enroll-
ment. In addition, if services were provided on a fee or bill-
able basis, both the Academies and their clients would become
more conscious of cost-benefit relationships. Given the rela-
tively small size of the student population and the high fixed
costs at the Academies, relying solely on a tuition based budget
may not be feasible. Small fluctuations in the number of stu-
dents served would have a disproportionaltly large effect on the

dollars available to maintain programs.

A fee or tuition based budget would appear to be necessary for
the local district, special district and quasi-public agency
options. It could, however, be used in either State Board or

Department of Education models.
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APPENDIX A

Laws of Minnesota for 1985, Chapter 240, Section 8:

MANAGEMENT AND GOVERNANCE REPORT.

The state planning agency shall coordinate a study with the
management analysis unit of the department of administration,
the department of finance, the department of employee relations
and the department of education of issues related to the acade-
mies. The study shall include but not be limited to the follow-

ing:
(1) the management organization structure;
(2) the governance;
(3) financing methods;
(4) ratios;
(5) student assessments;
(6) admission and discharge criteria.

The state planning agency shall report to the senate and
house education committees, the senate finance committee, and
the house appropriations committee by January 1, 1986. The agen-
cy shall report to those committees by October 1, 1985, with a
progress report. The actual cost of the study must be paid by
the academies.
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APPENDIX C

FARIBAULT ACADEMY STUDY GOVERNANCE ISSUES

The Department of Employee Relations, Labor Relations Bureau,
has been asked by the Department of Administration to address
the governance issues involved in the Faribault Academy Study.
A discussion of these issues follow.

I.

II.

The Department of Administration has identified the fol-
lowing governance options:

A.

B-].'

The Academy retains its current governance.

The Academy would become a separate school dis-
trict.

The Academy would be merged into the existing
school districts.

The Academy would be merged into the existing
Faribault School District.

The Academy would become a guasi-public board.
(This would be similar to the current governance
structure with MTC and Metro Council.)

The Academy would be governed by the Minnesota
State Department of Education.

Governance issues such as those involved in the Faribault
Academy Study have arisen in the private sector and there
is an established case law in this area. When there is a
"shift" of employees from one employer to another, one of
three situations can exist. These three scenarios are
discussed below.

A.

Alter Ego. ‘The new employer will be considered

the alter ego of the old employer when the identi-
ty of the employing entities (in this case the

State as the prior employer and whomever the new
employer would be) are substantially the same (the
new employer is in reality the same employer.)
it were to be determined that the new employer (be

it an intermediate school district, quasi-public

board, etc.) were the alter ego of the State, as
employer, the new employer would be bound by all
of the State's collective bargaining obligations.

If
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B. Successor Employer. Even if it were determined
that an alter ego situation did not exist, the new
employer may be considered to be the successor
employer of the State. The determination of suc-
cessorship relates to the degree of continuity
between the o0ld and the new employer. The private
sector specifically looks at:

1. Whether there is a continuity in the work-
force;

2. Whether there is continuity in the employing
industry;

3. Whether there is continuity in the appropri-
ateness of the bargaining unit; and

4. The impact of a hiatus in operations (the
time period between when the "transferred"
employees left the old employer and began work-
ing for the new employer.)

One issue that is specifically looked at in determining
whether a successorship exists is whether the old employ-
er's employees have a majority status under the new employ-
er. A majority status exists if the majority of the new
employer's workforce consists of holdovers from the previ-
ous employer (rather than the majoritv of the former
employees being hired.)

If a successorship exists, the new employer is not obligat-
ed to honor the existing contract, but is obligated to
bargain with the exclusive representative (i.e., bargain-
ing obligation, not a contract obligation.)

Finally, under a successorship, the rnew employer is free
to select its own workforce. However, it cannot
discriminatorily refuse to hire emplovees because of their
Union membership or activities or because of the employ-
er's desire to avoid having to recognice the Union. (If
it can be shown that but for the discriminatory refusal to
hire the employees, the Union would have enjoyed majority
status, the successor employer will ordinarily be subject
to a bargaining order.)

C. No Successor Employer. If it were determined that
there was not a successorship relationship between the
State and the new employer, the new employer would be
completely relieved of any of the State's collective
bargaining okbligations.
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Where these governance issues have arisen in the public
sector (e.g., Pennsylvania, Iowa, Florida, Washington, New
York), it appears that the administrative agencies and the
courts have adopted the private sector case law in toto,

The Labor Relations Implications/Issues of each of the
Department of Administration's governance options will be
discussed before:

‘Ao

B-2.

The Academy retains current governance.

There would not be any specific implications since
the status quo would remain.

The Academy would become a separate school dis-
trict.

The following questions, among others, exist:

1. Would all and/or some of the State employees
be hired by the new school district?

2. If the new school district does hire all or
some of the State employees, would these newly
hired employees constitute a majority status?

3. What would be the appropriate bargaining
unit(s)?

4. How would these bargaining units be estab-
lished? '

5. Would exclusive representatives representing
State employees retain any bargaining rights?

6. Would any of the terms anc conditions of
employment governing State employees under
existing collective bargaining agreements
between the State and the various exclusive
representatives remain? (These rights include
both economic items, such as salary, sick
leave, vacation leave, scverance pay and non-
economic items, such as seniority for determin-
ing vacation, scheduling requirements, etc.).

The Academy would be merged into the existing
school districts.

The same questions that were discussed in B-1
would also apply to this option. However, the
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emphasis on particular issues would be different
in this situation. Under this option, there could
be a merger of existing State employees with
employees already employed by the new employer,
whereas in the above option there would be a new
employer without existing employees. Therefore,
issues such as whether the State employees would
even be hired; whether they would fit into exist-
ing bargaining units or whether new bargaining
units would have to be created; and how the cur-
rent "rights” of State employees would fit into a
system with an already existing contract become

important.

B-3. The Academy would be merged into the existing
Faribault School District.

Again, the same questions as in option B-1 would
be raised. This option would seem to be a middle

ground between options B-1 and B-2 with the most
similarity to option B-2.

cC. The Academy would become a quasi-public board.

The issues would be identical to those in option
B-1.

D. The Academy would be governed by the Minnesota
Department of Education.

The issues would be identical to those in option
A.

Legislative Options.

The governance legislation cculd be extremely open or
extremely tight. For example, the legislation could sim-
ply establish a new type of governance, e.g., establish a
separate school district, and leave it at that. All other
issues, such as the contractual rights of the employees,
status of existing collective bargaining agreements, bar-
gaining unit determinations, etc., would have to be
addressed by looking to other pieces of legislation, spe-
cifically, PELRA, BMS policy, existing contract language
and general labor law principles (successorship/alter ego
principles), with the possibility that either party -- or

- both ~- might seek redress through the courts,.

On the other hand, the legislation could not only
establish the type of governance e.g., establish a
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separate school district, but also address all or some of
the "implementation" issues.

In Options A and D there would not be any substantive
implementation issue. Option A would not require any leg-
islation, and Option D would probably only require legisla-
tion changing the name in certain references and possibly
attendant technical changes.

Options B-1 and C would result in a very similar set of
issues. Both situations envision a new employer starting
fresh, i.e., without any existing employees. In this situ-
ation the legislation could:

A. Require that the new employer hire all State employ-
ees as its own employees, or require that the new
employer hire as many State employees as it deems nec-
essary (with the understanding that no non-State
employees would be hired) and that any State employees
not hired would be granted special benefits (i.e.,
severance pay, rights to vacancies as they occur under
the new employer, etc.).

B. Require that the bargaining unit determination and
certification elections be in accord with PELRA and
BMS policy. Since the bargaininc units for State
employees are statutorily determined, the assumption
is that the bargaining units as they currently exist
would no longer be appropriate because of the simple
fact that the employees would no longer be State
emplovees (a condition precedent for the bargaining
units.) Since the new employer would be dealing with
all "new" employees, the bargaining unit structure,
theoretically, could parallel existing units.

C. Require that during any interim period (either during
the unit determination/election process and/or during
the period when a new agreement is being negotiated),
employees would retain certain rights.

Options B-2 and B-3 are also similar although not exactly
identical. These two options would nct be as clear as the
other options since State employees would be merged with
existing employees. Consequently, the possible legisla-
tive response on these issues is not as clear. Some possi-
ble responses are as follows:

A, Although the legislature could require that the new
" employer hire the State employees, in these situations
it is very likely that there would not be positions
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for the employees. One, the concept of a residential
setting may no longer exist and therefore, there would
not be jobs for employees employed in this capacity.
Even in terms of the direct teaching positions, there
may not be enough positions for all such State employ-
ees. This would be especially true in Option B-2
(merger into existing school districts) because in the
majority of school districts, there would, at most, be
one student per school district. Therefore, under
these two options, the treatment of State employees
who would not be hired by the new employer would be
more critical than in the other options.

B. Require that the bargaining unit determination and/or
certification elections be in accord with PELRA and
BMS policy. Under these two options, bargaining units
would have already been determined for the current
employees, and it is very possible that any State
employee hired would simply be assimilated into cur-
rent bargaining units.

C. Require that employees retain certain rights. Again,
under these two options, most likely, a collective
bargaining agreement would already be in effect.
Therefore, it is possible, that the newly hired employ-
ees would immediately be covered by existing collec-
tive bargaining agreements. In this situation, the
issue of transition rights becomes important. For
example, what if the salary ranges between the new
employer and the State are different -- would the
newly-hired employees be guaranteed their salaries at
least until a new contract is negotiated; what if oth-
er benefit structures are different, sick leave, vaca-
tion leave, severance pay, etc. =-- would these
benefits be initially protected; what would be the
seniority dates for the newly-hircd employees; would
the employees have to serve a new probationary period;
could they continue under their e:isting insurance
plans, etc. The legislature coul: attempt to address
some of these benefit questions.

Again, those issues not specifically addressed by legisla-
tion, would ke resolved through existing legislation, poli-
cy, labor law principles, and contract language and

through possible negotiations between appropriate parties.

In addition, under any circumstance, the legislation will
also have to address the issue of retirement benefits.
Since retirerent is not a negotiable item, this item
cannot be addressed through collective bargaining. The
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status of employees' retirement benefits must be specifi-
cally addressed by legislation.




