NATIONAL ASSOCIATION OF DEVELOPMENTAL DISABILITIES COUNCILS

1234 Massachusetts Avenue, NW ¢ Suite 103 * Washington, DC 20005 * 202-347-1234

102-26 | nformation Al ert
Decenber 17, 1991 DD Regul at1 ons

|t has come to our attention that the Admnistration fromtine to
time publishes conpilations of regulations on federal prograns.
The encl osed conpilation reflects DD Act regul ati ons through

1989.

W understand that a Notice Proposed Rul emaking (NPRM w || be
published this spring to regulate on the 1990 amendmnents.

Hope you find the encl osed hel pful.

Cont act: Zi erman
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43 CFR O XIN (10-1-90 Editien)

SUBCHAPTER H—{RESERVED]

SUBCHAPTER |—THE ADMINISTRATION ON DEVELOPMENTAL
DISABILITIES, DEVELOPMENTAL DISABILITIES PROGRAM

PART 1385—REQUIREMENTS APPLL-
CABLE TO THE DEVELOPMENTAL
DISABILITIES PROGRAM

8ec.

1388.1 GCenersl

1385.3 Purpose of the regulstions.
1388.3 Deflnitions.

x’% :a}lﬂl of persons with developmen-

1385.8 Recovery of Federal funds used for
construction of facilities.

1388.8 Employment of hiadicappsd indi-
vidusls,

1388.7 Walvers.
1385.8 awmuu for determining allot-
men
13889 Onants sdminisirstion  require
ments. :
Avrroartr: U UAC. 6000 ¢t. seq.
Bouncx 49 FR 11777, ar. 77, 1984, unless
otherwise not ed

§1385.1 Genersl,
Except a8 .ped_ﬂed in }1385.4, the
this part lica-
ble w t.i\e louowln: ro'*.’:‘xﬁ'%" c‘cl
projects:

(a) State Syriams for Protection and
Advocacy of Ind!viduu Rights of Per-
o nd with Developmental Disabilities;

(b) State Barc Program for Plan:
ning Priority Ares Actlvities for Per-
rons with Developmenm Disabilities.

(3 ) Projects of National Significance;
an

(4) University Affiliated Programs
(UAPs)

(83 PR 44848, Nor. 20, 1987, 83 amended at
54 PR 47584, NV 20, 1989)

$13883 Purpose of the regulations.

These regulations implement the
Developmental Disabilities Assistance
a4 Bl of Rights Act &4 amended (42
U .8.C. 8000, et 3eq.).

§ 13853 Dxfinitionsa,

1n sddition tO the definitions Lo sec-
tien 102 of the Act (43 U.8.C. 6001),
the following definitions apply:

Act meang the Devel e
abllities Aszsistance &0 ind B t}tﬁ“%
Act; 14 amended (42 UB.C. 6000 et
seq).

ADD mesns the Administration on
Developmental Disabilities, within the
:)tﬂoe of Euman Development Serv-
ces.

Commissioner means the Commis-
sioner of the Administration on Devd-

Dlubmtlu (o]
BR3P el 5 et
Health and Bw:cu.n Services or his o
her dexignee.

R i e T R

(HHS).

Macal y¢cr means the Peieral flacal
yesar unless otherwise spocified

Governor means the chief executive
officer of the 8tata or Territory, Or ils
or her designee who has been formally
designated t0 act for the Qovernor (o
arrying out the requirements o the
At and these regulations.

OKHDS mesns the Office of HBuman
Developmentsl Services within the De
Partment of Health and Human S2rv.
ces.

means the Secre of
the Deputment o Health md%ﬁ’mm
8ervices.

[49 PR 11777, Maz. 27, 1584, as amended at
83 FR 4845, Nov. 20, 1987, ¥ FR 41084,
Nov, 20, 1589)

013884 Rights of persons with develop-
menta) dlsabilities.

(a) Section 110 OF the Act. Righls of
the Developmentally Disabled (432
T A.C, 86009) {s applicadle tO the pro-
g suthorized under the Act
except for the Protection md Advoes
cy system.

(b) In order 10 comply with section
122(bX8XC) of the Act (43 10BC.
8022(bX8XC)), regarding the rights of
developmentally disabled persons, the
8tatse must meet the requirements of
§ 1386.30<(eX8) of these requistions.

(¢) Applications from university af-
fliated programs or for profects of na-
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contals sn sssurance thet the human
rights of persons sssisted by these pro-
gsrams will dbe protected consistent
with section 110 (see section 133(bX3)
soxd pection 163(b)),

ut FR 44848, Nov. 30, 1987, as amended &t
PR 47084, \D*. 30, 1989)

$138588 Recovery of Federal funds weed
for construction of facilities.

(a) The Btate Council or the sppro-
priate university affiliated facility offl-
cial must notify the Commissioner |n
sdvance In writing Uf ¢ facllity de
scrided o section 105 Of thesct:

(1) Wil ¢ pold Or trmafn‘mz:nedu wh\j/c\./b

, O o on w
E no? l“;mc or nonprofit private
entity: Or

(2) Wil cesse (o be s public or other
nonorofit {acility fOr persons with de-
velopmental disabilities.

(®) The 8tats Coundl or the sppro-
priste TAP official musi gubmit de
Wed documentstion to the Commis-
dona of all transactions i specified
in paragraph (a) Of this section walch
oecurred prior (o this publication.

{¢) Recovery Of funds wil {nclude
the charging of interest in sccordance
with HHES claims collection reguls-
tions in 43 CFR part 30 and the D=
partmental Debt Collection Proce-
dures (48 FR 6179% Beptember 17,
1980) avaflable from the Administrs-
Uon ON Developmental Disabilities,
Hubert H. Humphrey Bullding, 200 In-
d %noggrgce Avenue, €W ., Washington,

{82 PR 44846, Nov. 20, 1987, a3 amended at
&84 PR 47684, Nor. 20, 1989)

$1388.6 Employment Of handicapped Indl-
viduals.

Xach frinise who receives Federal
funding under the Act must neet e
requirements of \W o0 n 109 d the Act
(43 U.E.C 6008) reiurding affirmative
action. Faflure {0 comply with section
100 may result (n lo& 0 Federal funds
uwnder the Act. If & ¢complianses action
is taken, the State wl be given res-
sonable nodics and w5 opportunity for
s hearing U provided in subpart D
part 1388,

(82 PR ¢4848, Xov. 20, 1887)

§ 13858

§1386.7 Walvers.

Applications for s waiver o the pro
visions Of sections {08 of the Act (43
U.8.C. 6004) with respect to alterna-
tive use Of facilities constricted with
funds under the Act may be granted
by the Commissioner U the following
criteria are met:

(a) The waiver request provides e
besls fOr alternative use Or sale Of » fs-
cility constructed with funds sppropri-
wted under the Act.

(8) The clients served in the factlity
w2 OF will be served In a factlity
equal Or higher quality.

(&) If the waiver request ts for sn al
ternate use, that wse must serve some
other public purpose.

(49 PR 11777, Mar. [N, 1984, s stmended ot
B2 FR 44348, Nor. 29, 1887}

13858 Formula [Or determining allot
Events.

The Commissioner will aliceats
funds wporopristed under the Act for
the purpose o the basic State pro-
gram (see subpart C—State Plan for
Provision 0 Z4rvices for Persons with
Developmental Disabllities) and the
protection 10d sdvocacy & m (see
subpart B—State System for Proiec
tion md Advoaaey O Individual
Righta) On the following basis:

(a) Two-thirds 0 the amount appro-
priated w2 allotted {0 each Siats &
cording o the ratio the population of
each State =13 t0 the population d
the Unlted Staiag This ratio s weight-
&3 by the relative per capita income
for eaen State, The data usd to <o
pute allouments are supplied by the
U.8. Department d Commerce, fOr the
three MAL recent consecutive ysn
for whien satisfactory data are savall
able.

(B) One-third of the amount appro-
pristed s allotted 0 sach State Oon the
sy Of the relstive need for services
O persons wiin developmental dlaadll.
{ties. The relative need L determined

the number pe ot recsiving
benefits under the Crlidhood Dlsadl.
ities Beneficiary Program  (section
02dXIXBXU) O the Soisl Security
Act). {42 U.8.C. 402(dX 1 XBXIN).
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§ 13859

813889 Crants eodministratica require-
menta,

(a) The following parts of title 48
CFR apply to grants funded under
Parts 1386 and 1388 Of "m'u"’ﬁﬁ‘éi;

project §TAn
and Lo e R 43 US.C. 6083).

the
4, ST, Far g gProoedure of 3¢ Depars
45 CFR Purt ¢8—Protection of Human Bub-

48 CFR I\/1 14¢—Administration of Grants.
¢8 CFR Part 78~Informal Crant Appaals

ures.

45 CFR P 80—Nondiscrimination unxder
Progrims Receiving Pederal Assistance
Through the Depsrtment of Health and
Human Services—Effectuation of title V]
of the CivU Rights Act of 1064,

45 CFR Part 81 —Practice and Procedure for
Rearings A d under par 80 O this title,
45 CFR 84— NondiscriminiiSo P

[ m -
W P ALy SPncacTiir s And Activ

Financisl! Assistance.
¢f CFR Pt 86—-Nondicriminstion oo the
Busls Of 821 (n Education Programs and
Activitizs Receiving O Benefiting (o

Pedera] Pinancial Assistance,
48 CFR Put #1—Nondiscrimination on the

Bazis of Age {n Programs Oor Activities Re-
ceiving Peders) Financial Assistance from

HHS.

CFR Part #2—-Uniform Administrative
Reaulismsni dof, Qne, R0
ernmentsa.

(b)) The Departmental Grant Ap-
peals Board also has jurisdiction over
sppeals by grantees Who have recefved
grants under the University Afffliated
proaram or for a Special Proiect.

The ascope of the Board's J ction
concerning these appeals {3 described
in 46 CFR part 16.

(¢) The Departmmental Grant Ap-
peal s also ns jur&sdlchtlon to decide
sppeals brous s wances iktn™H
fﬁe Commuissioner with respect to spe-
cific expenditures (ncurred by States
or by contractors Or subgrantees of
States. Thi jurisdiction relates tO
funds provided under the two formula
gTanl  programs—the Basie State
Grant program and the State Protec-
tion and Advocacy system. Appeals
filed by States shall be decided o &
cordance with 43 CFR part 16.

(d) In making sudits, examinations,
excerpts and transcripts of records of

45 CFR Ch. Xill (10-1-90 Editien)

grantees and subgrantees, including

the protection and sdyecacy tyrtam,

,pbreovided fotr lsu:s kCl"R Dmu!'t 14, the
partmen ee s

about {ndividual (:l.ient‘lpt::'.n'l!ldoent.lstl’l °c2

lt:\& extent permitted by 14 t0d regu-
ona

(49 PR 11777, Mar. 7, 1984, 82 amended at
82 PR 44846, NOv. 20, 1987 84 PR 47084,
Nov. 30, 1989)

PARY 1386—FORMULA G U M
PROGRAMS

EE ghpert A—Besk requirements

1386.1 Genensl
1388.2 Obligation of

1 quidation of obligstions.
1“31&11” for services.

B-~$tete system for protection end
odvecscy of individuel rights

1386.20 Dexignated Btate Protection

1388 TR D%t of B¢ Protection
and Advocscy osawm.

1388.32 (Reserved) )

1388 ol Bystemoors  Protection and

1386.3¢ Non-allowable costs for the Ro—
tion and Advocacy Bystem.

Subpact C—State plon for peovislen of services
for porsons vih developmentel éhrabllities
1388.30 State plan requirements.

1384.31 Plan submittal and ey 0Vl
1386.32 Periodic reports Basic Btate

gn.nu.

1388.3) Protection Of emaployees’ interest

1388.34 ([Reserved) v

1386.35 Federal financis] participetion: al-
Jjowable ind non-allowadle iy (o
basic State granta.

1386.3¢ Final disapproval of the Btate pLax
amendments or plan amendments.

wm.lnlnpOMMn’mW
pllance with Develepmoents!
Plons, Reports snd Federel

CormaL

Definitions.
Boope of rules.

Records to
T O nndbe‘: Eﬁ‘lﬁmw,
Suspension  rules.

Flling and service of pspers.

1388.80
138881
1386.82
13wW.U
1386.84
1338.88
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¥ MATTERS—NOTICN Ap PARTING
otice O hearing er opportunity
lﬂhguu.- .

.91 Timse of hearing.

93 Pl
,§3 Iamiss at he
Req

saring.
uest to participate in hearing.

Braxine ProcRyunes
Who presides.
Authority O presiding officer.
Rights of parties.

Discovery.

Evidentisry purpose,

Evidence.

Exclusion frorm hearing for mis

oconduct.
386,107 Unsponsored written material,
:386.108 Official transceript.
386.108 Reocord for decislon.

Posraziring Procxouess, DeCisions

1386.110 Posthearing briefs
i386.111 Decisions following hearing.
1386.113 Effective date of decision by the

Assistant
AvraonrtY: 42 US.C. 6000 ct. seq.
8ourck 49 FR 11779, Mar. 27, 1984, unless
stherwiss poted.

Subpart A—Basic Requirements

813841 General

All rules under this sudbpart are ap-
plicable t0 both the Protection cad
Advocacy System and 3tats Basie Sup.
port Program.

| 13882 Obligation of funds

(a) Punds which the Federsl Gov:
ernment allots under this Part during
a Federal [iscal year sre available for
obligation by States |Or 8 two year
period beginning with the first day of
the Federal fiscal year in which ihe
grant is awarded.

(bX1) A Btate ncurs an odbligation
for acquisition of personsd property or
for the performance of work on the
date |t makes 32 binding, legally en-
forceable, written commitment.

(2) A Stats ncurs an odbligation for
personsl servicss, for servicss pers
xormed&/ public utilities, for travel or
for rental Of real Or personal property
on the date |t reczives the services, ita
personnel takes the travel, 0 [t uses
the rented property.

(eX1) Proteciion and Advocscy Of-
fices may elect 1O treat entry of «n ap-
pearance in judicisl and administra-

§1386.4

tive proceedings on behalf of a person
with velopmental mub?mu T 3
Dt TOr obligating funds for the ut.
gation <wis. The amount d e funds
obligated must NOL exceed & M aadns
ble estimate Of the costs, and the way
the estimate wii calculated must
documented.

(2) For the purpose f this pare

h, ltigation costa mean expenses

Or court ¢odta, depositions, txpert wite
ne2a f €U, travel in connection with s
case and similar costs and costs result-
{ng from litigation {n which the
Lgeney nas represented & developmen-
tally disabled person (e.g. monitoring
cowrt orders, consent decrees), but not
for salsareas of employess d the Pro
tection snd Advocacy system.  All
tunds made avallable t0 the 3tats
Basic SBupport Program and to the
P&A S8ystem obligated under this
parsgraph are subject t0 the require
ment of parsgraph (a) 0 this section.
These funds, U reobligated, may e
reobligated onI%/ within the same flscal
year In whdch fhe funds ware originsl
ly obligated.
{49 PR 11779, Mar, 37, 1984, a3 amended st
54 PR 47988, Rov. 20, 1589)

# 13863 Liguidation of obligations.

(a) ALl obligations (ncurred pursuant
to & grant made under the Act for s
specific Federal fiscal year, must be
Uquidated within two y2am o the
close of the Psdaral fiscal year in
which the grant was awarded,

(b) The Commissioner may waive
the requirements in parsgraph (a) of
this sectlon when State Law (mpedes
tmplementation Or the amount o obll-
gattid funds o be lguidated 18 in dis-
pute. _

{¢) Funds attributable to obligations
which 12 Not Uquidatad {n sccordance
with the provisions o this section
revert tO the Fedzrl Government.

§1386.4 Eligibility for services.

(a) All persons Who meet all of the
criteria of the definition o develop
mental disability set forth |n section
102 of the Act (42 U.8.C. 6001) are ell-
gible for available and sppropriate
services.

() In sddition, 1 perwoa who met
the definition Of developmental dis-
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§ 1386.20

ability 4 provided t» Pub. L 94-103
and who ¥4 actually receiving one or
more services under the Act during
the period Cctober 1, 1968 through
November 3¢, 1978, i eligible t0 con-
tinue tO receive ssvicss, provided Lhat
person's Individual Habilitation Pln
(1HP) Indicates a continuing need for
services.

(49 FR 11779, Mar. 27, 1984, as amended at
€9 PR 18098, Apr. 217, 1884) :

Subpart B—State Sysfem for Protec-
tion and Advecacy of Individual
Rights

§1386.20 Designated State Protection and
Advocacy Office.

() The Governor or other State of-
ficlal Or entity w empowered muust
designate the State official Or publie
or private agency to < sccountable
for the ﬂroger ute o funds and con.
duct of the State Protection and Advo-
cacy system.

(5) An agency O the State or private
agency providing direct services, in.
cluding guardianship services may not
be designated 1 a Protection and Ad.
vocacy agency.

(¢) In The event that s«n entity out-
side Of the State government s desig-
nated to carry out the program, the
designsating official or entlt}/ must
assign » responsible State official to
receive, On behalf of the State, notices
of disallowances md compliance ac-
tions wt the State is accountable for
the proper and sappropriste expendi-
ture of Federal funds,

(d) Prior to any redesignation of the
agency which sdministers the 6Uk
Protection and Advocacy system, the
Governor Or a 8Btate officlal emoow-
ered by the Governor or State legisla-
ture must give publlc notice of the
{ntent to redesignate and provide an
ogportunlty for public comment 0on
the proposed redesignation. The
public notice must inelude:

(1) The FPederal requirements for the
Frotection snd Advocscy Pprogram
(section 142 o the Act;;

(2) The goals and function of the
State’'s Protection snd Advocacy pro-

gTam;
(3) Name O current designated
sgency.

45 CFR Ch. Xill (10-1-90 Editien)

(4) A deacription 0 the current Pro-
tection and advocacy apency and the
syriem it admininters

(8) The reason(s) for proposing re
designation;

(8) Effective dais of proposed redes-
fgnation:

(1 The same o the agency pro-
poted (0 sdminister the S8late Protec
tion and Advocacy program; and

(8) A deacripton o the system
which the new Protection and Advocs-
cy agency would sdminister.

(e) Following receipt of comments
from the publie, the Governor or
State official empowered by the Gov.
ernor Or State legislature Must submit
the following information to the Gxn.
missioner:

(1) Documentstion that the system
w4 redesignated for good cauise; Sueh
documentation must cleuly demon-
strate that the existing Protection and
AQVOCcacy agency Wit NOt redesiznaied
for my actions Or activities undertax.
en which wen consistent with section
142 of the Act, these regulations md
the Protection and Advocacy for Men-
tally 11 Individuals Act of 1§88, Pub,
1. 99-319.

(2) Assurance that the designated
Protection and Advocarsy system meets
the requiremants o the statute ang
the regulstions.

(49 PR 11778, Mar. 27, 1984, as unended at
83 FR 44848, Nov. 20, 1887)

$138621 Requirements of the Protection
and Advocacy System.

(a) In order for a State to receive
Federal financial participatiorr for
Protection and Advocacy activities
under this subpart, as wdl » the
Basic Support Program (subject C),
the protection and Advocacy system
must meet the requirements o section
142 of the Act (42 T.8.C. &042) and
that system must be operational.

(9) The client’s record s the proper-
ty o the Protectfon and Advocacy
tystam whieh must protect It from
loss, damage, t anper i ng, Or 4 by un-
suthorized i{ndividuals. T he Protection
and Advocacy System must:

(1) Keep confidentia) all information
contained In a client's records includ-
ing information contiined in an suto-
matad dals bank; this requirement in
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no way Umits or restricta access by the
Department or other authorized Fed-
eral officials to the elfent’s records Or
other records of the protection md &<-
vocacy aystem fOr purposes of cartying
out the responaibilities of their offices.
[t alss does NOt 1mit access Dy parents
or legal guardians of minors unless
prohibited by State law, court order or
the rules o attorney-client privilege.

(2) Bave written policies gove
access to duplicstion of, and relasse
tnf:rmatlon from the client's record
an

(3) Obtain written consent from the
client, U competent, or his or her
guardian, before |i relesses informa.
tion to Individuals NOt otherwise au-
thorized torecx{ve it.

(40 PR 11779, Mar. 3T, 1984, as smended at
83 FR 44846, Not. 20, 1987

§1384.23 [Reserved]

§1354.23 Perfodic reports: Protection and
Advocacy System.

The Statse Protection and Advocacy
Agency must submit:

(8) Written assurance of compliance
with section 142 of the Act will b re.
quir=d 0N s ONE time only asls. These
snances 10 the Commissioner must
be signed by the Governor Or s State
official Or entity empowered by the
Governor OF Stile legislature & pro-
vide such sesuranes, These assursness
will remain in effect uniess changes
xir within the State which winl
affect the functioning o the Protsc.
tion and Advocacy System in which
& o amendment (s required 30 days
prior t0 the effective date of the
change. All sssurances and/or amend-
ments may 4 provided in 1 format of
the State's choice and will remaln in
effect as long ss the Stats receives
funds under the Az,

(5) An annual report to the Commts-
sjoner describing the rstivities and se-
complishments carriad Out under the
rrriem during the previous yesr.

(¢) Pinancial Status rporis must be
submitted by the Protection and Advo-
¢ty Agency according (O a frequency
interval which will be specifisd
OHDS. In NO 244 will such reports be
:ql\.yured more frequently than quar:

rly.

§ 138630

{Informstion collection requirements con:
tained In paragreph (b) under control
number 0980-0160 and paragraph (¢) under
control number 0348-0039 are approved by
the Office of Management and Budget.)

{82 PR 44846, Nor, 20, 1987, as amended st
84 FR 47988, Nor. 20, 1989)

§1386.24 Non-allowable costa |0 the Pro-
tection and Advocacy System.

Federsl financial participation & not
sllowable for:

(a) Costs Incurred fOr activities on
behsl! of persons with developmental
disabflities t0 solve problems not di-
rectly related to thelr disabllities md
which are faced by the general popu-
lace; and

(b) Codts not sllowed under other
applicable statutes. Departmental reg-
ulations nd susness of the Office
Management and Budget.

(82 PR ¢4847, Nov. 20, 1087)

Subpart C~—State Plan for Provision
of Services for Persons with De-
velopmental Cisabilities

$1384.30 State plan requirements.

(&) In order to receive Federal {(nan.
¢lal assistance under this subpart,
Councils and States MuSt prepare,
submit and have (n effect a Stite plan
which meets the requirements Or sac.
tions 121 and 124(a) of the Act (42
U.8.C 6022 and 6024(aXb)) md thees
regulations.

(b) Fullure to comply with Stala
plan requirements may result i loss
O Federal funds is described (n sec.
tion 177 Of the Act (42 U.8.C, 8027).

(e¢) The State plan may be submitted
{n my format the State’sel ects wt long
ss the items contained in the Act v~
sddrzeeed. The plan nust :

(1) 1dentify the program unit(s) re-
gspansible for sdministration o the
plan  within the designated Stats
agency O agencies;

(1) Identify the priority ar=as select-
ed by the Council and by the State in
which ¢s2 o Federal allotment will
= expended.

(d) The 8tate plan must be reviewed
at least once every three years.

(e) The Sitats plan must contaln ss-
sursnces that:
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(1) The State w({ll comply wiih all
applicable Federal statutes and regula.
tions In effect during the time that
the SBtate s receiving formuls grant
funding;

(2) The Btate me&*is the requlrs
ments regarding individual habdilita.
tlon plans s set forth (n section 123 of
the Act (43 U.8.C. 8023) and

(3) The human rights o develop
mentally disabled persons will kk pro-
tected consistent with section (10 of
the Act (42 U.8.C. 6009).

(4) Each Planning Council may, at
{ta option, hire staff and obtain the
services of other technleal, profession-
d, and clerical staff, thst the coundl
determines 3 necessary to <777 out its
functions. The designated State
Agency shall disburse funds for such
personnel consistent with State Law.
(Information collection requirements cod-
talned in parsgraph (¢) under control

number (0980-0182 sand paragraph (e) under
control number 0980-0139 are approved b~

the Office of Mansgement rod Budget)

(49 FR 11779, Mar. 27, 1984, U mended ot
62 FR 44847, Nov. 20, 1887, B84 FR 47983,
Nov. 20, 1989]

$1386.31 Plan submittal and spproval

(a) The State plan must be submit-
tad to the appropriate Regional Office
of the Department 45 days prior to
the fiscal yeu for which It s applics-
ble. Unless State law provides differ-
ently. the State plan and amendments
or related documents must = ap-
proved by the Governor or the Gover-
nor's designee 14 MY be required by
any applicable Federal iasuances

(b) Fallure to submit sn approvable
Stats plan or amendment prior to the
Federal fiscal ysam for which It s ap-
plicable may result in the loss of Fed-
eral financisl participstion. Costs re
sulting from obligations (ncurred
during the period of the fiscal year for
which sn spproved plan s not (n
effect w+ not eligible for Federal fi-
nancial participation

(¢) The Commissioner must approve
sny State pian ot plan amendment
provided It meets the requirements o
the Act and these regulstions.

(d) Amendmenta to the State plan
U € required when substantive changes
L contemplated (o plan content.

43 CFR Ch. XIll (10-1-90 Editien)

§1334.53 Pericdie reports Basie Siate
grenta .

(s) The Governor or the appropriate
Stale financial Officer must submit ff.
nsncial status reportd on the programs
funded under this subpsrt according
to s frequency interval which wil be
specified by OHDS. In no e wil
such reporta be required more fre
quently than quartiarly,

(b) By January 1 of each year i

annual Teport shall >¢ submitted pur.
suant 1O section 107(a) of the Act. The
report may ¢ in s format o the
State’s choice.
(Information collection requirements con-
tained in parsgraph (&) under control
number 03480032 and parygraph (b) under
control number (0800172 are approved by
the Office of Mansgement and Budget.)

163 FR 44847. Nor. 30, 1907. U smended at
&4 PR 47885, Xw . 20, 1949)

8138038 Protection @ employee's bla-
[ TS

(a) Based on section 122(bXTXB) o
the Act (42 U8.C. 8022(bXTXB), the

State plan must provide for fair and
equluglemmmzemenu to protect the

tnteecrmof 3l institutional employees
aff to
provide S{e‘rﬁgatv‘: gg‘x{n}gﬁyp Lﬁnﬁm
arrangements. Specific arrangements
for the protection of affected employ-
#+2 must ¢ developed through negotd-
ations between the appropriate State
authorities and employees or thelr
representatives. Falr and equitable ar-
rangements MUSt Include procedures
that provide for the impartial resolu-
tion Of disputes between the State md
wn employee concerning the tntarpre
tation, epplecation, md enforcement
o protection arrangements. The State
must inform employees of the State’s
decision to provide alternative commu-
nity Uving arrangements.

(b) To the maximum extent practi-
able. fair and equitable arrangements
must include provizions for.

(1) The preservation of rights and
benefits

(3) Cusrnntaeing employment to
employees affected action under
the plan tO provide alternsative com.
munlty Uving arrangements; and

(3) Employee training and retraining
programa.
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(Approved by the Office of Management
and Budget under control pumber 0680-
0163)

(49 PR 11779, Mar. 27, 1984, as amended ot
83 FR 44847, Nor. 20, 1687; &4 FR 47983,
Nov. 20, 1989)

§ 133434 [Reserved)

8138638 Allowable and noan-allowsble
costs [Or baslc Gtate grants.

(a) Under this subpart, Pederal fi.
nancial participation 4 available in
ooéts resulting from obligations (n.
curred under the spproved State plan

for the necessary expenses of the ap-
lan for the necessary

Bror e s 3 thB Bhate Councll, the 1.
ministration Lnd operstion the
State plan, and training Of personnel
and operation Of the Siste plan, and
training Of personnel

(b Ex?enduures which sre NOt al.
lowable TOI Federal financial partici-
pation are;

?11) Cost incurred by Institutions or
other residential Or non-residential
programs which dO not comply with
the Congressional findings with re-
et [0 persons with developmental
disabilities In section 110 of the Act
(42 U.8.C. 6009).

(2) Costs lneurred fOr sctivities not
provided for in the approved State
plan; and

(3) Costs not allowed under other
applicsable statutes. Departmental regf—
ulations Or fssuances Of the Qffice
Mansgement and Buoget .

(¢) Expenditure 0f {unds which sup-
plant State and Jocal funds will be dis-
allowed. Suloplantlng oczurs  When
State Or funds ﬁreviou.sly used to
fund sctivities (n the developmental
disabilities State Plan it replaced by
Federal f unds whi ch wr¢ then used for
the same purpose. However, supplant-
ing does not occur i{f State or local
funds +™ replaced ¥ith Federsl funds
for & particular activity or purpose In
the approved State Plan if the State
or locad funds are then used for other
activities Or purposes in the spproved
State Plan.

(48 FFR 11779, Mar, 27, 1984, ws smended ot
83 PR 44847, Nov. 20, 1987; 84 FR 47988,
Nor. 20, 1988)

§ 133634

§1386.38 Final disapproval of the State
plan smendments Or plan amendmenta.

The Department will disapprove any

Stats plan or plan amendment only
' compfQHQTIRs procedurce bave

(a) The State plan has been submit.
tad to n1e appropriste Eﬂsrheﬂcgnm

Oftice, and the Regional Office and
S‘Ete have been unable to resoive
their differences.

(b) The Regional Office hi4 pre
parad a detailed written analrils f ita
reasons for recommending disapproval
and has tranzmitted [ts analyses and
all other relevant msaterial to the Com-
missfoner, and h u provided the State

c d 8
o:"k&ﬁ‘:‘%}& 1 ‘Luze agency with coples

(¢) The Commissioner, after review
o the records and the recommends-
tion o the Reglonal Office. has deter-
mined whether the 8Stale plan, in
whole or put. U not approvable,
Notice of this determination has been
sent to contains appro-
priate ret e%e%to%taetén t.qne records. K?r%ﬂ-
sions of the statute md regulations,
and all relevant interpretations of 1o~
plcable l1x3 md regulations. The no-
tification o the decision must tnform
the State f fta right to appeal in ac-
cordance with 45 CFR put 1386, rub.

ut D.

p(d) The Commissfoner's decision s
been forwarded to the State Council
md agency by certified mall with 8
return receipt requested.

(e) A State has filed its request for a
hearing with the Assistant Secretary
for Eumsn Development Services
(ASHDS) within 31 days Of the receipt
of the decision. The request for a
hearing Must be sent by certified mail
to the ASEDS. The date o mnlmf
the request {8 considered the date O
flling U it L supported by independent
evidence of mailing, otherwise the
date Or receipt shall be considered the

date of filing.
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Subpart DB-—Practice end Procedure
for Hearings Pertaining o
Stator' Confermity and Compli-
ance With Developmental Dis-
ebilities Plans, Reports, and Fed-
oral Requirements

OxXERAL

§ 138680 Deflnitiona

For purposes o this subpart:

Assistant Secrelary maans the As
sistant Secretary for Buman Develop-
:ent Services (HDS) or @ presiding of,

cer.

ADD mesns Administration on De.
velopmental Disabilities, Office o
Human Development Services.

Presiding afficer means anyone by
the Assistant Secretary to conduct sny
hearing held under this subpart. The
lerm includes the Assistant Secretary
{f the Assistant Secretary presides
over the hearing.

,)386.81 Beope 0 —

< The rules of procedures (n this
subpart govern the prsctice for near
{rigx afforded by the Department ta
Ststes pursuant to sections 122, 127
snd 142 o the Act. (42 US.C. 8022,
6027 and 8042),

(b) Nothing (n this part s Intended
to preclude or imit negotiations e
tween the Department and the State,
whether before, during, or after the
hearing to resolve the lwsues which
are, Of otherwise would be, considered
st the hearing. Negotiations, and reso-
lution Of issues wr¢ not part of the
hearing, and sre not governed by the
rules in this subpart, except as Other.
wise provided In this subpart.

(49 PR 11779, Mar. 27, 1984, U smended U
82 PR 44847. Nor. 20, 19#87)

§ 138482 Recorda to be poblie

All plesdings, correspondence, exhib-
its, transcripta Of testimony, excep-
tions, briefs, decisions, and other docu-
ments f{led (n the docket |a a0y pro-
ceeding are subject to pubdblic inspec-
tion.

#1288.83 Use of gender and number.

Ad used In this rubpart, words (m.
porting the aingular number. may
extend md be epplied t0 several per-

45 CFR Ch. XIlf (10-1-90 EdHien)

sons Or things, and vice verza Words
lmporting elther gender may be ap-
plied to the other gender or to organs.
eations.

§1384.8¢ SBuspension of rules.

Upon notice to &1} parties, the Assist-
ant Secretary may modify Or walve
my rule in this subpart, uniess other.
wise expressly provided, UpPON determi.
natfon thrt no party wil be unduly
prejudiced and justice will be served.

81386.85 Filing snd service of papern

(2) Al papers In the proceedings
must be filed with the ED8 Hearing
Clerk in wo original and two &opia,
Only the originals of exhibita and
tranecripie o testimony need be fled

(b) Coples Of papers [n the procsed
ings must be served on all pariid by
personsl delivery or by mall Service
on the party's designated represantas
tlve 4 deemed service upon the party.

PreuiMiaxy MATTIRS —~NOTICE AND
Parrixs

£ 138690 Notice of hearing or opportunity
for hearing.

Procsedings a4 commenced by mal-
{ng & notice Of hearing or opportunity
for hearing fromthe Assistant Sscre
tary to the State counct] and the des-
(gnaisd State sgency, Or 10 the State
protection and advocacy office or olfi-
cial, The notice must state the fime
and place for the hearing, and the
{ssues which wil be considered. The
notice Must =2 pubdblished In the Froa-
AL RecisTen.

8 1386.91 Time of hearing.

The hearing NSt = scheduled pot
less than 30 days nor more than &
days after the dote notice 0 the beasr
ing is malled to the Stats,

7138692 7

The hearing must be held at 8 dste,
time, sand place determined py the A4
sistant Secreiary with due regard for
the convenience and necessity of the
parties Or thelr representatives.

§1388.93 lssues at hearing.

(s) Prior to  hearing, the Assistant
&ecretary wmay notify the Sute in
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writing of additional {ssues which wil
bt considered at the hearing. That
notice must be published in the Feoza-
AL Pt If that notice s malled to
the State less than 20 days before the
dite of the hearing, the State or woy
other party, at {ta request, must be
granisd & postponement of the hear-
ing tO a date 20 drys after the notice
vad maliad, or such |ater date 4 may
be agreed 10 by the Assistant Secre-
tary

(b) I any lssue ls resolved In whole
or in put, but mew or modified Lusues
are presented, the hearing must pro-
cud onthenew or modified lssues,

(eX1) If at any time, whether prior
t0. during, or after the hearing, the
Assistant Secretary finds that the
State a4 come into compliance with
Federml re%ulremenu on say issue |o
whole Or part, he or she must
remove the 1ssue from the proceedings
in whole or {n put & may be sppro-
priste. If all i{ssues s removed the
Aszistant Secretary must terminate
the hearing.

(2X{§) Prior to the removal of an
issue, in whole or In put. from a hear-
ing Involving lwnies relating (¢ the
conformity with Federal requirements
of State plan or report on the descrip-
tion of the protection and advocacy
system with Federa requirements, the
Assistant Secretary must provide all
parties other than the Department
and the State (see | 1386.94(b)) with
the Statement of his or her intention
to remove an {ssue from the hearings
and the reasons for that decision. A
copy of the proposed State plan provi-
don Or report cen the description of
the protection and advocacy s7st4m on
which the State and the Assistant Sec-
ret — have settled nost be sent o the
parties. The parties must have an op-
portunity t 0 submit In writing within
18 days their views &t t0, or my infor-
mation t<¢aring upon. the merits of the
proposed provision and the merits of
the rssaxong for removing the issue
from the hearing.

(d) In hearings involving questions
of noncompliance of a State's oper-
ation of [ts program with the State
plan Or sysiem description, or with
Fedeml requirements, the same proce-
dure set forth INn paragraph (¢X2) of
this section must ¥ followed with re-

§ 13864

spect 1O any report or evidence result.
ing In a conclusion by the Astistant
Secretary sl a Btate hag achieved
compliance.

(e) The issues considered d the
hearing must be limited tO those .2
of which the State is notified i pro-
vided {1 § 1386.90 and paragraph (a) of
this section, and new or modified
{ssues described In paragraph (b) o
this section, and =iy not Include
{ssues Or parts 0 lssues removed from
the proceedings pursuant {0 pars-
graph (¢) o this section.

§1386.94 Request to perticipate la hesr-
Ing.

(8) The Department, the State couzn.
dl. the designated State agency, and
the 8State protection and advocacy
office, 11 appropriste, sre parties tO
the hearing without making a specific
request {0 participate.

(bX1) Other Individuals or groups
may be recognized s partles ! the
lasues tO be considered at the h=aring
have aaused them nJury and their (n.
terests are relevant t 0 the issues In the
hearing.

(3) Any individual or group wishing
to participate w a party must file & pe-
tition with the HD3 Hearing Clerk
within 15 days after notice o the
hearing has been published in the Pz
ERAL RrIsisTmx, and must Serve s copy
on each party of record at that time In
accordance with | 1386.85(b). The peti-
tlon must conclsely state: (1) Petition.
er's interest In the proceeding,

(4) Who will appear for petltloner,

(i) The issues petltioner wishes to
tddreas and

dv) Whether petitioner intends to
present witnesses,

(3) Any party may flle comments
within § days of recelpt of such peatd.
tion.

(4) The presiding officer must
promptly determine whether each pe-
titioner had the requisite interest in
the proceedings and shall permit or
deny participstion sccordingly. Where
petitions to participate as partles are
made by individusls or groups with
common interest, the presiding officer
may request vl 0 the petitioners {0
designate » single representative, or he
or she may r=wvgnizs one or more o
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the petitioners tO represent all of
them. The presiding officer mus give
each petitioner written notice of the
decision ON jts petition. If wny petition
4 denled, the presiding offlcer must
briefly state the grounds tor denisl.

(eX1) Any nterestad pemOn Or Orga-
nization wishing {0 participate
amicus curise must file a petition with
the HDS Hearing Clerk before the
commencement of the hearing. The
petition must concisely state: (1) The
petitioner’s interest La the hearing,

(1) Who will represent the petition-
er, and

() The Lsues On which petitioner
intends tO present argument. The pre-
siding Offlcer may grant the petition U
he or she finds that the petitioper ras
1 legitimate interest |n the proceed-
ings, that such perticipation will not
unduly delay the outcome and way
contribute materially to the proper
disposition of the Lesuss

(2) An amicus curise miy present @
brief orsal statement at the hearing rt
the point (n the proceedings specified
by the presiding officer. | t may submit
a written statement of position to the
presiding offlcer prior to the begin-
ning of a hearing and must Serve &
¢copy ON esch party. It may also submit
a brief Or written statement rt such
time s the parties submit briefs and
must serve 1 COpy on each party.

HxARING PROCXDURES

§1386.100 Who presides.

(a) The presiding officer at a beu-
[ng Must > the Assistant Secretary or
someone designated by the Assistant
Secretary.

(b) The designation of s presiding
offfcer must >¢ In writing. A copy of
the designation must be served on all
parties md amicl curise,

$1388.101 Authority of presiding officer.

(a) The presiding officer has the
duty to conduct s fair hearing, rvold
delay, maintain order, and make a
record d the proceedings. The presid-
ing officer has all powers necessary {0
sccomplish t h w ends, including, but
not Umfted to. the power to

(1) Change the date, time, and place
of the hesring, upon notice to the s

45 CFR Oh. XIfl (10-1-90 Editien)

Ua. Thi tncludes the power to contn.
ue the hearing i whole OF in par.

(2) Hold conferences to settie or stm-
plify the lssues In Q proceeding, Of to
consider other matters that aid in
the expeditious disposition gntﬁe Dro-

ceedings;

(3) Repulate participation Of partiis
and wmld curise and require parties
and amici curiae tO rlate thelr poxd.
tions with resp4ct to the lagues |n the

proceeding;

(4) Administer oaths and affirma-
tions,

(8) Rule on motjons and other proce-
dural {{2s ON matiers pending before
him or her. tneluding lasuance of pro-
tective orders Or other rellef tOo « party
against Whom discovery is sought:

(8) Regulate the course of the hesr.
{ng and conduct of sourse] therein:

(7) Examine witnesses;

(8) Recelve, ruje On. exclude, Or Umit
evidence or discovery;

(9) Pix for the time for filing wo-
tions, petitions, briefs, Or other {ixzmg
In matters pending before him or her,

(10) I the presiding offlcer 4 the
Asdstiant Secretary, make s final dect-
sjon;

(11) If the presiding officer s a
person designated by the Assistant
Qacretary, examiner, certlfy the entire
record, {ncluding recommended find-
tags and propessd decisfon, to the &
sistant Secreiary,

(12) Take wry action suthorized by
the russ La the subpart or & U8.C
551-359; and

(b)) The presiding officer 4= not
hrve ruthorlty to compel the produc-
tion Of witnesses, papers, Or other ed-
dence by subpoena. ’

(¢) the presiding offlcer &5 »
person designated by the Adsslsian
8ecretary, examiner, nls O her su-
thority & tO render a recommended
decision with respect to prograz re-
quirements which are to be considered
at the hearing. In ca1» Of any noncom-
pliance, he Or she shall recommend
whether Federal financial particips-
tion should be withheld with respect
to the entire Stats plan or the reponrt
o the system description, or whether
Federal {inancial participation should
¢ withheld only with respect to those
parts 0 the program affected by such
noncompliance.
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§1384.102 Righta of parties.

All parties may:

(8) Appear Dy counsel, or other au-
thorized representstive, IN sl hearing

proceedings;
(b) Participate In any bprehearing
conference held by the presiding offi-

cer,

(¢) Agree to stipulstions of facts
which will be m&ge a part of the
record;
hw' opening statements at the

(e) Pr:esent relevant evidence on the
rues st the he

be avalablet P o s ambneTom

"l’(ﬂhgg::‘é%}u arguments at the
h

earing; .

() 8ubmit written brief4 proposed
findings of fact, and proposed conclu-
sions 0 Luw, sfter the hearing.

$1388103 Dlecorery,

The Department and party
nuned In the Notice msued”%/ursuant
to §1388.%0 has the right to conduct
discovery (lneluding depositions)
against opposing parties as provided
by the Federa]l Rules o Civil Proce-
dure. There (s NO fixed rule on priority
of discovery. Upon written motion. the
presiding officer must promptly rule
upon Vv objection {o discovery
action. The presiding officer also has
the power to grant | protective order
or relief to any party against whom
discovery s sought and to restrict or
control discovery & & tO Prev??t
undue delay tn the conduct of the
hearing, Upon the faflure of any party
to make overy, the presiding offi.
cer may issue any order and impose
sny sanction other than contempt
orders authorized by Rule 37 of the
Federal Rules of Civil Procedure.

§1386.104 Evidentiary purpose.

The hearing Is directed ¢ receiving
factual evidence wnd expert opinion
testimony relstsd to the ﬁuu the

re.
BRETng ATiment will ot be e
presented (n statements, memoranda,
Or briefs, s4 directed by the presiding
officer. Brief openinig statements,
Which gasll be Uimlited t0 & statement
of the party's pcaiiioy and what 1t In-

§ 1386.107

tends tO prove, IAY be made st hear
ings.
§1386.108 Evidence.

(8) Testimony, Testlmony by wit-
nesaes at the hearing 4 given orally
under oath or affirmatfon. Witnesscs
must be avallable 2t the hearing for
cross-exsmination by all parties.

() Stipulations and exhidits Two or

more pusuuhm{ sagree Lo stipulations
it rdposhathy ationa, or any, ex-
exchanged at the prehearing confer-
ence Or at I different time prior { 0 the
hearing U the presiding officer e
Quires it.
dm Rules o./devidetfwe. ’I‘ec%\.n.lc:.l rules
evidence 0O NOt apply 10 hearings
conducted pursuant ‘82 ’t.hh subpart,
but rules or principles designed to
1es1 production of the most credible
evidences available and {0 subject testl-
mony to test by eross-examination ure
applied where reasonably necessary by
the presiding officer. A witness may be
o~ xuninsd on any matter materi-

u to the proceedlnﬁ without regard to
the scope o nls or her direct examina-
tion. The presiding officer may ex.
clude {rrelevant, immaterial, or unduly
repetitious evidence. All documents
and other evidence offered or takxen
for the record is Open to examination
by the parties snd opportunity must
be given (O refute /scis and arguments
sdvanced On either side of the lasies,

1386108 Esclusion from bhearing for
o nd uet,

Disrespectful, disorderly or contu-

SHdRer, AR TS cShgTy AT HlRe:
tions, or continued use of dilatory tac-

the
Hforkvs PREsi EHFUY1REr ahatibesing
tute grounds for mmediate exclusion
of such p¢rson from the hearing by
the presiding officer.

§1384.107 Unsponsored writien material

Letters expressing views Or urging
action and other unsponsored written
material regarding matters La lssue [n
s haaring is placed in the correspond-
ence section d the docket of the pro-
ceeding. This material is not deemed
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part O the evidence or record (n the
hearing.

§1386.108 OfMicial transcript

The Deparument will designate the
official reporter for all hearings. The
official transcript of testimony taken,
together w1t any stipulations, exhib-
{t4, briefs, Of memoranda Of law filed
with them la filed with the Depart-
ment Transcripts of testimony Lo hear-
ings may be obtained from the official
reporter by the parties and the publie
at rates not to exceed the maximum
rates fixed by the contract between
the Department and the reporter.
Upon potice tO all parties, the presid-
ing officer may authorize corrections
to the transcript which itnvolve nut-
ters o substance. Transcripts must e
taken Dy stenotype machine and not
be voice recording devices, unles: oth.
erwise agreed by all O the parties and
the presiding ofricer.

§ 1386.10) Record for decision

The transcript Of testimony, exhib-
ItS, and all papers and requests filed In
the proceedings, except the corre-
spondence section Of the docket. ia.
cluding rulings and m y recommended
or initlal decision, constitute the ex-
clusive record for decisfon.

POSTHIARING PROCXDURES, Dec1sIONS

§1386.110 Posthearing briefs.

The presiding offlcer must fix the
time for filing posthearing brlefr. This
time may NOt exceed 30 days after ter-
mination Of the hearing and recetpt of
the transcript. Briefs may contain pro-
posed fundings of fact and conclusions

hw. If permitted, replg briefr may
e filed NO lster thrn 15 days after
fiing o the posthearing briefs.

§1388.111 Decisions following hearing.

() If the Assistant Becretary s the
presiding offlcer. be or she must {ssue
a decisfon within & din after the
time fOr submission Of posthearing
briefs nas expired.

(bX1) Lrf the presiding officer 1
person designated by the Assistant
SBecretary, be or ashe must, within 30
days after the time for submission of
poethearing briefs has expired, certify
the entire record to the Assistant See.

45 CFR Ch. XIll (10-1-90 EdHlon)

retary including recommended find-
{ngt and propcsed deciston. The Assist.
ant Secretary must serve A copy Of the
recommended [ndings and proposed
decision UPON all parties and wmid,

(3) Any party may, within 20 days,
file exceptions tO the recommended
findings and proposed decision and
supporting brief or statement with the
Assistant Secretary.

(3) The Assistant Secretary must
review the recommended decision snd,
within 80 days O its issuance, lssue his
or her 0 w dectsion.

(¢) If the Assistant Secretary con-
cludes:

(1) In the c=tes Of s hearing under
sections 122, 127 and 142 o the Act
that a State plan or report on the
State's protection awnd  advoeacy
system does NOt comply with Federal
requirements, he or she shall 1o
speclfy whether the State’s total allot.
ment for the tiscal year sl not beau-
thorized for the State or whether. in
the exercise of hix or her discretion,
the allotment will be limitaed tO parts
of the State plan or the report not ot
fected by the noncompliance.

(2) Inthe eases Of a hearing pursusnt
to section 135 of the Act that the
State 1s not complying with requir
ments of \We State plan or the report
on the description of the State'a pro-
tection U d advocacy system, he or she
must also specify whether Federal fi-
nancial participation will not be made
available to the State or whether. in
the exercise of hls or her discretion
Federal financial participation wil be
Iimited tO categories under the Siste
plan or the report on the description
O the State's protection and advocacy
system NOt affected by such noncom-
plisnce. The Assistant Secreiary may
a1 the parties for recommendations
or briefs or may hold conferences of
the parties on these questiona.

(d) The decision of the Assistant
Secratary under this section la the
final decision Of the Secretary and
constitutes ‘final ency action”
within the meaning $ US.C. 104
and the “Secretary's action” within
the meaning of section 138 0 the Act
The Assistant B8ecretary’s decizsion
must be promptly served ON oLl parties
and amled
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(40 PR 11779, Mar, 27, 1984 st amended at
33 FR €4847, Nov, 30, 1987)

$1306.113 Effective dote of Socizion by
the Assistant Sectretary.

(a) I, in the case of | hearing pursu-
ant to section 136 of the Act, the As-
sistant Secretary concludes that o
State plan or the report on the de-
scription Of the State’s protection and
advocacy system doer not comply with
Federal requirements, and the decd
slon provides that the allotment wil
Pe authorized but Umited to purts of

he State plan or the report on the de-
scription OF the Stats's protection knd
sdvocscy system NOt affected by such
noncompliance, the decision must
gpecify the effective date for the au-
thorization o the sliotment.

(b) In the ease of a hzaring pursuant
to sections 113, 133 i the Aassistant
Secratary concludes that the State b
nﬁt complying with requirements of
the suudpl?]n or report on the de-
scription d the State’s protection wnd
advgc‘cy system, the decision that fur.
thu payments w1l not e made to the
Btate, Or that payments will be limited
to Darts of the State plan or the report
on the description of the State’s pro-
tection and sdvocacy sysiem not sf»
fected, must specify the effective date
or the witnholding o Federal funds,

(¢) The effective dats may not be
eariler than the dats of the decision of
the Assistant Secreiary and msy not
be later than the first day of the next
calendar quarter,

(d) The provision of this section may
not v¢ walved purrusnt to § 1388.84.

PARY 1387—PROJECTS OF
NATIONAL SIGNIFICANCE

Avreorrty. 3 US.C. 6000 et. seq.
§1387.1 GCenersl requirementa.

(a) All projects funded under this
put must = O national significance
and s2rvs or relate 1O the developmen.
tally disabled t0 comply with section
162 of the Act.

(h) Bassd ON saction 14 ¢), proposed
arities for i:n.au md contracts sil}
publaned In the PFooous Recisrex

and @ &0 day period for pubdblic com.
ments will be allowed

(¢) The requirements concerning
format and content  the application,

@ e -

submittal procedures, eligible sppli-
canis and (el priority st will be
published In progman snnouncements
in the FxpeeaL R201STER,

(d) Projects of national significance
must be exemplary models and have

BREPH (OLIEP R PP e
(54 PR 47083, Nov. 20, 1989)

PART 1386—THE UNIVERSITY
AFFILIATED PROGRAMS
i
1388.2

1388.3

13884

1388.8

1388.8
ance.

1388.7 Program criteria—information dls-

mmu%g.
13388 Use d program criteria fOr Batellite
Centers.

1388, Peer review,
AvraontTY: (4 UB.C. &4 et. 2eg.

Souncx 61 FR 44847, Nor. 20, 1887 unless
otherwise noted.

Definitions.
Frogram criteris-——purposs.

Enrrostal Norx For nomenclsture changes
to this part see 54 FR 47983, Nov, 30, 1888,

$ 13881 Definitiona.

For purposes Of this part

Program crileria means & statement
of the Department's expectation re-
gydln& the direction and desired out
cone o the University Affiliated Pro-
grams program operstion. The p—
gram criteria will be used for qualita-
tive evaluation, and also include meas-
urements O program outcome.

Qualilatire criteris means desired
component md attributes which ars
v program reQuirements for pre-
scribed aress.

Measurements af program oulcome
means » specific number of outcomes
in s prescribed area. Measurements of
Program outcome CAn pe sggregated
and reported across all UAPs or used

(Lﬁcflnv?&u‘:f%r%m and evsluation tools In

§1388.2 Program criteria—purpose.
The program criteria will be used to

wist the quality of the University
Affiliated Progrmams (UAP) oroimam
Compliance wiin the program criteris
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4 a prerequisite tor the minimum
funding level of 1+ UAP. However, ¢om-
pliance with the program criteria, does
not. by [ts¢lf, constitute an assurance

of funding.

#13883 Program criteris—administrs-
tion.

(a) Governance A UAP must be an
{ntagral component of 8 university but
maintain the sutonomy required to
caryy out the UAP mission md pro-
vide for the mandated activities 14 set
forth in section 102(13) and.section
151 d the Act (exemplary services,
{nterdisciplinary training, technical as-
sistance and information dissemins-
tion). The UAF must us¢ mansgement
practices that provide direction to pro-
fessionals, Nd parents of persons with
developmental disabdbilities, paraprofes-
sionals and volunteers for the UAP,
The UAF must siso promote the visi-
bilfty o the UAP, m d the integration
o the program components. M &nage-
ment practices must facilitate coopars.
tive relationships both within and out-
tide the university community that
further the UAP mission, aid persons
with developmenta) disabilities and
improve the fleld of developmental
disabilities.

(b) Universitly relationship. (1) The
UAP must have s written agreement
or charter with the university that
specifies the UAP designation ut an of-
ficial university conponent. the rels-
tionships between the UAP and other
university components, the university
commitment t0 the UAP, and the UAP
commitment tO the university. The
written agreement or charter wil e
requirsd on s one-time only basls wnd
would remaln 1o effect unless changes
occur which r{{ect the relationship of
the UAP and the university.

(2) The UAP musi be responsible to
and report directly (o 2 university ad-
ministrator who ¥il represent the in.
teresia OF the UAP within the unfversi-
ty. The sdministrator musi support
snd represent the .UAP in operation
wnd planning and in the tralning of
university student.. professionals, rar
ents and the community.

(3) The UAP must gshow evidence
that It contributes to the university's
mission In the form of public relations,
university instruction, continuing e¢du.
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cation, wod Joint development of pew
programs and grants.

(¢) Admintsiration (1) The UAP
nust be managed by & person Who hiy
adequate background {n 1 discipline
relevant to the goals o the UAP, evi.
dence o commitment t0 the fldd of
developmental disabilities, and fune
tional competence 1o cArry-out the
mission o the UAP.

(2) Directors, sdministrators, and
middle mansgers of the UAP mun
work with 8 variety of professionals
and non-professionals within the unj.
versity md across levels of the service
system tO carry-out the UAP mission.

(3) A UAP must mainiain a meehy
nism to {dentify and successfully com.
pete for funding opportunities other
than those under the Act.

(d) Orpantzation (1) A UAP must be
represented and fully participate |n all
meetings wnd activities of the State
Planning Councll that rre prescribed
by the Act.

(2) A UAP's missfon must reflect jeg.
llative pequirements, specisl needs o
persons o various sges with develop
mental disabilities and the nesds o
those who work in the fleld w»nd who
s+ concerned about persons with de
velopmental disabilities.

(3) A UAP must develop » plan
which includes the goala, objectives
and timelines for TAP services, special
prujects, training, technjcal assistance,
information dissemination and re-
sarch activities that includes 8 cop-
tinuous, ongoing sssessment of it4 pry-
gram and activities,

(e) Funding. A TAP must maintain
An annual operations! budget and wwe
sccepled accounting procedurss tO o8-
minlstar funds.

(1) Cooperative relaffenships (1) A
UAP must maintain cooperative rels.
tionships wtth the Stats Developmen-
tal Disadbility Council and the Prolee-
Uon and Advocacy system.

(2) A UAP must maintain coopms-
Uve relstionships witb the UAP net-
work nmd individuals, organizations,
and universities t 0 2nhanse quality o
life for p<r=ons with developmental
disabilities and to improve thefleld of
developmental disabilities.

() Peryonnel policies (1) In orderto
promote the interdisciplinary nature
of the UAP mission, & UAP must have
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on staff, or have avalladble, adjunct
professors, consultants, Or ¢xt<ris in g
broad range Of disciplines, including
education, health, peychology and
social wort.

(2) A UAP must {nform staff of and
implement university policies.

(3) A UAP must rupplement univer-
gty policies that enhance professional
growth and support research.

(4) A TAP must (sxe affirmative
action to employ and advance in em
ployment qualified individuals with
developmental dizabilities,

(h) Physical facility. (1) A UAP must
e fully sccessible to the handicapped
in accordance Wlth section 804 of the
Rehabilitation Act.

(2) A UAP must have sdequate space
1o crry out the mandated nctivities,

(3) Space that W U constructed with
Federal funds must e used lor {4 la-
tended UAP purpose pursuant t{o 4%
CFR 1385.5 m d 1388.7.

(1) Measurements qf program out-
come. Measures of program outcome
include:

(1) Number 0 UAP staff that oper-
ate the center identifled by name, dis-
cipline, percentage 0 time working on
UAP grant, and percentage Of time
working ON ot her sctivities within the
university.

(2) Amount of university financial
and other rescurces that supplement
the UAP.

(3) To amount of TAP funds
which Include the amount of the ADD
gant and funds from all other
sources. .

§1388.4 Program criteria——services.

(a) Exemplary Services. A UAP must
Integrate exemplary #rvices and
projects into community settings. R-
empiary srvices Ue based On emerg-
ing Or continuing needs and new, inno-
vative concepis Or practicss Tisse
services may be provided {n a service
delivery ile O tralning setting within
the community, including the universi-
ty. Exemplary service projects may in-
volve interdisciplinary student train-
€es, professionals from yarious dlsd.
plines, service providers, families md/
Or sdministrators. Exemplary services
muwt be extended, i appropriate, to
fnclude adult and elderly persons with
developmental dlsadllities and slsc to

§ 13824

support the independence, productivi.
ty, community integration and human
rights Of developmentally disabled in-
dividuals.

(b) Community-inlegrated services
The following are criteria for evalust-
ing community-integrated services:

(1) Services and projects v+ ched.
wed at {imes and (0 plrces that are
consistent with routine activities
within the loeal community.

(2) Services Or project, intersct with
snd (nvolve COMMUNIty members,
agencies, and organizations.

() Bases fOr services Or prakect de
velopment. The bases for the services
or project development must be

(1) A local O urdverss) need that re
flects critical problems in the fleld of
developmental disabilitjex OF

(2) An emerging, critical problem
that reflecis current trends Or antig-
paisd developments N the field o do-
velopmental disabilities.

(d) State-of-the-art and {nnovative
practices. (1) Service and project con-
cept. and practices must facilitate wod
demonstrate Independence for the in.
dividusl, community integration, pro-
ductivity and human rights.

(2) Practices that are economlical, a¢-
e2plad by varfous discipilnes, and
highly beneficial to pertons Who e
developmentally disabled, must be in-
tegrated within services and projects.

(3) The design o innovative costeef.
fective concepts and practices murt be
evaluated according tOo sccepted prac-
tices Of scientific evalustion

(4) Rastearch methods must be wsed
to test hypotheses, velidate proce-
dures, and fleld test product..

(8) Exemplary service and project
practicss and model. must be evaluat-
ed, packaged for replication and die
seminated through the information
dissemination component.

(e) Demonstration and troining. (1)
TAPs must dlssaminste information
(brochures and professional articles)
tO State Developmental Disabilities
Councils, the State Administering
Agencies, the 8tats Protection and Ad-
vocacy Agencies, Other puble and pri-
vate igincies serving persons with do-
velopmental disabllities and privite
citizens. This {nformation must de-
scribe exemplary services and projects
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and be made available for demonstra-
Uoa amad .

(2) A variety of individuals must be
trained within exemplary services and
projects. They include long-term and
{ntermediate interdisciplinary trainees
and [nsarvice tnlnss. The latter
group coul d tnclude service provider*
families, and sdministration.

(1) Measurementd of progrem oul-
come Messures Of program outcome
include:

(1) The total npnumder of clenta
rerved by category of service; and

(2) The smount of related resesrch
:;ﬂuuuon and dizsemination conduct

§13888 Program criteris—tralnling.

(a) Orpantization. (1) T O ensure qual-
fty comprehensive interdisciplinary
training, professional staff represent
ing the major disciplines of educstion,
health, psychology and social work,
and holding appropriste university ap-
pointments, must direct the interdisci-
plinary training program.

(2) The focus of trnining must be
interdisciplinary service and treatment
of persors of various 13« with devel-
opmental dizabilities and their fami-
les.

(3) Training NUSt b¢ integrated with
exemplary services provided by or -
filiated with the UAP.

(b) Oulcome qf interdisciplinary
trofning. (1) Training must develop
competencies r2latad to developmental
charscteristics and sssessment o per-
ons with developmental disabliities of
various ages.

¢2) Training must develop sn under-
standing of various disclplines’ roles,
dizgnostic and evaluation practices,
wnd treatment procedures.

(3) Trainlng must promote under-
standing and w< of the valued, knowl-
edge. methods, snd skills of the major
professions of education, health, pey-
chology and so¢ial work and other v~
propriate disciplines,

(¢) Tralning must include training
and practicum i{n the interdiscipliinary
team pProcess.

(8) Training must sddress services
and treatment for various groups.

(4) OpUonal training nust sddre=m
program evaluation md research

43 CFR Ch. XIiI (10-1-90 Edition)

methods applicable (o developmenta)
disability programs.

(1) Optional tralning murt address
lesdership development fssues such ag
policy analysis and mansgsment,

(¢) Long-lterm  {nlerdlaciplinary
fraining. (1) To develop leaders In
s rving individuals with developmental
disabflities, s UAP must recrult sty.
dents of nigh schievement from major
disciplines into & program thst pro.
vides long-term training (300 or more
hours) {n i one-year reporting period

(2) Each long-term trainee must
have planned didactic instruction wnd
clinjend practical experiences (o be un-
dertaken (o A one-year reporting
period, including experience with an
interdisciplinary team.

(3) Training activities NSt cover the
nature and sssessment of developmen.
tal disabilities and rt least three of the
following services. prevention and de-
tection, individual program planning
wnd case mansgement, developmental
pervices, and {ndividual and famfly
support services.

(4) Training sctivities must cover rt
least two O the following settings: 2t
uwr) home, supervised living arrange
ments, residential treatment centery
ponresidential treatment settings, sdu.
extional and employment settings.

(8) Tralning sctivities must cover »
range O dissbilities and impairments.

(8) Trainees must receive credit, o
sppropriate, for trelning completed &t
the UAP that (s periormed w8 pariof 8
program 0f course work sdministered
by the university or any o Its divi-
sions.

(1) Training activities must include:

() Instruction in the interdiscipli-
DAry team process,

(g) Experiences & 3 {4:m member.
an

(111) Experiences w3 a team lesder.

(d) Intermediale {nterdisciplinary
frafaing, (1) Students who receive in-
termediste Interdisciplinary tralning
(160 to 299 hours) must be recrulted
from various disciplines to provide
services to p=riond With developmental
disabllities a3 » Dart Of generic or %
cisl services.

(2) Each trainee must have planned
tnstruction and practical experiences,
including experience with sn interds
ciplinary team.

336

—

—— ey

. m———




Ofﬂt; of Human Development Services, HHS

(3) Training activities must cover the
nsture and assessment of developmen-
tal disabilities and at [easi three o the
following servicest Prevention and de
tection, individual program planning
and ci:s mansgement, developmenptal
sricet, and individual wnd family
support services,

(4) Trainees must recelve credit, ss
wporopriste, for training completed It

U rformed u put d a pro-
'g':m G?c%eum work tered by

university or any of (ts divisions.

(@) short-term purpose inler-
disciplinary training. A variety of
tralning experiences designed tO Im-
prove or expand services to persons
with developmental disabllities and
their families, including workships,
courses, lectures, wnd other didastie
experiences, must be provided Lo & va-
ety of Individusls who may or do

serve
develoREVATEA NS FibTig g
(1) Training provided bv the UAP
m relevant ¢4 communily

DA %AP must determine mg set bri-
orities for tryining based on the needs
of the community.

(1) Triulnlng priorities must be estad-
lished in cooperstion with giyte Devel-
opmental Dissbilities councils, State
manpower councils, the State Mental
Retardation/Developmental Disabllity
Agency tnd other relevant local, State
and Federl agencies,

(3) Training priorities must consider
national manpower needs with par-
ticular attention to the following
areas .

(1) Early intervention programs;

({4) Programs for elderly persons
with developmental disabilities; and

(ii1) Community based programs.

(g) The f{nterdisciplinary truining
program must be evaluated to improve
. (1) Student schievement of pro-
gram goals MUSt be evalusted

(2) The degree tO which the program
4 schieving ita staled gosls must be
evaluated.

(3) Evaluation must be conducted to
develop snd weresy effective interdiscl-
plinary strategisa and procedurss,

(4) The extent to which training is
satisfactorily sddre=sting the needs of
the community must = systematically
evaluated.

§ 13026

(h) Mecsurements aof program oul-
cone. Measnires 0 program oulcome
include:

(1) Number of long-term (nlerdisd.
plinary treinees; number d intermedi.
sie  interdisciplinary {(ralnees; and
number o special trainees completing
training

(2) Number of workshope or training
sesslons provided; md

(3) Number and typed disciplines of
participants {nvolved In each category
of training

(83 FR 44847, Kov. 20, 1587, a amended at
& FR 47988, Nov. 20, 1989)

# 13886 Program eriteris—technical ego-
slstance.

(a) Technical asstatance. A UAP
must provide technical sssistance to
fndividuals angd organizations responsi-
ble for the independence, productivity,
community integration, nd human
rights of individusls with developmen-
tal disabilitiea. Technical sassistance
must be b a & on-state-of-the-art prac.
tices and new, Innovative practices and
models found within exemplary serv-
ices. Technical sssistance must also b
based On gpecial needs or eme
problems that wr¢ {dentified by the
U AP, organizations or individuals con-
caned with persons with developmen-
fal disabilities,

(b) tadlished and planned techni-
(od db umE‘ tabrgce. (f) Tech‘x"xiul assistance
must be an integral part of a UAP,

2) Adeguate resources snd person-
néi muste& sssigned. P

(3) Personnel asslgned mUst be speci-
fled and be either UAF staff who
solely deveop technical assistance
products and provide technical sssist-
Lnce; Or » rostar of experts that could
bt used through consultation

(4) The UAP must ldentlly potential
target audiences and nseds

(8) The UAP must have & system
(electronic mall, malling lst) tO inform
target sudiences adout tschnical s
slstancs avallability,

(8) The UJAP must evaluate and (m.
prove technical aaalstance on vo ongo-
ing basis,

(¢) Technical garistance training. (1)
Technlcal atlstance activities must be
wed W 8 training opportunity for
UAP truinees,
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(2) The experience, observations,
and testing of the technical assistance
provision must be used to refine UAP
training.

(d) Measurements aof program out-
come. Measures of program outcome

(1) Number of government agencies,
service providers and professional or-
ganizations to whom the UAP provides
technical assistance.

(2) Total hours of technical assist-
ance provided by type (e.g.. work-
shops, consultation, inservice training)
and topiec.

(3) Number of trainee hours involved
in technical assistance activities.

013887 Program  eriteris—Information
disseminstion.

(8) Information and dissemination
A UAP must disseminate information
products that enhance the quality of
life of persons with developmental dis-
abilities. The UAP must disseminate
information that {s based on exempls.
Iy services and projects, interdisciply-
nary training, UAF products and cur-
rent developments related to the field
of developmental disabilities. Informa-
tion shall be disseminated to target
sudiences within the field of develop-
mental disabilities, to persons with de-
velopmental disabllities and their fam-
{lies, and to other concerned persons
within the general public.

(b) Information and Distemination
Plan. (1) An Information component
or activities must be an integral part
of a UAP.

(2) Adequate resources and person.
nel must be assigned to information
disseminsation objectives.

(¢) Tarpet audiences for information
dissemination. (1) 8pecific target audj-
ences must be {dentified for informs-
tion dissemination. Target sudiences
ray {nclude persons with developmen-
tal disabilities and thelr families, serv-
ice providers, sdministrators, policy-
makers, peers, researchers, and the
general public.

(2) UAPs must have a system (madl-
ing lists, electronic mall, ete.) to dis-
seminate information to target sudi-
ences. :

(3) A UAP must use existing systems
(the UAP network, professional jour.

T ————,
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nals, pubdlishers) to disseminate infor.
mation.

(d) Information products. (1) Infor.
mation products must be developed
and packaged (articles, procedures
manuals newsletters) for specific
target sudiences.

(2) Information products must be
based on Innovative ideas and prac
tices {dentified or developed within ex.
emplary  services, interdiscip

» Fesearch, evaluation end
technical asalstance sctivities.

(3) Information products must be

on current developments {n the
field of developmental disabilities and
must facilitate {ndependence, produc
tivity and integration into the commu-
nity for persons of various sges with
developmental disabilities.

(e) Measuremenls aof program out
come. Measures of program outcome
include:

(1) Number of individusls or organi-
tations recelving Information about
the UAP's exemplary services, demon-
strations, training, technical ssaist
ance, product and informatjon avall-
ability:

(2) Number of individuals or organi-
zations recelving information on cur.
rent research and new, (nnovative
practices by other individuals and or-
ganizations;

(3) Number of researchers and gov-
ernment agencies to whom informa.
tion was presented about current serv.
fce, training, and research needs;

(4) Number of individuals and sgen-
cies receiving information related to
the UAP mission; and

(8) Number of individuals (profes-
sionals, consumers, administrators.
policymakers, the general public) pre-
sented Information as part of sympo-
sia or special purpose presentations.

813888 Use of program eriterta for Satel
lite Centers.

A S8atellite Center must specify
which activities, as defined in section
102(12) of the Act, it chooses to per-
form. The satellite ocenter must
comply with the program criteris in
§ 1388.3 of this part and will be subject
to the program criteria which corre-
spond to the activities it has selected
under section 102(12) of the Act.
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