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PROGRAM REGULATION

To: Directors, State Protection and Advocacy
Agencies
Directors, State Administering Agencies
EXecutive Directors, State Planning Councils
Chairpersons, State Planning Councils
Directors, University Affiliated Programs
and Satellite Centers

) Subject: Notice of Proposed Rulemaking {(NPRM) for the
) | Developmental Disabilities Program

Legal & Related : ,
" Reference: Public Law 100-146, Developmental
' Disabilities -Assistance and Bill of Rights’
Act Amendments of 1987

Discussion: Attached is the NPRM for the Developmental
Disabilities Program - 45 CFR Part 1385,
1396, 1397 and 1388 published
December 7, 1988 (53 FR 49332)

This rule proposes to amend the regulations
that implement the Developmental '
Disabilities Assistance and Bill of Rights

- Act Amendments of 1987 (P.L. 100-146). The
regulations propose standards for
determining whether a State has used Federal
funds to supplement and not supplant State
and local funds, They alsoc propose to
establish a peer review process for
applications under the University Affiliated
Programs.

Agencies, organizations, and interested
individuals have a 60-day comment period to
submit crmments, The comment period ends
February 6, 1983J.
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Inquiries:

Administration on Developmental Disabilities
Attn: Elsbeth Porter Wyatt '
Wilbur J. Cohen Building
330 Independence Ave., S.W.
Washington, D.C. 20201
Telephone: (202) 245-7719

Regional Administrators, HDS, Regions III,

vI, VII, and IX.

0 (Ve

*%a~,'Carolyn Doppelt Gray
Commissioner ,
‘Administration on Developmental
Disabilities

Copy to : Regional Administrators, HDS

Attachment: (1)
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DEPARTMENT OF REALTH AND
HUMAN SERVICES

Office of Human Development
Services

45 CFR Parts 1385, 1386, 1387, and
1388

Developmental Disabilites Program

AGENCY: Administration on
Developmental Disabilities, AD Office
of Human Development Services,
{OHDS), Department of Health and
Human Services,

'\Ac‘nort: Notice of proposed rulemaking.

“SUMMARY: This rule proposes to amend
current regulations {o implement
changes made by the Developmental
Disabilities Assistance and Bill of Rights
Act Amendments of 1987 (Pub. L. 100~
146). The regulations propose standards
for determining whether a State has
used Federal fundl to suppletpent and
not supplant Siate and local funds They
also propose to establish a peer review
process far &hﬂm ander thed
University Affiliated Programs an
make otber clarifying. technical and
conforming changes.

DATE: To ensure consideration
commenis must be submitied on or
before February 6, 1888,

ADDRESS: Please address comments to:
Commissioner, Administration on

# Developmenta! Disabilities, Room &48-E-

{Regulations), HubertH—Humphrep-
Building-200-Independence Avenue
S\W., Washingion, DC 20201. Attention:
Ms. Elsbeth Porter Wyatt.

it would be helpful il agencies gnd
orgenizations submitted comments in
duplbcate. Two weeks efter the close of
the comment period. comments and
letters will be aveilable for public

¥ inspection in Room

)*ADDRESS :

*PELEPHORE:  (202)

sy Building, 286 Independence
aAvenue SW. Washington, DC 20203,
Monday through Friday. 8:00 am to 4:00
p.mn.. telephone (202) 245-2856:
FOR FURTHER INFORMATION CONTALT,
& Ms. Eisbeth Porter Wyatt, (202) 345~
2064~

SUPPLEMENT ARY INFORMATION:

A. Program History

In 1963, the Mental Retardation
Facilities and Construction Act {Pub. L.
88-164) was enacied to provide for
planning activities and constroction of
facilities 10 provide services to the
mentally retarded. This legislation was
subeeguently amended by the
Developmenta) Disabilities Services and
Facilities Construction Amendments of
1870 {Pub. L. 91-517} which constituted
the first Congressional effort to address
the needs of & group of persons with

handiceps designated as developmental

disabilities. The 1970 Amendments
defined developmental disability to
inchirde individuals with mental
retardation. cerebral palsy, epilepsy,
and other neurological conditians .
closely related 1o maml retardation
which originated prior to age 18 and
constituted & substantial bandicap Nt
elso created State Planning Councils to
advocete for, plan, monitor and evaluste
services for persons with developmental
disabilities; it also authorized grants for
constructing. administering and
operating University Affiliated
Facilities.

The legislation authorizing the
Developmental Disabilities program has
been revised periodically. The major
changes of note included the following:
{1) The 1975 Amendents (Pub. L. 94-103)
deleted the construction authority,

" suthorized studies 10 determine the
feasibility of having University
Affiliated Facilities establish Satellite
Centers, eslablisbed the Protection and
Advocacy System. and added s section
on “Rights of the Developmentally
Disabled:” {2) the 1878 amendment (Pub.
L. 95607} included a functioral
definition of developmental disabilities:
and (3} the Developmental Disabilities
Amendments of 19684 (Pub. L. 98527}
added a pew emphasis regarding the
purpose of the program, i.e. to assist
States to sssure that persons with
developmental disabilities receive the
care, treatment and other services
pecessary o enable them to achieve
their maximumn poieuuﬂ through
increased independence, productivity.
and integration {nlo the community.

The 1867 amendments extend
authorization of appropriatians for
programs under the Developmental
Disabilities Assistance and Bill of Rights

Act (the Act) through FY 1900 and made
olher revisions to the Act The
amendmentis revise definitions of
priority activities under Stale plans
require additiona) activities under State
protection and advocacy systems. snd
require s variety of new reviews.
stodies, and reports. They 8lso require
the Secretary 1o consider applications
for foar new aniversity affiliated
programs o sateilite cenfers each vear
through FY 1880.

Developmental Disabilities Program
Basic State Grants

Formula grants are made 1o States [or
planning. coordinaling and
administering services for citizens with
developmental disabilities. This
program assists Siates in developing
and implementing & comprehensive plan
to ensure that persons with
dcvelopmemal disabilies have the
range of services available to them
which best promole seli. mff:aeucy

Protection and Advocacy

Formula grants are made to States Ior
the establishment of a sysiem to protect
and advocate [ar the rights of persons
with developmental disabilibes. This
system must bave the avthority to
pursve legal. administrative, and other
appropriate remedies 1o ensuare the

" protection of the rights of

developmentally disabled mdmduah

_who are receiving, or whe are eligible to

receive, treatment ot habilitation
services.
University Affiliored Programs

" Awards are made to universilies, or
public or nonprofit entities associated "
with uriversities, to establish University
Affitiated Programs or Satellite Centers.
Such programs carry out
interdisciplinary traiming, conduct
demonstrations of exemplary services,

- provide technica} assistance, and

disseminate information which will
assist in improving the service dehvery
syslem.

Projects of National Significonce

This program provides funding
through grants and contracts for projects
to educate policymakers, develop an
ongoing data collection system.
determine the feasibility and desirability
of developing a nationwide information
and referral system, and pursue Federal
interagency initistives and other
projects of national significance whick
bold promise of expanding or olherwise
improving opportunities for persons wilh
developmental disabilives.

5?00 Wilbur J. Cohen Bldq., 330 Independence Ave.
245-7719
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B. Summany of Proposed Regulations

A seziion:-by-section discussion of the
changes we are proposing follows: .

Port 1385 Reguirements Applicable to
the Developmenial Disabililies Progrom

Editorial and technical changes are
proposed in Part 1385 to comport with
siztutory changes. See §§1385.1, 13853,
1385.4.13565.5 and 13859, In § 1385.3 we

propose 1o amend the definition of "Act”

to cite the U.S. Code and thus eliminate
the need for revision each time the law
is emended. In sddition, we propose to
define "ADD" and "OHDS."

Part 1376 Formulo Grant Programs

Pursuant to section 125(b) and 142(c)
of the Act. we &re proposing to clarify in
paragraph (a) of § 1386.2, Obligation of
funds. that Federal funds will be
avgilabie for obligation by States for a
two year period beginning with the first
day of the fiscel year in which the grant
is awarded. .

Current regulations at § 1386.23(c)
require the State Protection and
Advocecy agency to submit financial
status reports quarterly. These reports
are due 30 davs after the close of each
quarter of the Federal fiscal year except
for the final report which is due 90 days
following the close of the fiscal year.

W'e afe proposing new language in
paragraph {c) to continue the
requirement that State agencies must
submit financial status reports, but we
have deleted the regulatory language
specifying a time period for submittal.
However, we will implément this
requirement administratively through an
OHDS Program Insiruction rather than
through language in regulations. This
wil] avoid the need to amend the rules
in the future. _

In §1386.30. Siate plan reguirements,
we propose lo revise paragraph (e}[4)
purusant to section 124(c)(1) of the Acl.
The proposed change clarifies that each
State Planning Council shall receive
. from the State administering egency the
" amount of funds the State deems

necessaty to hire s.aff and obtain the
services of other technics], professional,
and tlerical staff.

In $1386.32 Periodic reports: Basic
Biate grants, we are proposing to make
the same change regarding financial
slatus reports 85 we proposed in
§ 1386.23(¢). OHDS will continue to
require quarterly reports and will
implement thiz requirement
administratively through en QHDS
Program Instruction rather than through
fanguage in the regulations. The new
language proposed in paragraph {a)
continues the requirement that the State
agency must submit financial siatus

reporis but deletes the regulatory
language specifying & time period for
submittal. :

Technical changes have been made in
§ 138£.23(a). Protection of employee's
interests, to reflect the new sfatutory
citations. o

In § 1385.35. Allowable and non-
allowable costs for Basic State grants.
we are propoeeing to edd a new
paragraph (c) to specify objective
stendards for use in determining
whether a State is in compliance with
the provision in section 122(b)(4}(D) of
the Act thet basic Stale grant funds
mus! be used to supplement and not
supplant Federal funds. These
provisions are proposed in response to
Congressional concern expressed in the
joint Senate-House Explanatory
statement on §. 12417, See 8. Rep. No.
100-113.300th Cong.. 18t Sess. [1887). -

Part 1387 Projects of Notional <
Significance

§ 1387.1(g). the statutory reference has
been corrected to comport with the 1887
Amendments. Also, we are proposing to
add in a new paragraph (b}. that
proposed priorities for projects under
this part will be published in the Federal
Register and a 60 day public comment
period will be allowed. Finally, the
current paragraph {b) has been
redesignated as paragraph (¢} and
emended to delete an unnecessary word
“services” and incorporaie the
requirement thst! fina) priority areas will
be ennounced in the Federal Register
pursuant to Section 162{c) of the Act,

Part 1388 University Affiliated
Programs . .

The title of Part 1388—The University
Alffiliated Facilities Program—would be
revised to read the University AfTiliated
Programs. based on Part D of the Act.

In §1358.5, Program criteria—training.
we are proposing to specify new priority
areas for training in paragraph (f}{3)
pursuant to sections 152(b} (2}. (3) and
(4) of the Act. Paragraph ()(3) proposes
that training priorities must consider
national manpower needs with -
particular attention in the areas of early
intervention. the elderly
developmentally disabled. and
community-based programs.

Throughou! all of Part 1388. the term
University Affiliated Facilities has been
changed to University Affiliated
Programs {UAFs). -

A new § 13888, Peer review, has been
‘proposed regarding peer review of UAPs

epplicetions pursuant te section 153

" {e}(1) and (e){2) of the Act. In paragraph

() we are proposing & elalement of the
reason & peer review process is being
established to review UAP applications.

In paragraph (b) we are proposing tha!

all applications for funding opportunities |
under Par D of the Act must be o
evaluated through the peer review
process. In paragraph (¢} we are
proposing the requirements regarding

the composition of the panel which is to
include individuals with expertise and
experience in the fields appropriate to

the activities conducied by UAPs and
Satellite Centers. (See S. Rep. No. 100-
113, 200th Cong.. 1st Sess. (1987};.
Examples of disciplines related 1o the
mentally retarded and developmentally
disabled populations, are not limited to,
bu! may include the following: {1)

- Administration; (2] audiology; (3) child

psychiatry; {4} dentistry: (5) genelics: [6)
geroniology: {7) medicine: {8) language/
speech: (8) law; [10) neurology: (11)
nursing: [(12) occupational/physical
therapy: {13} opthamology /oplometry;
{14) pediatrics: {15) program evazluation;
(16) psychology: {17]) socia] work: {18)
special education: and (18] vocaetional
rehabilitation. In addition, the foliowing
areas of expertise and experience may
8lso be considered: {1} Experience in the
UAPs, Menta! Retardation and/or
Developmenta) Disabilities networks: (2]
demonstrated knowledge of UAP/
Satellite Center mandates and progrem
goals and objectives: and (3)
professional essociation with national
wente! retardation/developmental
disabilities organizations.

Impact Analysis -
Executive Order 12291

Executive Order 12291 requires that a
regulatory impact analysis be prepared
for major rules—defined in the Order 85 .
any rule that has an annual effect on the -
netional economy of 5100 million or
more, of certain other specified effects.
These regulations primarily affec! State’
sgencies and University Affiliated
Programs. The basic requirements of the
program are established by the statute,
not these regulations. Therefote, the
Department concludes that these
regulations are not major rules within
the meaning of the Executive Order,
because they do not have an effect on
the economy of $100 million or more or
meet the other threshold criteria.

Regulatory Flexibility Act of 1850

Consistent with the Regulatory
Flexibility Act {5 U.S.C. Ch. 6] - we try' 1o
anticipate and reduce the impact of
rules and paperwork requirements on
small businesses, For each rule witha -
“gignificant economic impsct on &
substantial number of small entities”..
we prepare an analvsis describing the
rule’s impac! on small entities. The
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primary impact of ibese regulations is
on the States, which are not “small

“entities" within the meaning of the AcL

For these reasons, the Secretary certifies
that these rules will not have »
significant impacl on a substantial
number of small entities.

. Paperwbrk Reduction Act

Under the Psperwork Reduction Act
of 1986, Pub. L. 96-511, all Departments
are required to submit to thé Office of
Management and Budget for review and
approval any reporting or recordkeeping
requirement conlained in & proposed or
final rule. This proposed rule does not
contain information collection
requirements or increase Federal
paperwork burden on the public or
private sector. . .

List of Subject=
45 CFR Port 1385

Gran! programa/education, Grant
programs/social programs,
Handicapped. Reporting and
recordkeeping requirements.

45 CFR Part 1388

Administrative practice and
procedure, Grant programs/education,
Handicepped, Reporting and
recordkeeping requiremenis.

° 45 CFR'1387

Grant programs/education, Grant
programs/social programs,

_Handicapped.

45 CFR Part 1388 -

Colleges and universities. Grant
programs/education, Grant programs/
social programs, university affiliated
program, satellite center.

(Catalog of Federal Domestic Assistance .
Program. Nos. 13.6830 Developmental
Disabilities Basic Support and 1383
Developmental Disabilities—Projects of
National Significance, and 13.832
Developmenta) Disabilities-University
AlTiliated Program)

Dated: July 27, 1908.

Sydney Olson.

Assistont Secretory for Humon Development

Services.

Approved August 31, 1988,
Otis R. Bowen,
Secretory.

For the reasons set forth in the
preamble. Chapter XIII of title 45 of the
Code of Feders! Regulations is proposed
1o be amended as follows:

Subchaptet 1~The Administration on
Developmental Disabilities,
Developmental Disabilities Program

PART 1385—REQUIREMENTS
APPLICABLE TO THE
DEVELOPMENTAL DISABILITIES
PROGRAM

1. The authority citation for Part 1385
is revised to read as follows:

Authority: 42 US.C. 8000 et. s2qg

2. Section 1385.1 is amended by

revising paragraphs (b}, (c} and (d} to
read as follows:

"§1385.1 GenersL

L] * L] * *

(b} State Basic Program for Planning
Priority Ares Activities for Persons with
Developmental Digabilities.

(g] Projects of Nationa! Significance;
an )

(d) University Affiliated Programs
(UAPs)

3. Section 1385.3 {s amended by
revising the definition of “Act” and by

. adding the definition of "ADD"™ and

*"OHDS" 10 read es follows. The
introductory text is republished for the
convenience of the reader,

§1385.3 Definitions.

In addition to the definitions in
section 102 of the Act (42 U.S.C. 6001),
the following definitions apply:

Act means the Developmental .
Disabilities Assistance and Bill of Rights
Act, as amended {42 U.S.C. 8000 et. seq).

ADD mearis the Administration on
Developmental Disabilities, within the
Office of Human Development Services.

OHDS means the Office of Human
Developmental Services within the
Department of Health and Human
Services. -

4. Seclion 1385.4 is amended by
revisiig paragraphs (b) and (c) to read
as fallows:

§1385.4 Rights of persona with
developmantal disabilities.
L3 L ] - [ ] [}

(b) In order to6 comply with section
122(b){6){C] of the Act (42 U.5.C. 6022

- {b)(5)(C), regarding the rights of

developmentally disabled persons, the
State must meet the requirements of
§ 1386.30{e)(3) of these regulations.

(c) Applications from wniversity
affiliated programs or for projects of
national significance grants must also
contain an assurance that the human
rights of persons asaisted by these
programs will be protected consistent
with section 110 {see section 133(b}(3)
and section 162(b]}.

“the grant is awarded.
L ] . -*

6. Section 1385.5 is amended by
revising paragraph (b} to read as
follows: )

§ 1385.5 Recovary of Federal tunds ysed
for construction of taciftities.
* * ] * = 9

(b} The State Council or the
appropriate UAP official must submit
detailed documentation to the
Commissioner of all transactions as
specified in paragraph (e) of this section
which occurred prior to this publication,
L ] [ ] L ] L ] L]

6. Section 1385.9 is amended by
revising paragraph {a) introductory text
to read as follows: ' :

§ 13859 Grants administration
requirements.

(2) The following parts of Title 45 CFR
apply 1o grants funded under Parts 1386
and 1388 of this chapter and 0 projects
of national significance under section
162 of the Act (42 U.S.C. 6082).

[ ] * [ ] L] *

PART 1386—FORMULA GRANT
PROGRAMS '

7. The authority citation for Part 1386
is revised to read as follows:

Anxthority. 42 US.C. 6000 eLseq.

Subpart A—Basic Requirements
8. Section 1386.2 is amended by
revising paragraph (a] to read as
follows:
§ 13362 Obhgation of funds.
{a) Funds which the Federal

Government allots unde? this Part

during & Federa! fiscal year are
available for obligation by States for a
two year period beginning with the first
day of the Federal fiscal year in which
Subpart B—State System for
Protection and Advocacy of individhal
Rights

8. Section 1386.23 is amended by
revising paragraph {c) and the OMB
statement to read as follows:

§1386.23 Periodic reports: Protection and
Advocacy System.

* * * L L] .

(c) Financial Status reporis must be
submitied by the Protection and
Advocacy Agency according to a
frequency interval whick will be
specified by OHDS. In no case will such
reports be required more frequently than
quarterly. .
|information tollection requirements
conwained in paragraph (b) under control
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pumber BEE0-0MA0 and paragrapt (c) ender
contro! number 0345-003F are approved by
the Ofiice of Managemen! and Badget.)

Subpart C~State Plan for Provision of
Services for Persons With
Deveiopmental Disabiities

10. Section 138630 is amended by --
revising paragraph (e)(4) tc rend as
follows:

§1306.30 State pian requirements.
- L ] - - -
!] [N ]

{4) Each Planning Coancll shall
receive from the State administering
agency funds to hire staff and obtaio the
services of other technical, professional,
and clenice! stafl, consistent with State
law to allow States to comply with this
requiremen! however they see fit
L] - L ] L ] -

11. Section 1386.32 is amended by
revising paragraph (&) and the OMB
slalement to read as follows:

§1386.32 Periodic reportc Basic State
grants.

{8)Ybe Governor or the/sppropriate
State financial officia) prust submil

quarterly financial s reporis b the
progr inded yader this part. These
reporis y {30} days after the
cloee of ea arier. The finsl financial
report is dueXwo {2) years and ninety
(90) days ¢ las! day of the
Federal m! ywar in which the grant

was ayarded. The quarterly reports

until the final report

{lnformation collection requirements
contained in paragraph (a) ender control
wumber 0043-0038 and paragrapb (b) wnder
control number (980-0172 are approvad by
the Office of Mansgemen! and Budget]
.12 Section 1355.33 is ainended by

. reviging paragraph (a) 1o read as
follows: - -

§ 130533 Protection of smpioyes's
ntetesta,

{2) Based on section 122(b)(7)(B) of the
Act (42 US.C o022{b}{7){B)). the State .
plan mus! provide for fair and equitahle
arrangements to protec! the interest of
all institational emp!oyees sffected by -

actions vnder the plan to provide

. alternative commnnity living
arrangements. Specific arrangements for
the protection of afTected emplovees

. must be developed through negotiations
between the eppropriate Stale
authorities and employees or their
representatives. Fair and equitable -

. arrangements mus! include procedures
that provide for the impartia! resolution
of disputes between the State and an
employee concerning the interpretation,
epplication, end enforcement of

protection ts. The State mus!
inform employees of the State's decision
o provide altemative community living
arrengements.

L] L - - .
18 1o § 1386.35 & pew paragraphb [c) is
added to read as follows: .

§ 138635  Aowabie and non-aliowabie
mwmsuum

{c) Expe.ndnure of fund.s which
supplant Siate and local funds will be

disallowed Supplanting occurs when
State or local funds previously used to

‘fund mctivities in the

disabilities State Plan are replaced by
Federal funds which are then used for
the same purpose. However, supplanting
does not oecur if State or joca! funds are
repisced with Federsl fands for a
particular activity or purpose in the
spproved Stete Plan if the State or Jocal
funds are then used for other activities
or purposes in the approved State Plan.
14. Part 1387 is revised to read a8
fallows: .

eART 138 PROVECTS OF NATIONAL
SIGNIFICANCE

§1387.1 General requirements.
Autbority: 42 US.C 8000 el seg.

§1337.1  General requiremants.

. {a} All projects funded under this part
must be of nationa) significance and
serve or relate io the developmestally
disabied 1o comply with section 182 of
the Act.

b). Based on section 162(c), proposed
priorities for grants and contrects will
be published in the Federa) Register and
& 80 day period for public comments will
be allowed.

{c) The requirements concerning -
format and conten! of the application,
submittal procedures, eligibie applicants
and final priority areas will be
published ib program anbountemeants in
TR

Projecis o nabo . cance .
must be exemplary models and bold
potential for replication.

15. The heading of Part 1388 is revised
1o read as follows:

PART 1388—THE UNIVERSITY
AFFILIATED PROGRAMS

16. The eunthority citation for Part 1388
continues to read as follows:

Authority 42 US.C. 6000 e seg.
PART 1388-—NOMENCLATURE

. CHANGE

17. Ip part 1388 wherever the {erm
UAF is used, it is changed to UAP, and
wherever the termn University Affiliated
Facilities is used. it is changed to
University Affiliated Programs.

*See attathed corrected languoge

18. Section 1388.5 i3 amended by
mmg paragraphb {f){3) to nad 1)

§ 13385 PFrogram oriteria-=training

“) L N

{3) Training priorities mus! consider
nstional manpower needs with
particular atieation to the: Souowins
aress:

{i) Early intervention programs:

{ii) Programs for elderly persons with
developmenta) disabllities; and

{iii) Community based programs.

19. A new § 1388.8 has been added to
read as follows:

§13888 Powr review

(a) The purpose of the peeryeview
prooess is to proeide the Commissioner, -
ADD, with technical and qualitative
evaluation of UAP and Satellite Center
spplications.

{b) Peer review panels will evaluate
-all wpplications nnder Part D, Section
152, including applicetions for;

{1) Core UAP and Saiellite Center
funding;

{2) Feasibility studies: and

{3) Training projects in areas of
emerging nationel significance.

{¢) Paneis will be composed of

" gndividuals with expertise and

experience in the fields eppropriate to
the activities conducted by UAP and
-Satellite Centers.

mmmr&du—c—a&tam}
BLLING CODE 4130-91-8
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Section 1386.32(a) should read as follows:

(a) The Governor or the appropriate State financial officer must submit
financial status reports on the programs funded under this subpart
according to a frequency interval which will be specified by OHDS.

In no case will such reports be required more frequently than quarterly.
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