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THE MINNESOTA EXPERIENCE

Frances Coakley Ames
Supervisor, Section on Mental Retardation
Minnesota Department of Public Welfare

L o .

I am here representzng the Minnesota Commissioner of Public Welfare who
administers a state guardianship program for 10,741 mentally retarded which
has been in existence since 1917 as part of our original Childrents Code. I
represent a state with a population of three and a half million, covering
80,000 square miles, with a north-south distance of approximately 500 miles
and east-west distance of approximately 200 miles. Our average per capita
income in 1965 was $2,625, We rank 24th highest in average per capita income
in this country. - These facts are given to you since the setting in which a
guardianship program is administered has some pertinence to structure and
procedures in organizing such a service,

Any consideration of Minnesota's guardianship program must be considered
in relationship to total services for the mentally retarded and to the total
public welfare program in Minnesota. Minnesota's program for the mentally
retarded began in 1851, at the first meeting of the Territorial Legislature.
Az that time probate court judges were delegated care and custody of .the person
and property of “idiots, lunatics, and other persons of unsound mind.” Subse-
quent legislatures prohibited placement of the mentally retarded in the state
hospitals for the insane, required the Faribault institution to provide the
retarded with proper "training and instruction', and established additional
schools and hospitals for "idiots and imbeciles", 'defectives", and for the
“epileptics™, In 1910 the Board of Control (whose powers are now exercised
by the Commissioner of Public Welfare) employed a well-known psychologist,

e, Fred Kuhlmann, to devise a mental testing program for the use of state
imztitutions and to provide better classification of retardates. Dr. Kuhlimann
seozme the director of research at Faribault, His views were influential in
the subsequent development of Minnesota's retardation program, A 1916 Gover-
nor's Commission on Child Welfare recommended legislation authorizing the

Board of Control to exercise guardianship of the feeble-minded. The Commission
believed that ultimate responsibility for the handicapped should rest with a
state agency rather than with private individuals and organizations. In addi-
tion, the "commitment" provision was designed to permit the agency to exercise
authoritative control of retarded persons.

Minnesota's guardianship law dates back to 1917 when the Children’s Code
was passed by our legisiature, At that time, we had Child Welfare Boards;
their functions were taken over in 1939 by county welfare boards.

The Child Welfare statutes do not apply specifically to guardianship but
provide the background and supplementary services for a total program for in-
dividuals and families where mental retardation may be the problem. I believe
that Minnesota's guardianship program for the mentally retarded has been strong
since the legal basis:

1. Places responszblllty upon the Commissioner of public welfare who,
in turn, delegates responsibility (through the county welfare board)
to the local community; _
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2, Provides for an integrated program; Lo
3, Provides for continuity of services;

4, Provides the necessarxy flexibility to best meet the needs of the
mentally retarded, the family, and the community. A

Minnesota's public welfare program is administered by the commissioner
- of public weifare through 87 county welfare boards. These are staffed with .
approximately 1000 social workers, :

A retarded individual may be placed under the guardianship of the Commis-
sioner of Public Welfare in Minnesota through probate court action upon the
petition filed by any relative or reputable person. This guardianship remains
in effect for the rest of the person’s life unless he is restored to capacity
or discharged from guardianship by probate court, Our program places respon-
sibility on the county welfare department to see to it that services and pro-
grams are provided to meet the varying needs of the mentally retarded,

- +h responsibility placed upon the county welfare department, this does
not w:an that the agency provides all the necessary services; however, it is
the responsibility of that agency to see to it that the total resources of the
local community or of the state are prought to bear upon the needs of or prob-
lems presented by the retardate, This means utilization of medical resources, |
psychiatric and psychological services, educational, vocational, legal,
religlons, leisure time, child protection, marital and financial services.,

We are fortunate that we have a very general legal definition of mentally
deficirent, Minnesota's Statutes 525,749 states, "Mentally deficient person
means any person, other than a mentally il)l person, so mentally <Jdefective as
Lo require supervision, control, or care for his own or the public welfare".

We also feel that the requirement of a ten days' notice to the Commissioner
of Public Welfare prior to the hearing is a strong feature, Since the county
welfare department must submit the social history within this ten days' period,.
the staff of the Commissioner of Public Welfare has an opportunity to review
the diagnosis and desirability of commitment. Should there be questions, a
request may be made to the county welfare department for a delay in the
- hearings until further consideration may be given,

We believe that in the hearing process the mentally retarded individual
has considerable protection, The examining board consists of the probate
judge or court commissioner, two doctors..in large cities one would be a psy-
chiatrist-~ and generally two lawyers, the county attorney representing the
petitioner, and another lawyer, acting as guarvdian ad litem and attorney for
the mentally retarded individual, The requirement of a guardian ad litem to
represent the mentally retarded individual has been establlshed through a
supreme court decision,

Minnesota Statutes 525.753, subdivision 2, states, "If the patient is
found to be mentally deficient or epileptic, the court shall appoint the com-
missioner guardian of his person and commit him to the care and custody of
such commissioner". _

Minnesota Statutes 525.762, subdivision 2, states, "Upon commitment of a
mentally deficient or epileptic patient; the director may place him in an
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:approprlate home ;. hospital or institution or exercise general superv151on
over him anywhere in the state outside of any institutions through any child.
welfare board or other aopropr1ate agency thereto author;zed by the director"

Any retarded perSon presents an‘dndividual set of problems requir:ng in-
dividual solutions, Plans and goalsi‘are:deépendent tpon the physical ‘and
emotional needs .of the retarded person, the emotional needs of the various .
members of the family, andithe availability:of appropriate resources;.-The
evaluation'of the total family problems should clarify the treatment-goal and
indicate the methods and resources to be utilized. Since the nature of the
impairment varies with the age of the person, the process of evaluation and
provision of training and treatment plans isa dynamic one, changing'with the
advanc1ng age and 1ndiV1dua1*needs of eaoh retarded pereonw CIRE R S T

e e

Spec1al attentlon is belng drrected to adequacy of plans ‘for the 11v1ng
situdtion; medical and dental care, education, use of finances, and protection
_of legal rights. We are making it mandatory that the county welfare depart~
ment see to it that every retardate under their supervision have an annual .
medical and dental examination, that medical and dental recommendations are
carrisd through; that all school age ‘children be referred to the school dis=
trist for educational plans; and that ‘all retardates accused of 'delinquency
or crime have legal representation° Protection from various forms ‘of exploita-
. tion- is a responsibility in superVasiomm Where legal ‘advice is required by -
the county welfare department the county attorney has sudh resPon51bil1tyo

The purpose of guardiansh1p is to: supply c¢ontinuous resPonsible gorer=_
nance for the individual who needs it "by reason of mental deficiency as that
term is defined by law; where it can be“clearly shown that: suchf%ont1nuous
_ respon51b1e governance cannot otherw1se be provzded" R :

- The significance of an 1nd1vidua1“s status as a ward is seen. from the
fact that the guardianship is of his person and he, therefore, is placed in

a relation to the guardian approximating that:of a child to pareht, Like the
parent, the guardian becomes responsible for the care, -custody,: and control

- of the individual and is clothed with powsr to make important decisions and. -
-arrangements respecting his well-being, such as those concernlng medicai ‘care,.
employment and marrl.ageo C : SO

"Thus; in the dimension of civil llbertles, not to mentlon ordlnary per-
sonal freedom of choice, commitment to guardianship must be regarded as a
very serious matter to which: personal thought should be given. ' :

Commltment as mentally deficient places & ward in' a minority status where
there are certain disadvantages as well as advafitages; * Both ‘the :limitations
.and the responsibilities of minority :status are intended to serve protective
purposes, - The limitations restrain ‘the ward from exercising directly many
rights and benefits to which-he is entitled under the laws' of the: State and
its democratic tradition; such as;

1, To choose. or change hrs residence, custody, care, educat1on, and
: employment° x ;

2, To enter into marriage, d1vorce proceedlng, or other contracts°

3,. To sue or defend hlmself or to appolnt an agent or attorney to .
 represent himg- R :
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4, To receiVe and manage property . or-money belonging to ﬁimﬁ

5. To buy, sell, mortgage, lease, or otherwlse engage in business -
transaction5° :

6. To vote,

This restraint is not intended to deprive the ward of his personal rights,

“but to prevent him from damaging himself and his property by his own improvi-
dent acts or fraud of others,

The President’s Task Force on Law states, "Liberty is freedom of choice
within the general system of laws and social values., The individual’s liberty
is impaired when he is not permitted the same range of choices as his peers.
Many people, in our society, the retarded included, suffer from unauthorized
or unsanctioned curtailment of their liberties. It must be our constant con-
cern to correct and offset these, especially since the people directly con.
cerned are often unable to struggle effectively on their own behalf,

Clcarly, the intervention of public authorities is not required where
soclal or personal interests can be served by other means,"

-The following section contains some of the laws relating to ‘guardianship
of the mentally deficient.

Guardianship of the mentally retarded is of person only; however Minnesota
Statutes provide that the Commissioner of Public Welfare or welfare boards may
hold funds in trust for mentally deficient wards,

A mentally deficient individual may be rclcased from the guardianship of
the Conmissioner of Public Welfare on two bases - restoration to capacity or
discharge of guardianship. Where a re-evaluation indicates that an individual
is not mentally deficient, the Commissioner of Public Welfare shall petition
to probate court for restoration to capacity, This restores the mentally re-
tarded individual to his full civil rights. On the other hand, should the
person still have a diagnosis of mental retardation but is not in need of
supervision, then the Commissioncr of Public Welfare may petition for a dis-
charge of guardianship,

in view of changing concepts of mental retardation and the development
of more specialized services for the retarded, I believe that some changes in
the administration of our guardianship law may be indicated. At the time that
a static concept of mental retardation existed in which many of the retarded
were thought to be "hopeless", and when the only service available was the
state school and hospital, the tendency developed for some families and counties
to abrogate their responsibilities to the retarded, Today, with our belief
that basic responsibility for a family member rests with the family, and also
because we realize that for many of the retarded the prognosis of a satis-
factory adjustment within the community is very likely, we are emphasizing
guardianship mainly for those over 18 years of age to whom our child welfare
statutes would not apply, and for those who in adulthood would not be able
to manage their own affairs.,

I believe that our program for the mentally deficient has been a strong
one in Minnesota due to its early inception, with responsibility for planning




plﬁced_in a specific governmental agency,

wherever they might be,

| This guardianship law has led .
.through the years to a responsibility for providing services to the retarded .

Perhaps as a consequence there has been.a long

history of integration of services between state, local, and private agency,
Services of health, educatlon, welfare, employment and security, wage and
hour, industrial commission, Veteran's Administration, etc,, hayewbeen
developed and utilized,

. Ed..the

-

R S

Mrs, Ames' paper included quotations of some length from the

Minnesota Statutes related to the matters discussed,
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STATE PARTICIPATION IN LIFETIME PLANNING FOR THE RETARDED

Gerald F, Walsh, Executive Director - d
‘Minnesota Association for Retarded Children,.Inc.

I have been invited to share with you ideas on the subject of ''State Par-
ticipation in Lifetime Planning for the Retarded". I am sure the reason I :
have been asked is that we do, in Minnesota, have a law which does result in 1
. state involvement in lifetime planning and supervision of about 11,500 men- : g

tally retarded children and adults,

It is not my intention to tell you that ours is the only way of doing
this, or the only possible plan, or that ours is the best way., Recent studies
by our Minnesota Association for Retarded Children show that many improvements
are possible and probably needed.

The Minnesota guardianship law was adopted in 1917. It was part of a
children's code recommended for passage by the Governor at that time,
Pr, Arthur Regers, who was then superintendent of our Faribault State School
and Hospital, Minnesota's first institution for the retarded, had been insisting
for a number of years on the need for a guardianship law and also on the need
for supervision in the commnity for those who might return to it after train-
ing had been completed, Prior to the passage of our guardianship law, the
retarded were committed directly to the custody of the institution superin-
tendent.

The President's Panel on Mental Retardation had a special Task Force on
Law as it affects the mentally retarded. This Task Force report had the fol-
lowing to say: "Retarded Children, like normal children, usually enjoy theo
natural guardianship exercised by parents, but where legal guardianship of
any kind is required it should be carefully adapted to the specific require-
ments of the case",

O0f course, when we talk about guardianship, we are talking about super-
vision, because this is the major function of a guardian.

There needs to be a plan in each state for supervision through a state
agency for those who need this kind of service on a lifetime basis,

The important fact in Minnesota is that we do have a method which gives
reasonable assurance that the retarded can have lifetime supexrvision if de-
sired and necessary., For those whose retardation is such that they are placed
in an institution, for those for whom it is thought such care may be necessary,
and for those who demonstrate by their functioning that they will need long-
time supervision, there must be an agency to provide long-time plamnning and
supervision,

I would like to quote at this time from our Minnesota law ~- this is prob-
ably the main portion of it: "Upon commitment of a mentally deficient or epi-
leptic patient, the director may place him in an appropriate home, hospital,
or institution, or exercise general supervision over him anywhere in the
state, outside of any institution, through any child welfare board or other
appropriate agency thereto authorized by the director."



. commitment or the court to which the venue has been transferred,.for.his.dise'

necessary case review,
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There is also.a provision in the law for release. from.guardianship if the
person is found to be capable of conducting his. own affairs and the law says.
that when it appears to the director that a person committed to his guardian-
ship is no longer in need of such guardianship, he may petition the court of

charge as guardian, This is the provision for the Commissioner of Weifare to.
petition for release of guardianship, but the ward himself, or someone. xyep-.
resenting him, may petition for restoration to.capacity. The law says that
any reputable person or director may petition the court of commitment or .the |
court to which the venue has been transferred, for restoration to capacity of
a patient, Then, upon proof that a patient is not mentally deficient, the
court shall order him restored to capacity at the expiration of 30 days from
the date of such order,

As we know, in most cases the retarded will outlive their parents. Some-
one else must be given supervisory responsibility and planning responsibility
for them,

The basis of our Minnesota plan is the law that I mentioned passed in
1917, which makes it possible for Probate Court action to place a retarded
pexrson under the personal guardianship of the State Commissioner of Public
Welfare, Parents and others can petition to the Probate Court of the county
of residence for this state guardianship. The retarded person is examined by
a panel of two doctors and, if declared incompetent, is placed under the
guardianship of the Commissioner of Welfare, Responsibility for supervision
of the retarded person is assigned by the Commissioner of Welfare to the count
welfare board of residence, We have in Minnesota 87 county welfare boards
who act under the direction of and cooperate with the Commissioner of Welfare.
The supervision given by these county welfare boards can vary greatly,
depending on the needs of the retarded person. In Minnesota, cases are
given priority and either given intensive case-work or only an occasional

In many cases, the retarded person continues to live at home with his
parents, Actually, as I said earlier, we have over 10,000 retarded in Minne-
sota who are under guardianship of the Commissioner; of these, 6,200 are in
state institutions., Some of the 10,000+ are people who have been released
from institutions and are now receiving supervision from county welfare office

In situations where it is not possible for the retarded person to live
at home, the county welfare office makes alternate arrangements., This may be
a foster home, a group home, or private institution, and, of course, it may
also be a state institution, . In our state, the counties are becoming
increasingly willing to pay all or part of the cost of comminity care for the
mentally retarded, For instance, if a child is placed in a foster or boarding
home and the parents cannot pay the cost, the county will pay all or part of
it. Likewise, in some counties the county will pay the total cost of day
care services for wards. In Hennepin County, they pay $102 a month for such
care in a day activity center. In other instances, counties are supporting
day activity centers for the mentally retarded.

One point that I want to make in regard to the above is that a social
worker is- assigned and responsible for each case of a retarded person who is
placed under guardianship., -

.1, $hink-there ave a-muaber of advantages to_our. progron-and the way it
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functions, First, there is a permanent guardianship which can be planned and oy
_arranged for while parents are still alive, They have the assurance that, if R
they both die at once or when they die, the state and the county will continue
to give supervision, While the parents are still alive, the responsibility
is shared between the parents, the county, and the state. Although-the Com-
missioner is given absolute personal guardianship, the parents are involved
and their former rights as parents are respected as long as they do not ad-
versely affect the care of the retarded person. For instance, parants are
asked permission if operations are to be performed, Secondly, the county and
state welfare offices are involved early and learn the needs of the retarded
- person, The county welfare office is involved prior to the petition to the
‘'probate court for guardianship. They work with the parents, they prepare
material for presentation to the probate court. Once, then, the person is 1
placed under guardianship, they do, as I said before, give superv:sion or : ’ h
whatever service is possible or necessary, Third, I think it is important
to realize that in the event of an emergency, ia st and wise action; is possible ;1
because the records are up-to-date; a county welfare office is familiar with ' .
the retarded person and his needs. Fourth, it is an advantage that there is I
a single agency which is responsible for review and adjustment of plans. H

To mention a few things that probably could be changed in. our Minnesota
plan -~ One, the Commissioner of Welfare serves as guardian but he is also
the caretaker, so to speak, in that he operates the institutions in Minnesota
for the retarded, 1f, as guardian, he has complaints about the care of his ‘
wards, he must complain to himself, I feel it would be advisable to have a |
separation of these two functions. Two, the guardianship law provides. that !+
the court "may', in addition to two doctors of medicine, appoint a person ’i
skilled in determining mental deficiency to assist the court in arriving at
its decision, We feel that this should be a mandatory function and that the |
entire evaluation system for commitment procedures should be extended: and -.r
improved. - There are other changes which we would feel useful, also,_ :u : J

In Minnesota, we feel that we have a wedding of a number of circumstances
that has resulted in a good system. 1) The guardianship law; 2) the 87 county
welfare offices that can give supervision; 3) the personnel who axe interested
in seeing that supervision is given and people who have recognized this.as a
responsibility of the state, : ey t

The PreS1dent's Panel Report of the Task Force on Prevention, Clinical
Services, and Residential Care states that movement of a patient from one
level to another, both up and down, with time as circumstances change, is-
essential, If possible, one professional person should remain responsible
for the same. patient in or out of a residential facility. Planning for patients Col
after the death of parents requires such a responsibility in part be given to
those outside the home., The free flow of patients described requires am.. !
organizational structure in which residential and non-residontial services are g
an integrated whole, R - !






