United States Court of Appeals
For the First Circuit

No. 88-1847
TI MOTHY W, ETC.,
Plaintiff, Appellant,
V.
ROCHESTER, NEWHAMPSH RE, SCHOOL DI STRI CT,
Def endant, Appel | ee.

APPEAL FROM THE UN TED STATES DI STRI CT COURT
FOR THE D STRI CT OF NEW HAMPSH RE
[Hon. Martin F. Loughlin, U S. D strict Judge]

Bef ore Bownes, Al drich, and Breyer,
Arcuit Judges.

Ronald K  Lospennato. D sabilities R ghts Center, Inc.
appel | ant . _ _
WlliamR Yeonmans. Departnent of Justice, with whomWn Bradford

, for

_ Reynolds. Assistant Attorney Ceneral, Roger {degg. Deputy Assistant

Attorney Ceneral, and Jessica Dunsav Silver. Departnent of Justice,
were on brief for the United States, Am cus Curi ae.

John D. Maci ntosh and Epstein. Burke. Macintosh & Devito, P.A. on
brief for The Associ ation for Retarded Gtizens of the United States and
The Association for Retarded Gtizens of New Hanpshire, Amci Curi ae.

Frank J. Laski and Judith A. Gran. Public Interest Law Center of
Phi | adel phia, on brief for TASH The Associ ation for Persons with Severe
Handi caps, TASH New Engl and, and The Nati onal Associ ation of Protection
and Advocacy Systens, Amci Curi ae.

Kat hl een B. Boundﬁ. Center for Lawand Education, Inc., onbrief for
Senators Harkin, Wicker, Sinon, and Stafford, Amci Curi ae.

Cerald M Zelinwth whomSoule. Leslie. Zelin. Sayward & Loughman
was on brief for appellee.

Grendol yn H Gregory. Deputy General Counsel, August W Stei nhil ber.
General Counsel, and Thomas A Shannon. Executive Director, on brief for
the National School Boards Association, Am cus Curi ae.

Bradley P. Kidder. Edward E. Lawson and Bradl ey F. Kidder Law Firm
on brief for the New Hanpshire School Boards Associ ation, Am cus Curi ae.

MAY 24, 1989



BOMES, Grcuit Judge. Plaintiff-appellant Tinothy W
appeal s an order of the district court which held that under
the Education for Al Handi capped Children Act, a handi capped
child is not eligible for special education if he cannot
benefit fromthat education, and that Tinothy W, a severely
retarded and mul ti ply handi capped child was not eligible under
that standard. W reverse.

Z. BACKGROUND

Timothy W was born two nonths prematurely on Decenber 8,
1975 with severe respiratory problens, and shortly thereafter
experienced an intracranial henorrhage, subdural effusions,
sei zures, hydrocephal us, and neningitis. As aresult, Tinothy
Is multiply handi capped and profoundly nentally retarded. He
suffers from conplex developnental disabilities, spastic
guadri pl egia, cerebral palsy, seizure disorder and cortica
bl i ndness. Hi s nother attenpted to obtain appropriate services
for him and while he did receive sone services from the
Rochester Child Devel opnent Center, he did not receive any
educational programfromthe Rochester School D strict when he

becane of school age.

On February 19, 1980, the Rochester School D strict
convened. a neeting to decide if Tinothy was considered
educat i onal | y handi capped under the state and federal statutes,
thereby entitling him to special education and related

services. The school district heard testinmony fromDr. Robert



Mackey, Tinothy's pediatrician and Medical Consultant for SS|
(Suppl enental Security Income Program), to the effect that
Tinot hy was severely handi capped. Dr. Mackey recommended the
establishnment of an educational program for Tinothy, which
enphasi zed physi cal therapy and stinulation. Reports by Susan
CQurtis, MS., and Mary Banford, QOT.R, an occupational
t herapi st, al so recommended an educati onal program consi sting
of occupational therapy and increasing Tinothy's responses to
his environnment. Testinony of Tinothy's nother indicated that
he responded to sounds. Carrie Foss, director of the Rochester
Child Developnent Center, testified that Tinothy Ilocalized
sound, responded to his nane, and responded to his nother. On
the other hand, Dr. Alan Rozycki, a pediatrician at the
H tchcock Medical Center, reported that Tinothy had no
educat i onal potenti al, and Dr. Patricia Andrews, a
devel opnental pediatrician, stated that hydrocephalus had
destroyed part of Tinothy's brain. The school district
adj ourned wi thout nmaking a finding. In a neeting on March 7,
1980, the school district decided that Tinothy was not
educational ly handi capped -- that since his handicap was so
severe he was not "capable of benefitting" froman educati on,
and therefore was not entitled to one. During 1981 and 1982,
the school district did not provide Tinothy wth any

educati onal program



In May, 1982, the New Hanpshire Departnent of Education
reviewed the Rochester School DO strict's special education
prograns and nade a findi ng of non-conpliance, statingthat the
school district was not all owed to use "capabl e of benefitting"
as a criterion for eligibility. No action was taken in
response to this finding until one year later, on June 20,
1983, when the school district nmet to discuss Tinothy's case.
Ruth Keans, from the Rochester Child Devel opnent Center,
reported that Tinothy responded to bells and his nother's
voi ce, and recommended frequent handling and positioning.
Brenda dough, Program Drector at the Rochester ild
Devel opnent Center, al so concluded that Tinothy coul d respond
to positioning and handl i ng, and recomrended a physi cal therapy
program that included a tactile conponent. The school
district, however, continued its refusal to provide Tinothy
wi th any educational programor services.

In response to a letter from Tinothy's attorney, on
January 17, 1984, the school district's placenment team net.
Inadditionto the previously listed reports, it had avail abl e
a report fromLynn MIler, an expert in physical therapy for
handi capped children, who had seen Tinothy seven tines, and
concl uded that he responded to noti on and handl i ng and enj oyed
| oud nusic. She determned that his educational needs i ncluded
postural drainage, notion exercises, sensory stimlation,

positioning, and stimulation of head control. The pl acenent



team recommended that Tinothy be placed at the Cild
Devel opnent Center so that he coul d be provided with a speci al
education program The Rochester School Board,! however,
refused to authorize the placenent teamis recommendation to
provi de educational services for Tinothy, contending that it
still needed nore information. The school district's request
to have Tinothy be given a neurol ogi cal eval uation, including
a CAT Scan, was refused by his nother.

On April 24, 1984, Tinothy filed a conplaint with the New
Hanpshi re Departnent of Education requesting that he be pl aced
I n an educational programimediately. On Gctober 9, 1984, the
Department of Education issued an order requiring the school
district to place him wthin five days, in an educational
program until the appeals process on the issue of whether
Tinothy was educationally handi capped was conpl et ed. The
school district, however, refused to nmake any such educati onal
pl acenent. On Cctober 31, 1984, the school district filed an
appeal of the order. There was al so a neeting on Novenber 8,
1984, in which the Rochester School Board reviewed Tinothy's
case and concl uded he was not eligible for special education.

O Novenber 17, 1984, Tinothy filed a conplaint in the
Uhited States Ostrict Court, pursuant to 42 U S C § 1983,
alleging that his rights under the HEducation for Al

1 The School Board has the final decision-naking authority
for the school district.



Handi capped Children Act (20 U . S.C. 8§ 1400 et seqg.), the
correspondi ng New Hanpshire state | aw (RSA 186-C) , 8§ 504 of the
Rehabi litation Act of 1973 (29 U S.C. 8§ 794), and the equa
protection and due process clauses of the United States and New
Hanpshire Constitutions, had been violated by the Rochester
School District. The conplaint sought prelimnary and
per manent injunctions directing the school district to provide
himw th special education, and $175,000 in danages.

A hearing was held in the district court on Decenber 21,
1984. Tinothy's nother testified that he hears sonewhat, sees
bright light, smles when happy, cries when sad, listens to
television and nusic, and responds to touching and talking.
Lynn M Il er, who had been provi di ng physi cal therapy to Tinothy
for over a year, testified that Tinothy responded to novenent,
touch, nusic, and other sounds, and that his educational needs
I ncl uded postural drai nage, range of notion, sensory
stimulation of all kinds, correct positioning, proper sitting
equi pnrent, and work with his head control. Mariane Riggio, an
expert in services for severely handicapped deaf-blind
children, testifiedthat Tinothy was severely retarded but that
he had definite light perception and could differentiate
bet ween sounds. She concl uded that Ti nothy woul d be harned if
he was not given the benefit of an educational program Dr.
WIlliam Schofield, an expert in special education for the

severely handi capped, testified that he had eval uated Ti not hy
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and that his educational needs included occupational therapy,
devel opnment of sone kind of communication program a toileting
program a feeding program and tactile stinulation
di scrimnation which mght be the basis for a communication
process. Dr. Patricia Andrews, a devel opnental pediatrician,
was the only person who testified that Tinothy did not have
educational needs and could not benefit from education. Her
only contact with Tinothy had been during an eval uati on when
he was two nonths old. Wile she testified that Tinothy was
profoundly nentally retarded and that an X-ray study of his
brain showed he had virtually no cortex present, she also
stated that such a study alone could not predict how nmuch
functioning was going to devel op. On January 3, 1985, the
district court denied Tinothy's notion for a prelimnary
I njunction, and on January 8, stated it would abstain on the
damage claim pending exhaustion of the state admnistrative

procedur es.

On Decenber 7, 1984, the State Comm ssioner of Education
had ordered a diagnostic prescriptive program for Tinothy:
that he receive three hours of tutoring per week and that an
evaluation be nade concerning his capacity to benefit.
Tinot hy' s attorney, not the school district, nmade t he necessary

arrangenents, and Tinothy entered the school district's ABLE?

2 The record does not state whether ABLE is an acronymor the
full nane.



program in My, 1985. The ABLE reports on Tinothy indicate
that he is handicapped, has educational needs, and would
benefit from an educational program An Eval uation Sunmmary
prepared on August 2, 1985 by Susan Keefe, a teacher who worked
wth Tinmothy in the ABLE program concluded that he
denonstrated abilities in visual developnent (could see
shadows), auditory devel opnent (recognizes famliar voi ces,
responds with smles, extension of |inbs, and turns head),
tactile developnent (responds to stinulation), cognition
communi cation, |anguage (uses different facial expressions to
show enoti ons, and soci al devel opnent (resists changes in his
| mredi ate environnent). Keefe noted that Tinothy had nade
particular progress in learning to nove his head towards a
person speaking his nane and in learning to activate a swtch.
Subsequently, Tinothy was allowed to attend the ABLE program
intermttently: from Cctober 29, 1985 to Novenber 18, 1985,
from Decenber 2 to Decenber 22, 1985, and from May 8, 1986
through June 3, 1986. Keefe reiterated her previous
recommendati on of a |long-termuninterrupted program

In Septenber, 1986, Tinothy again requested a special
education program In Cctober, 1986, the school district
continued to refuse to provide him with such a program
claimng it still needed nore information. Various eval uations
were done at the behest of the school district. On Decenber

30, 1985, Dr. Cecilia Pinto-Lord, a neurologist, had given
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Tinothy a negative prognosis for |earning, but did indicate he
had sone awar eness of his environnent; on Cctober 10, 1986, O .
Pinto-Lord stated that acquisition of newskills by Tinothy was
very unlikely. On May 19, 1986, Mary-Margaret Wndsor, an
occupational therapist, conducted an occupational therapy
eval uation and concl uded that Ti nothy m ght respond to an oral -
nmot or  program and that wthout consistent nanagenent
strategies there was great potential for increased deformties
and contractures (a condition of fixed high resistance to
passive stretch of a nuscle). A psychol ogi cal eval uation
conducted by Dr. John Morse, a psychol ogi st, on June 23, 1986,
concluded that Tinothy denonstrates behavioral awareness of
strangers, recognizes famliar voices, positively responds to
handling by a famliar person, recognizes famliar sounds, and
denonstrates a selective response to sound. He recomended
physi cal and occupational therapy, and cognitive programm ng
efforts to continue in the areas of consistently responding to
sound, anticipating feeding, and operating an el ectroni c device
to operate a sound source. And on January 9, 1987, Ruth Keans,
a physi cal therapist at the Child Devel opnent Center, performnmed
a physical therapy evaluation and concluded that she did not
see any voluntary novenents, but that Tinothy did respond to

his nother's voice. She recommended physi cal therapy.

The school district, onJanuary 12, 1987, arranged anot her

di agnosti c pl acenent at the Rochester Child Devel opnent Center.
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A report of March 13, 1987 by Dr. Schofield, an expert in
speci al education for the severely handi capped, indicated that
Ti not hy was aware of his environnent, could |ocate to different
sounds nmade by a busy box, and that he attenpted to reach for
the box hinself. He recommended the establishnent of specific
teaching/learning strategies for Tinothy. On June 23, 1987,
Rose Bradder, Program Coordinator at the Center, also
recommended that Tinothy continue to receive educational
services. Experts in the field of special education retained
on behal f of Tinothy all concluded that he responded to certain
stimuli and was capable of learning. For exanple, Dr. Robert
Kugel , a physician specializing in devel opnental disabilities,
found that Tinothy responded to |light, famliar voices, touch,
taste, snell, pain, and tenperature, that he made pur posef ul
novenents with his head, and that he showed evidence of
retai ni ng sone hi gher cortical functioning which indicated that
he could learn in certain areas.

On May 20, 1987, the district court found that Ti nothy had
not exhausted his state admnistrative renedi es before the New
Hanpshire Departnment of Education, and precluded pretrial
di scovery until this had been done. On Septenber 15, 1987, the
hearing -officer in the admnistrative hearings ruled that
Tinmothy's capacity to benefit was not a legally permssible
standard for determning his eligibility to receive a public

education, and that the Rochester School D strict nust provide
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him with an education. The Rochester School District, on
Novenber 12, 1987, appealed this decisionto the United States
Dstrict Court by filing a counterclaim and on March 29, 1988,
noved for summary judgnent. Tinothy filed a cross notion for
summary | udgnent.

Hearings were held on June 16 and 27, 1988, pursuant to
Fed. R Gv. P. 65(a)(2), relating "solely to the issue of
whether or not Tinmothy W qualifie[d] as an educationally
handi capped i ndi vi dual . " In addition to the large record
containing the reports described above, additional testinony
was obtained fromvarious experts. Tinothy's experts, Kathy
Schwani nger, consultant to United Cerebral Palsy, and Rose
Bradder, Program Coordinator at the Child Devel opnent Center,
testified that Ti nothy woul d benefit froma special educati onal
program including physical and occupational therapy, wth
enphasis on functional skills. The school district presented
Carrie Foss, Executive Drector of the Child Devel opnent
Center, who disagreed with her own staff and testified that
Tinothy had shown no progress. The district court relied
heavily on another school district witness, Dr. Patricia
Andrews, a developnental pediatrician, who testified that
Tinmothy -probably does not have the «capacity to learn
educational skills and activities. She also testified: that
she was not an expert in the education of handi capped chil dren;

that her only contact with Tinothy was when he was two nonths
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old; that he maght have the capacity to respond to his
envi ronnment and change i n sone ways; that the X-ray bubbl e test
performed on Tinothy in 1976, which she was using as a basis
for concluding that Tinothy had virtually no brain cortex and
therefore no capacity to |l earn, was not the nost sophisticated
and accurate technology currently available; and that even a
CAT scan could not predict Tinothy's ability to |earn.

@ July 15, 1988, the district court rendered its opinion
entitled "Order on Mdtion for Judgnent on the Pleadings or in
the Alternative, Summary Judgnent." The record shows that the
court had before it all the materials and reports submtted in
the course of the admnistrative hearings, and the testinony
fromthe two-day hearing. The court made rulings of |aw and
findings of fact. It first ruled that "under EAHCA [the
Education for Al Handicapped Children Act], an initial
determ nation as to the child s ability to benefit fromspeci al
education, nust be made in order for a handicapped child to
qualify for education under the Act." After noting that the
New Hanpshire statute (RSA 186-C was intended to i npl enent the
EAHCA, the court held: "Under New Hanpshire law, an initial
deci si on nust be nade concerning the ability of a handi capped
child to benefit from special education before an entitl enent
to the education can exist." The court then reviewed the
materials, reports and testinony and found that "Tinothy W is

not capable of benefitting from special education . . . . As
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a result, the defendant [school district] is not obligated to
provi de special education under either EAHCA [the federal
statute] or RSA 186-C [the New Hanpshire statute]." Tinothy
W has appealed this order. Nei ther party objected to the
procedure followed by the court.

The primary issue is whether the district court erred in
its rulings of |aw Since we find that it did, we do not
review its findings of fact.

1. THE LANGUAGE OF THE ACT

A The Plain Meaning of the Act Mandates a Public Education
for All Handi capped Children

The Education for Al Handi capped Children Act,
[hereinafter the Act], 20 U . S.C. 88 1400 et seqg., was enacted
in 1975 to ensure that handicapped children receive an
education which is appropriate to their unique needs. In
assessing the plain neaning of the Act, we first ook to its
title: The Education for Al Handicapped Children Act.
(Enmphasi s added). The Congressional Findings section of the
Act states that there were eight mllion handi capped chil dren,
that nore than half of them did not receive appropriate
educational services, and that one mllion were excluded
entirely from the public school system 20 U S C 8
1400(b) (1), (3), and (4). G ven these grim statistics,
Congress concluded that "State and | ocal educational agencies

have a responsibility to provide education for all handi capped
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children . . . . " 20 US C 8 1400(b)(8) (enphasis added).
Indirectly addressing the educability of handi capped chil dren,
Congress found that "devel opnents in the training of teachers
and i n diagnostic and instructional procedures and net hods have
advanced to the point that, given appropriate funding, State
and | ocal educational agencies can and will provide effective

special education and related services to neet the needs of

handi capped children." 20 U S. C § 1400(b)(7) (enphasis
added) . The Act's stated purpose was "to assure that all
handi capped children have available to them . . . a free

appropri ate public educati on whi ch enphasi zes speci al educati on
and rel at ed servi ces designed to neet their uni que needs,

[and] to assist states and localities to provide for the
education of all handicapped children . . . " 20 U S C 8§
1400(c) (enphasis added).

The Act's mandatory provisions require that for a state
to qualify for financial assistance, it nmust have "in effect
a policy that assures all handicapped children the right to a
free appropriate education.” 20 U S C 8§ 1412(1) (enphasis
added). The state nust "set forth in detail the policies and
procedures which the State will undertake . . . to assure that
—there is established a goal of providing full educational
opportunity to all handi capped children . . . , [and that] a
free appropriate public education will be available for all

handi capped children between the ages of three and eighteen
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not | ater than Septenber 1, 1978, and for all handi capped
children between the ages of three and twenty-one . . . not
| ater than Septenber 1, 1980 . . . ." 20 U S.C § 1412(2)(A
and (B) (enphasis added) . The state nust al so assure that "all
children residing in the State who are handi capped, regardl ess
of the severity of their handicap, and who are in need of
speci al education and rel ated services are identified, |ocated,
and evaluated . . . ." 20 U S C 8§ 1412(2)(O (enphasis
added). See also 20 U.S.C. 8§ 1414(a)(1)(A). The Act further
requires a state to:
establish[] priorities for providing a
free appropriate public education to all
handi capped children, . . . first wth
respect to handi capped children who are
not receiving an education, and second

with respect to handicapped children,
within each disability. with the nost

severe handicaps who are receiving an
| nadequat e educati on :

20 U.S.C. 8 1412(3) (enphasis added). See aso 20 U. S.C. §
1414(a) (1) (c). Thus, not only are severely handi capped
children not excluded from the Act, but the nost severely
handi capped are actually given priority under the Act.

In addition, the duties of the Secretary are listed as
including the evaluation of "the effectiveness of State
efforts to. assure the free appropriate public education of all
handi capped children® and transmtting "a report on the
progress being nade toward the provision of free appropriate

public education to all handi capped children.” 20 US.C 8§
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1418(a) and (c) (enphasis added). In its discussion of
reall ocation of funds, the Act states that "whenever a State
educati onal agency determnes that a |ocal educational agency
I s adequately providing a free appropriate public education to
all handi capped children . . . [it] may reallocate funds
." 20 U.S. C. § 1414(e)(enphasi s added).

The | anguage of the Act could not be nore unequivocal.
The statute is perneated with the words "all handi capped
children" whenever it refers to the target popul ation. It
never speaks of any exceptions for severely handicapped
children. Indeed, as indicated supra, the Act gives priority
to the nost severely handi capped. Nor is there any |anguage
what soever which requires as a prerequisite to being covered
by the Act, that a handi capped child nust denonstrate that he
or she will "benefit" fromthe educational program Rather,
the Act speaks of the state's responsibility to design a
speci al education and related services programthat wll neet
t he uni que "needs" of all handi capped children. The |anguage
of the Act in its entirety makes clear that a "zero-reject"
policy is at the core of the Act, and that no child,
regardl ess of the severity of his or her handicap, is to ever
again be subjected to the deplorable state of affairs which
existed at the tinme of the Act's passage, in which mllions of
handi capped chil dren recei ved inadequate education or none at

al | . In sunmmary, the Act nmandates an appropriate public
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education for all handicapped children, regardless of the
| evel of achievenent that such children m ght attain.

B. Tinothy W : A Handicapped Child Entitled to An Appro-
priate Education

Gven that the Act's |language nmandates that all
handi capped children are entitled to a free appropriate
education, we nust next inquire if Tinothy W is a handi capped
child, and if he is, what constitutes an appropriate education
to meet his uni qgue needs.

(1) handi capped chil dren:

The inplenenting regul ati ons defi ne handi capped chil dren
as "being nentally retarded, hard of hearing, deaf, speech
| mpai r ed, visually  handi capped, seriously enotionally
di sturbed, orthopedically inpaired, other health inpaired,
deaf -blind, multi-handi capped, or as having specific |earning
disabilities, who because of those inpairnments need specia
education and rel ated services." 34 CF.R § 300.5. See also
20 U S.C § 1401(1). “"Mentally retarded" is described as
"significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior and
mani fested during the devel opnmental period, which adversely
affects a child s educational perfornance.” 34 CFR 8§

300.5(b)(4).% "Milti-handi capped" is defined as "conconitant

3 It is noteworthy that the regul ati ons nmake no distinctions
anong the four recogni zed degrees of nental retardation: mld,
noderate, severe, and profound. See Anerican Psychiatric
Association, Dagnostic and Statistic Munual of Mnta
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inpairnents (such as nentally retarded - blind, nentally
retarded - orthopedically inpaired, etc.), the conbination of
whi ch causes such severe educational problens that they cannot
be accommodated in special education prograns solely for one
of the inpairnents." 34 CFR § 300.5(b)(5). "Ort hope-
dically inpaired" neans "a severe orthopedic inpairment which
adversely affects a child s educational performance” and
"includes inpairnents caused by congenital anonaly,
disease, . . . [and] fromother causes (e.g. cerebral palsy,
) 34 CFR § 300.5(b)(6). "Specific |earning
disability" includes such conditions as "perceptual handi caps,
brain injury, mnimal brain disfunction." 34 CFR 8
300.5(b)(9).

There is no question that Tinothy W fits within the
Act's definition of a handicapped child: he is multiply
handi capped and profoundly nentally retarded. He has been
descri bed as suffering fromsevere spasticity, cerebral palsy,
brai n danage, joint contractures, cortical blindness, is not

anbul atory, and is quadri pl egi c.

D sorders 39-40 (3d ed. rev. 1987) (children wth profound
mental retardation, having 1 Qs bel ow 20 and di spl ayi ng m ni nal
capacity for sensorinotor functioning, may inprove their notor
devel opnent, sel f-care, and communicationskills if appropriate
training i s provided).
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(2) appropriate public education:

The Act and the inplenenting regulations define a "free
appropriate public education” to nmean "special education and
rel ated services which are provided at public expense
[and] are provided in conformty wth an individualized
education program" 34 CF. R 8§ 300.4; 20 U.S.C. 8§ 1401(18).

(a) "Special education" nmeans ‘"specially designed
Instruction, at no cost to the parent, to neet the unique
needs of a handi capped child, including classroominstruction,
instruction in physical education, honme instruction, and
instruction in hospitals and institutions." 34 CFR 8
300.14(a)(1); 20U. S. C. §8 1401(a)(16) (enphasis added). It is
of significance that the Act explicitly provides for education
of children who are so severely handicapped as to require
hospitalization or institutionalization. Timothy W's

handi caps do not require such extrene neasures, as he can be

educated at hone. The Act goes on to define "physical
education" as the "developnent of: physi cal and notor
fitness; fundanmental notor skills and patterns . . . [and]

I ncl udes speci al physi cal educat i on, adapted physi cal
educati on, novenent education, and notor devel opnent." 34
CFR 8 300.14(b)(2). Thus, the Act's concept of special
education is broad, enconpassing not only traditiona

cognitive skills, but basic functional skills as well.
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(b) "Related services" nmeans "transportation and such
devel opnental, corrective, and other supportive services as
are required to assist a handicapped child to benefit from
speci al educati on, and includes speech pathology and

audi ol ogy, psychol ogical services, physical and occupationa

t herapy, recreation . . . ." 34 C.F.R 8§ 300.13(a). 20
US C 8§ 1401(a)(17). "Physi cal therapy" neans "services
provided by a qualified physical therapist."” 34 CF.R 8
300. 13(7). "QOccupational therapy" includes "inproving,

devel oping or restoring functions inpaired or |ost through
illness, injury, or deprivation; inproving ability to perform
tasks for independent functioning . . . ." 34 CF.R 8
300. 13(5). Furthernore, the "coment" to these inplenenting
regul ations notes that "the list of related services is not
exhaustive and may include other devel opnmental, corrective, or
supportive services . . . if they are required to assist a
handi capped child to benefit from special education.”

(c) An "individualized education program' is a witten
pl an devel oped by the |ocal educational agency in conjunction
with the parents and teacher, which provides "specially
designed instruction to neet the unique needs" of the
handi capped child. 20 U S.C. 8 1401(19). Such a programis
to be periodically reviewed, and if appropriate, revisits*. 20

U.S.C. § 1412(4) and 1414(a)(5).
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The record shows that Tinothy W is a severely
handi capped and profoundly retarded child in need of special
education and rel ated services. Mch of the expert testinony
was to the effect that he is aware of his surrounding
environnment, nakes or attenpts to nake purposeful novenents,
responds to tactile stimulation, responds to his nother's
voice and touch, recognizes famliar voices, responds to
noi ses, and parts his lips when spoon fed. The record
contains testinony that Tinothy W's needs include sensory
stimulation, physi cal t her apy, I nproved head control,
soci al i zation, consistency in responding to sound sources, and
partial participation in eating. The educational consultants
who drafted Tinothy's individualized education program
recommended that Tinothy's special education program should
i ncl ude goals and objectives in the areas of notor control,
communi cation, socialization, daily Iliving skills, and
recreation. The special education and related services that
have been recommended to neet Tinmothy W's needs fit well

within the statutory and regulatory definitions of the Act.

He conclude that the Act's |anguage dictates the hol ding
that Tinmothy W is a handicapped child who is in need of
special . education and related services because of his
handi caps. He nust, therefore, according to the Act, be
provided with such an educational program There is nothing

in the Act's language which even renotely supports the
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district court's conclusion that "under [the Act], an initia
determnation as to a child' s ability to benefit from speci al
education, nust be nmade in order for a handi capped child to
qualify for education under the Act." The |anguage of the Act
Is directly to the contrary: a school district has a duty to
provi de an educational program for every handi capped child in
the district, regardless of the severity of the handi cap.
[11. LEQ SLATIVE H STORY

An examnation of the legislative history reveals that
Congress intended the Act to provide a public education for
all handi capped children, wthout exception; that the nost
severely handicapped were in fact to be given priority
attention; and that an educational benefit was neither
guaranteed nor required as a prerequisite for a child to
recei ve such education. These factors were central, and were
repeated over and over again, in the nore than three years of
congressional hearings and debates, which culmnated in
passage of the 1975 Act.
A.  Education For Al Handi capped Chil dren

The Act was a response to tonmes of testinony and evi dence
that handi capped children were being systematically excluded
fromeducation outright, or were receiving grossly inadequate
education. The Ofice of Education provided Congress wth a
report docunenting that there were eight mllion handi capped

children, and that nore than four mllion of them were not
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receiving an appropriate education, including alnost two
mllion who were receiving no education at all. See S. Rep.
No. 168, 94th Cong., 1st Sess. 8 (1975), reprinted in 1975
U S. Code Cong. & Adm n. News, 1425, 1432 [hereinafter Senate
Report]; HR Rep. No. 332, 94th Cong., 1st Sess. |l (1975)
[ hereinafter House Report]; <codified at 20 U S C 8
1400(b) (I)-(4). There were innunerabl e individuals, including
parents, teachers, and other professionals, who gave testinony
at the congressional hearings confirmng the exclusion of
handi capped children from educational services. See, e.g.,
Education for all Handi capped Children. 1973-74: Hearings on
56 Before the Subcomm on the Handi capped of the Senate Cona.
on Labor and Public Wl fare. 93d Cong., 1st Sess. (1973-74)
[ herei nafter Senate Heari ngs].

The record is replete with statenents by | egislators that
the Act was in response to this deplorable state of affairs:
Exclusion from school. institutional-

I zation, the lack of appropriate services

to provide attention to the individual

child's need — indeed, the denial of

equal rights by a society which proclains

| iberty and justice for all of its people

— are echoes which the subcommttee has

found throughout all of its hearings
Senate Hearings at 1155-56 (enphasis added) (remarks of Sen.
WIllians, Commttee Chairman, principal author of bill).

For many years handi capped children have

been placed in institutions, or segregated

in schools and classes, or left to sit at
honme, where they have not received the
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educational opportunity which is their
right under the |aw

Senate Hearings at 1153 (enphasis added) (remarks of Sen.
Mondal e, Subcomm ttee nenber).

What we are after in this legislation is
to rewite one of the saddest chapters in
Anerican education, a chapter in which we
were silent while young children were shut
away and condemmed to a |ife w thout hope.
This legislation offers them hope, hope
t hat whatever their handi cap, they wll be
given the chance to develop their
abilities as individuals and to reach out
wth their peers for their own personal
goal s and dreans.

Senate Hearings at 341 (enphasis added) (remarks of Sen.

Kennedy, co-sponsor of bill).

Moreover, the legislative history i s unanbi guous that the
primary purpose of the Act was to renedy the then current
state of affairs, and provide a public education for all

handi capped chil dren. As the Commttee Chairman, Senator
WIllians stated:

W nust recognize our responsibility to
provi de education for all children which
neets their unique needs. The denial of
the right to education and to equal
opportunity wthin this Nation for
handi capped children — whether it be
outright exclusion from school, t he
failure to provide an education which
neets the needs of a single handi capped
child, or the refusal to recognize the
handi capped child's right to grow —is a
travesty of justice and a denial of equal
protection of the | aw.

120 Cong. Rec. S15271 (1974).



Most states have legal provisions which
aut hori ze school authorities to exclude
certai n [ handi capped] children frompublic
school. . . . [This] act establishes a
target date of 1976 tfor bringing all of
the Nation's handicapped children into
adequat e prograns.

Senate Hearings at 342 (enphasis added) (remarks of Sen.
Brooke, co-sponsor of bill).

Recent court decisions . . . have nmade it
clearer than ever that we have not only a
noral but also a legal obligation to
provide the opportunity for every
handi capped citizen to insure his or her
hi ghest  educati onal potenti al . An
| nportant provision of the bill before us
today would require that every State have
in effect a policy stating the right of

all  handicapped <children to a "free
appropriate public education" . . . . The
bi Il would also require that each

handi capped child be treated as an
individual wth unique strengths and
weaknesses, and not as a nenber of a
category of children all presuned to have
t he sane needs.
Senate Hearings at 1153-54 (enphasis added) (remarks of Sen.
Mondal e, Subcomm ttee nenber) .* The Senate Commttee

recogni zed "the need for a final date in |legislation by which

4 See also, e.g.. statenents during the floor debate on the

House Bill: Rep. Cornell (co-sponsor of bill): "the purpose
of this bill is .. . to assure that all handi capped chil dren
have avail abl e to themspeci al educational and rel ated services
designed to neet their unique needs . . . [and] to assist

States and localities to provide for the education of all
handi capped chi l dren," 121 Cong. Rec. H25538 (1975); Rep. Quie
(ranking mnority nmenber of subcommttee): "we provide inthis
| egislation that if you [the States] are going to receive funds
by 1978 you have to provide education for all of those who are
hggdhgapped wthin the State,” id. at H25535. (Enphasi s
added) .
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tine all handicapped children are to be provided a free
appropriate public education,” and that "the failure to
provide a right to education to handi capped chil dren cannot be
allowed to continue." Senate Report at 7, 9 (1975). Senator

WIllianms, the principal author of the statute, described the

Conf erence Report:

This nmeasure fulfills the promse of the
Constitution that there shall be equality
of education for all people and that
handi capped children no longer wll be
left out. . . . The conference report
establishes as a matter of law .

provi sions which will assure the right to
education for all handi capped children in

the United States. It establishes a
process by which the goal of educating all
handi capped can and will be established.

. [Z)t require[s] an individualized
educat i on program tailored to the unique
needs of each handicapped child. .

[It] protects agai nst handi capped chi | dr en
bei ng excluded from school by requiring
that all such children aged 3 to 18 be
served . ... [It] establishes the State
educational agency as solely responsible
for the provision of free appropriate
education to all handi capped children in

the State . . . [TIhe tinetable and
priorities assure that the goals of this
act will be nmet for each and every

handi capped child within a State.
121 Cong. Rec. S37413-14 (1975) (enphasis added).®

5 Qher floor statenents from co-sponsors and conference
commttee nenbers reiterated the sanme point. For exanple, Sen.

Schwei ker commented: "The purpose of the pending neasure is
to ensure that all handi capped children have avail able to them
a free appropriate public education,"” 121 Cong. Rec. S37417

(1975) ; Sen. Biden: “"there nust be an assurance of an
effective policy which guarantees the right of all handi capped
children to a free, appropriate public education," id. at
S37418;  Sen. Cranst on: "to assure equal educational
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B. Priority For The Mbst Severely Handi capped

Not only did Congress intend that all handi capped
children be educated, it expressly indicated its intent that
t he nost severely handi capped be given priority. This resolve
was reiterated over and over again in the floor debates and

congressional reports, as well as in the final |egislation.

The principal author, Senator WIllians, stated that the
bill "assures that handi capped children in the greatest need
wll be given priority by requiring that services be provided
first to those children not receiving an education; and

second, to those children with the nbst severe handi caps

opportunities for all children of this country, regardless of
thelr physi cal or nental abilities." id. at S37418; Sen. Beal
"establishing education as a right for aII chil dren regardless
of any handlcap they may experience," id. at S37419; Rep.
Bradenas: "this neasure is necessary ... if we areto insure
that all children in the United States receive the free
education to which they are entitled," 121 Cong. Rec. H37024
(1975); Rep. Perkins: "the congressional goal of insuring a
full educational opportunity for all handi capped children, 1d.
at H37025; Rep. Cude: “all children regardless of any
exceptional conditions have a constitutional right to publicly
supported education," id. at H37027; Rep. Ford: "school
systens -. . . nust agree to provide a free, public education
to all handi capped children,"” id. at H37028; Rep. Conte: "this
legislation . . . wll prove to be the long awaited step
towards a national programto 'insure' quality education to all
handi capped Aneri cans who nunber inthe mllions . . and puts
education for the handicapped in its proper perspective —an
‘essential’ suppl ementary program due each and every
handi capped Anerican,"” id. at H37029. (Enmphasis added).
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receiving an inadequate education.” 121 Cong. Rec. S37413
(1975) (enphasis added).®
The Senate Commttee's report stated:

[T]he Commttee has provided that States

shal| provide second priority . . . to
handi capped children with the nost severe
handicaps . ... It is the intent of the

Commttee that States followthis priority
by providing services to handi capped
children who, wthin each disability
group, (including the nmulti-handi capped as
a disability group) have the nost severe
handi caps. Priority nust be given to
mul ti - handi capped children who are the
nost severely disabled

Senate Report at 22 (1975). See also id. at 18, 46. The
House report also included such priorities: "I n conformance
with the overall goal of ending exclusion . . . [the bil

gives] first priority to children 'unserved [and] second

priority to severely handi capped children." House Report at

12 (1975).

6 See also, e.d., remarks of Sen. Javits (conference commttee

menber): “[the bill] sets forth a priority for the use of
Federal funds for the education of handi capped children . . .
the first priority istochildren ‘'unserved," . . the second

priority to children inadequately served wth a priority on the
nost severely handi capped children,” 121 Cong. Rec. S37417
(1975); Sen. Biden (co-sponsor of bill): "[the bill] gives
first priority to 'unserved handi capped children and then to
chi | dren who have been i nadequatel y served even t hough they are
severely handicapped,” id. at 37418; Rep. Bradenas: "t he
noneys received . . . nust be spent first on providing a public
education for handi capped children not now bei ng served, and
second, on nore adequately serving those children who are
severel y handi capped," 121 Cong. Rec. H37027 (1975).
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This priority reflected congressional acceptance of the
thesis that early educational intervention was very inportant
for severely handi capped children. See, e.g., 121 Cong. Rec.
S19493 (1975) (remarks of Sen. WlIllians) ("The Bureau of
Educati on for the handi capped has docunented that, especially
with respect to children who are nost severely handi capped —
that is, persons who are deaf, blind, deaf-blind, severely or
profoundly nentally retarded, severely physically handi capped
—the earlier educational services are provided the greater
the results.").

If the order of the district court denying Tinothy W the
benefits of the Act were to be inplenented, he would be
classified by the Act as in even greater need for receiving
educational services than a severely multi-handi capped child
recei ving i nadequate education. He would be in the highest
priority —as a child who was not receiving any education at
all.

C Quarantees of Educational Benefit Are Not A Requirenent
For Child Eligibility

In nmandating a public education for all handicapped .
children, Congress explicitly faced the issue of the
possibility of the non-educability of the nost severely
handi capped. The Senate Report stated, "The Commttee
recognizes that in many instances the process of providing

speci al education and rel ated servi ces to handi capped chil dren
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IS not guaranteed to produce any particul ar outcone." Senate
Report at 11 (1975), (enphasis added). The report conti nued:
"The Commttee has deleted the I|anguage of the bill as
I ntroduced which required objective criteria and evaluation
procedures by which to assure that the short term
instructional goals were net." Id. at 12. See al so Hendrick
Hudson Bd. of Education v. Rowley, 458 U.S. 176, 192 (1982)
(quoting the Senate Report as support for its conclusion that
the Act ensures handicapped children access to a public
education, but does not guarantee any particular level of
achi evenent fromthat education).

Thus, the district court's major holding, that proof of
an educational benefit is a prerequisite before a handi capped
child is entitled to a public education, is specifically
belied, not only by the statutory I|anguage, but by the
| egislative history as well. He have not found in the Act's
volum nous |egislative history, nor has the school district
directed our attention to, a single affirmative avernent to
support a benefit/eligibility requirenent. But there is
explicit evidence of a contrary congressional intent, that no
guarantee of any particular educational outcone is required
for a child to be eligible for public education.

W sumup. In the nore than three years of |egislative
history | eadi ng to passage of the 1975 Act, covering House and

Senate fl oor debat es, hearings, and Congressional reports, the
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Congressional intention is unequivocal: Public education is
to be provided to all handi capped children, wunconditionally
and w t hout exception. It enconpasses a universal right, and
I's not predicated upon any type of guarantees that the child
wll benefit fromthe special education and services before he
or she is considered eligible to receive such education.
Congress explicitly recognized the particular plight and
special needs of the severely handi capped, and rather than
excluding them from the Act's coverage, gave them priority
status. The district court's holding is directly contradicted
by the Act's legislative history, as well as the statutory
| anguage.
D. Subsequent Anmendnents to the Act

In the 14 years since passage of the Act, it has been
anended four tines.’” Congress thus has had anpl e opportunity
to clarify any language originally used, or to make any
nodi fications that it chose. Congress has not only repeatedly
reaffirmed the original intent of the Act, to educate all
handi capped children regardless of the severity of their
handi cap, and to give priority attention to the nost severely
handi capped, it has in fact expanded the provisions covering

the nost severely handi capped children. Mst significantly,

7 Pub. L. 95-561, 92 Stat. 2364 (1978): Pub. L. 98-199, 97
Stat. 1357 (1983); Pub. L. 99-372, 100 Stat. 796 (1986): and
Pub. L. 99-457, 100 Stat. 1145 (1986).
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Congress has never intimated that a benefit/eligibility
requi renent was to be instituted.

1977:

In 1977, an anendnent was proposed to extend the
discretionary prograns of the 1975 Act, dealing with research
for educating the handicapped. Congress reiterated that the
goal of the bill was "to assist states to provide each
handi capped child wth his rightful opportunity to an
education.” Report of M. Perkins to Acconpany HR 6692.
95th Cong., 1st Sess. 5 (1977). The report stressed the need
for continual research to inprove and develop the
met hodol ogi es for teachi ng handi capped chil dren:

The purpose of this provision is to
| nprove the educational opportunities for
handi capped children through support of
applied research and related activities.
The activities conducted under t he
research program provide information on
resources essential to the devel opnent of

full educational opportunities for every
handi capped chil d.

Id. at 10 (enphasis added). The particular problens of
educating the severely handicapped were acknow edged and
addr essed: "The objectives of this program include the
denonstration of effective educational and training prograns,
the long term benefits of providing services to severely
handi capped children, and building the capacity of state and
| ocal governnents to provide quality specialized services

t hrough replication and adaptati on of denonstrated practices.”
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Education of Handi capped Anrendnents of 1977, Report to
Acconpany S. 725. S. Rep. No. 124, 95th Cong., 1st Sess. 4
(1977) . Congress clearly understood that educational
t echni ques and approaches for the severely handi capped were in
a continual state of growh and readjustnent, and that
capitalizing on these refinenents was I nt egr al for
acconpl i shing the Act's nandat e:

The activities conducted under the

research program provide the information

and resources essential to the devel opnment

of full educational opportunities for

every handi capped child. . .. The

research activities contribute signifi-

cantly to the total mssion of educating
al | handi capped chil dren.

ld. at 9 (enphasis added).

Thus, we see that in this anendnent, Congress reiterated
the thesis present inthe original Act, that it is the state's
responsibility to experinent, refine, and inprove upon the
educational services it provides to handi capped children, and
not, as the school district would have it, to exclude
handi capped children if there is no proof that they can
benefit fromthe existing programthat a state m ght offer at
a particular tine. Congress clearly saw education for the
handi capped as a dynam c process, in which new nethodol ogi es
woul d be continually perfected, tried, and either adopted or
di scarded, so that the state's educational response to each

handi capped child's particul ar needs coul d be better net.
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1983:
In the hearings for the 1983 anendnents, Congress
| i kewi se reaffirned the original intent of the 1975 Act:
Wth the passage of [the Act], Congress
granted to all handicapped children the
“right" to a free appropriate public
educat i on. Prior to the devel opnent of
this legislation . . . sone [handicapped
children] were receiving no educational
services at all. [The Act] is the vehicle
through which the federal gover nnent
maintains a partnership with the states
and localities to end the educational
negl ect of handi capped chil dren.
Oversi ght Hearings on Proposed Changes in Regulations for the
Education for Al Handi capped Children Act: Hearings Before
t he Subcomnm on Sel ect Education of the Comm on Education and
Labor. House of Representatives. 97th Cong., 2d Sess. 8
(1982).
The bill anmended the term "special education" to clarify
t hat services provided should be designed "to neet the unique
‘educational ' needs of the handi capped child," and stated that
“"it is the intent of the Conmttee that the term 'unique
educational needs' be broadly construed to include the
handi capped child's academc, social, health, enotional,
conmmuni cati ve, physical, and vocational needs." H R Rep. No.
410, 98th Cong., 1st Sess. 19 (1983), reprinted in 1983 U. S.
Code & Adm n. News 2088, 2106.
The 1983 anendnents, which extended and strengthened

prograns authorized under the 1975 Act, directly addressed the
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education of severely handicapped children. The Dbil

reaffirmed section 624 (dealing with research, innovation,
training, and dissemnation activities in connection wth
centers and services for the handi capped) as "a key conponent”
of the Act, and stated: “"[1]n recognition of the role of
section 624 as the principal vehicle since 1978 for funding
projects which serve handi capped children with the nost severe

disabilities (such as the nultiple handi capped). the Commttee

bi |l reinforces this focus by establishing a specific
aut hori zation of appropriation for [this subsection]."” 1d. at
28 (enphasis added) . The bill also specifically expanded
services for deaf blind children. 1d. at 25-26. As the

Senate Committee's report on the anmendnents stated:

This program is designed to assist state
and | ocal educati onal agenci es in
inmproving education and training to
severely handi capped children and yout h,
many of whom require conplex, varied and
of ten times expensi ve educat i onal
servi ces. In general, this group of
children includes those who are classified
as seriously enotionally di st ur bed,
autistic, profoundly and severely nentally
retarded. and t hose with mul tiple
handi capping conditions. Since 1978,
projects have been targeted to specific
areas of national need concerning the
education of the severely handicapped
i ndi vi dual s.

Education of the Handi capped Act Anendnents of 1983: Report
of M. Hatch to Acconpany S. 1341. Comm on Labor and Human
Resources. S. Rep. No. 191, 98th Cong., 1st Sess. 7 (1983).
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So once again, Congress reaffirned its conmtnent to
provide a public education for children like Tinothy W

1986:

I n the nost recent anmendnents, Congress again reconfirned
its commtnent to the original Act, and also provided for an
extension of the age groups covered, mandating that all
preschool handi capped children aged three to five be entitled
to public education, and establishing a new federal education
program for handi capped babies from birth through age two.
The Senate Commttee report stated that "the Commttee has
provi ded the inpetus for universal access to services for all
handi capped children beginning at birth." S, Rep. No. 315,
99th Cong., 2d Sess. 3, 5 (1986). See also Rep. No. 860,
99th Cong. 2d Sess., reprinted in 1986 U S. Code Cong. &
Admin. News 2401. Sen. Stafford, co-sponsor of the
amendnent s, conment ed:

W are doing it because we have always
known that all Anericans have the right to
equal educational opportunities. |[|ndeed,

over the years court decisions have
directed our attention to the fact that

all handi capped individuals . . . [h]ave
the right to public education, regardless
of the degree of disability. . [ E] ven

t he nost severely handi capped chil'd can be
made | ess dependent through educati on.

132 Cong. Rec. S7038 (1986) (enphasis added).
These anendnents focused particularly on the needs of

deaf-blind and miltiply handicapped children, ext endi ng
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provi sions for specialized, intensive professional and allied
services, nethods and aids that are found to be nost
effective. 20 U S . C § 1422 The Senate Report stated:
“"[T]he majority of the deaf-blind population is severely and
multiply handicapped. . . . By retaining current law the
Commttee recognizes the continued need for the resources
serving deaf-blind children . . . . [ T] hese resources
should be nade available to certain severely, mltiply
handi capped children.” S. Rep. No. 315, 99th Cong., 2d Sess.
12-13 (1986) . Thus, the commtnent to educate the nost
severely handi capped was agai n reconfirned. As Rep. Mller
concluded in a comment directly pertinent to the actions of
t he school district in this case:
What we have seen over the 10 years of
this program is that this Jlaw has
dramatically increased the opportunities
for the handi capped to participate . :
Time and again we were told of cases wher e
people tried to deny that access to go
back to the days that gave theminpetus to
this legislation when children who were
handi capped were educated in basenents,

children were denied education
This | egislation has overcone that

problem . . . . But that is not to say
that all educational institutions have
accepted it readily and that they still do

not battle and seek the tine when perhaps
they can roll this back. So the extension
of this program is an inportant signal

132 Cong. Rec. H7905 (Septenber 22, 1986).
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In summary, the Congressional reaffirmation of its intent
to educate all handicapped children could not be any clearer.
It was unequivocal at the tinme of passage of the Act in 1975,
and it has been equally unequivocal during the intervening
years. The school district's attenpt in the instant case to
“roll back" the entire thrust of this l|egislation conpletely
ignores the overwhel mng congressional consensus on this

| ssue.

V. CASE LAW

A. Cases Relied on in the Act

In its deliberations over the Act, Congress relied
heavily on two |andmark cases, Pennsylvania Association for
Retarded Children v. Commonweal th of Pennsylvania (PARC), 343
F. Supp. 279 (E QO Pa. 1972) and MIIls v. Board of Education
of the District of Colunbia. 348 F. Supp. 866 (D.D.C. 1972),
which established the principle that exclusion from public
education of any handi capped child is unconstitutional. See
Senate Report at 6-7 (1975) ("[The Act] followed a series of
| andmark court cases establishing in law the right to
education for all handicapped children. . . . Since those
initial decisions in 1971 and 1972 and with simlar decisions
in 27 states, it is clear today that this 'right to education'
Is no longer in question."); see also House Report at 3-4
(1975) .

The court in PARC articulated the thesis that:
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[A 11 mental |y retarded persons are
capabl e of benefitting from a program of
education and training; that the greatest
nunber of retarded persons, given such
education and training, are capable of
achi evi ng sel f-sufficiency and t he
remaining few, wth such education and
training are capable of achieving sone
degree of self care :

PARC, 343 F. Supp. at 296 (enphasis added) . The Consent
Agreenent for the case, approved by the court, concluded that
"Pennsyl vania may not deny any nentally retarded child access
to a free public programof education and training." Id. at
307 (enphasis added). In MIlls, the court held that denying
handi capped children a public education was violative of the
constitutional guarantees of equal protection and due process.
MIlls, 348 F. Supp. at 875. It ordered that the D strict of
Col unbi a "shall provide to each child of school age a free and
sui tabl e publicly-supported educati on regardl ess of the degree
of the child s nental, physical or enotional disability or
inpairment."” |1d. at 878 (enphasis added).

B. Al Handi capped Children are Entitled to a Public
Educat i on

Subsequent to the enactnent of the Act, the courts have
continued to enbrace the principle that all handi capped
children are entitled to a public education, and have
consistently interpreted the Act as enbodying this principle.
In Kruelle v. New Castle County School District. 642 F. 2d 687
(3d Gr. 1981), the court declared that "[t]he Education Act
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enbodies a strong federal policy to provide an appropriate
education for every handi capped child,"” id. at 690, that there
was an "unequivocal congressional directive to provide an
appropriate education for all <children regardless of the
severity of the handicap, 20 U.S.C. § 1412(2) (Q ," id. at 695,
and that "[t]he language and the legislative history of the
Act sinply do not entertain the possibility that some children
may be untrainable.” Id. at 695 (enphasis added). In d adys
J. v. Pearland | ndependent School District. 520 F. Supp. 869,
879 (S.D. Tex. 1981), it was held that the school district
must provide a residential educational placenent for a
severely retarded, multiply handi capped, schizophrenic child
who had "extrenely guarded" prospects, because "[t] he | anguage
and legislative history of [the] Act sinply do not admt of
the possibility that sonme children may be beyond the reach of
our educational expertise." In Garritv v. @Gllen, 522 F.
Supp. 171, 215 (DNH 1981), aff'd, 697 F.2d 452 (1st Cr.
1983), a class action suit brought by residents of the Laconia
State School against the state, to ensure that profoundly
retarded and nultiply physically handi capped students receive
educational services under the Act, the district court stated:
"plaintiffs succeeded in proving at trial not only that
certain categories of individuals such as the profoundly
retarded have, as a group, been discrimnated against in the

past, but that certain assunptions about their inability to
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| earn and devel op are inaccurate . . . . [ And] al t hough at
one time [they] were cast aside as 'untrainable,' [many] have
through habilitation learned to care for thenselves . . . ."
The court concluded that "profoundly retarded residents nust
be af forded education and trai ning services to the sanme extent
as mldly retarded residents, even though the teachi ng nmet hods
mght be different." I d. at  217. In its Oder for
| npl enentation, the court stated "No nenber of the aforesaid,
subclass shall be denied special education and related
servi ces based on the severity of his/her handicap . . . ."
(enphasis added) . And in Battle v. Comonwealth of
Pennsyl vania. 629 F.2d 269 (3d Cr. 1980), cert. denied, 452
U S 968 (1981), rather than the court ruling that a severely
and profoundly handi capped child s seemngly insurnountable
handi caps should preclude him from a public education, the
court ordered the school to provide him an additional sunmmer
program because of the severity of his disability.

The district court's reliance on Matthews v. Canpbell. 3
EH.R 551:264 (E.D. Va. 1979), is msfounded. In ordering the
school district to provide a residential placenent for a
profoundly nentally retarded child, the Matthews' court
speculated as to what it mght do if the child proved
uneducabl e even in that setting, but comented that "[n]either
the | anguage of the Act nor the legislative history appears to

contenplate the possibility that certain children may sinply
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be untrainable.” Id. at 266. The district court's reliance
on Parks v. Pavkovic. 753 F.2d 1397 (7th Gr. 1985), is also
m spl aced. In Parks, the court speculated that in the
hypot hetical case of a child in a coma, the state m ght not
have to pay for the living expenses of such a child placed in

an institution since such a child would be uneducable and

therefore his living expenses would not be related to
educat i on. ld. at 1405. This dictumis irrelevant to the
I nstant case. Tinmothy W lives at honme, is seeking only
educati onal services, not institutional placenent, is not in

a coma, and does respond to stimuli and his environnent.
Moreover, the actual issue in the Parks case directly dealt
with the question of uneducability for severely handi capped
and retarded children (as opposed to a hypothetical child in
a coma):
Wth persons as severely retarded as
[plaintiff], the scope for education is
extrenely limted, but we do not
understand the state to be arguing that
[plaintiff] or the other nenbers of the
class are uneducable. Nor would such an

argunent be likely to succeed (see, e.qg.
Abrahanson v. Hershman. 701 F.2d at 228).

| d. at 1406 (enphasis added).
C.  Education is Broadly Defined

The courts have al so made it clear that education for the
severel y handi capped under the Act is to be broadly defined.

In Battle. 629 F.2d at 275, the court stated that under the
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Act, the concept of education is necessarily broad wth
respect to severely and profoundly handi capped chil dren, and
“Iw here basic self help and social skills such as toilet
training, dressing, feeding and communication are |acking,
formal education begins at that point." See also Polk wv.
Central Susquehanna Internediate Unit 16. 853 F.2d 171, 176,
183 (3d Gr. 1988) ("the physical therapy itself may formthe
core of a severely disabled child s special education," and
the fact that such a child "may never achieve the goals set in
a traditional classroom does not undermne the fact that his
brand of education (training in basic life skills) is an
essential part of [the Act's] nmandate."); DeLeon .
Susquehanna Comunity School District. 747 F.2d 149, 153 (3d
Cr. 1984) ("[t]he educational programof a handi capped child,
particularly a severely and profoundl y handi capped child .

Is very different from that of a non-handi capped child" and
"[t]he programmay consist largely of 'related services' such
as physical, occupational, or speech therapy"); Abrahanson v.
Hershman. 701 F.2d 223, 228 (1st Cr. 1983) ("CGongress
established a priority under the Act for the nobst severely
retarded children, 20 U S . C 8§ 1412(3), for many of whom
certainly, education will not consist of classroom training
but rather training in very basic skills"); Kruelle. 642 F. 2d
at 693 ("the concept of education is necessarily broad" wth

respect to severely or profoundly retarded chil dren); Canpbell
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v. Talladega County Board of Education. 518 F. Supp. 47, 50
(ND Ala. 1981) (the educational prograns of children with
severe handicaps consist of teaching them "functional"
skills); North v. Dstrict of Colunbia Board of Education. 471
F. Supp. 136, 141 (DD C 1979) (in ruling that a school
district nust provide residential placenent for the severely
handi capped plaintiff, the court noted that the educational,
social, enotional, and nedical problens were so intimately
intertwined, it could not separate them ; School D strict of
t he Menononi e Area v. Rachel W . 1983-1984 EH.R (Education for
t he Handi capped Law Report) DEC. 505:220, 227 (occupational
and physical therapy are to be consi dered educational services
because education for severely handicapped children nust be
viewed broadly to include related therapies).

In the instant case, the district court's conclusion that
education nust be neasured by the acquirenent of traditional
"cognitive skills" has no basis whatsoever in the 14 years of
case |aw since the passage of the Act. Al other courts have
consistently held that education under the Act enconpasses a
w de spectrum of training, and that for the severely
handi capped it may include the nost elenental of life skills.
D. Proof of Benefit is Not Required

The district court relied heavily on Board of Education
of Hendrick Hudson Central School District v. Rowl ey. 458 U. S.

176 (1982), in concluding that as a matter of law a child is
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not entitled to a public education unless he or she can
benefit from it. The district court, however, has
msconstrued Rowey. In that case, the Suprene Court held
that a deaf child, who was an above average student and was
advancing from grade to grade in a regular public school
cl assroom and who was already receiving substantial
specialized instruction and related services, was not
entitled, In addition, to a full tine sign-language
interpreter, because she was already benefitting from the
speci al education and services she was receiving. The Court
hel d that the school district was not required to maxi m ze her
educational achi evenent. It stated, “if personalized
instruction is being provided with sufficient supportive
services to permt the child to benefit fromthe instruction,

the child is receiving a 'free appropriate public
education' as defined by the Act," id. at 189, and that
"certainly the | anguage of the statute contains no requirenent

that States maximze the potential of handicapped

children."” 1d. at 189.

Rowl ey focused on the level of services and the quality
of prograns that a state nust provide, not the criteria for
access to those prograns. |Id. at 207. The Court's use of
"benefit" in Rowl ey was a substantive limtation placed on the
state's choi ce of an educational program it was not a |license

for the state to exclude certain handi capped children. In
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ruling that a state was not required to provide the nmaximum
benefit possible, the Court was not saying that there nust be
proof that a child will benefit before the state is obligated
to provide any education at all. Indeed, the Court in Row ey
explicitly acknow edged Congress intent to ensure public
education to all handi capped children without regard to the
| evel of achievenent that they m ght attain.

Congress expressly 'recognize[d] that in

many instances the process of providing

speci al education and rel ated services to

handi capped children is not guaranteed to

produce any particular outcone.' S. Rep.,

at 11 [1975 U. S. Code Cong. & Adm n. News

at 1435]. Thus, the intent of the Act was

more to open the door of public education

to handi capped children on appropriate

terms than to guarantee any particular

| evel of education once inside.
| d. at 192 (enphasis added).

Rowl ey sinply does not l|end support to the district
court's finding of a benefit/eligibility standard in the Act.
As the Court explained, while the Act does not require a
school to maximze a child' s potential for learning, it does
provide a "basic floor of opportunity” for the handi capped,
consisting of "access to specialized instruction and rel ated
services." 1d. at 201 (enphasis added). Nowher e does the
Court inply that such a "floor" contains a trap door for the
severely ' handi capped. | ndeed, Rowley explicitly states:
"[t]he Act requires special educational services for children

‘regardless of the severity of their handicap,'" id. at 181
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n.5 and "[t]he Act requires participating States to educate
a W de spectrum of handi capped children, fromthe nmarginally
hearing-inpaired to the profoundly retarded and palsied." 1d.
at 202. See also Abrahanson. 701 F.2d at 227 ("A school
commttee is required by the Act nerely to ensure that the
child be placed in a program that provides opportunity for
sone educational progress.") (enphasis added). This is a far
cry froma requirenment of proof that educational benefit wll
definitely result, before a child is entitled to receive that
educat i on.

Two adm nistrative decisions subsequent to the Row ey
case are also instructive. |In Contra Costa County Consortium
1985- 1986 EHLR (Education for the Handi capped Law Report) DEC.
507: 300, 301, the school district argued that a severely
handi capped child with severe cognitive and notor del ays (could
not speak, voluntarily nove his arns or | egs, or conmuni cate),
was not eligible for special education services because he
could not benefit from such a program The hearing officer
held that the child was entitled to the education:

[ The Rowl ey] court said the intent of the
[Act] was to provide access to special
education for handi capped chil dren w t hout
regard to the level of achievenent or
success of the pupil. The court in Row ey.
further said that the [Act] provided the
"basic  floor of opportuni ty" for
availability to and access to special
education and related services. The
notion that the [Act] intended to open the

door to special education and not to limt
its availability is found at 20 U S.C. 8§
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1414(a) (1) (A . The Act is shown to
require special education services for
children "regardless of the severity of
t hei r handi cap. "

Id. at 507:302 (enphasis added). In School District of the
Menononi e Area v. Rachel W. 1983-1984 EHLR DEC. 505: 220, 225,
the hearing officer held that profoundly handi capped children
may not be excluded from special education progranmm ng solely
by virtue of their inability to denonstrate to the
satisfaction of the [school] district sone undefined quantum
of educational benefit resulting fromtheir exposure to such
programmng."” The opinion went on to state:

[ Row ey] does not support the position

t hat access to  special educat i on

programm ng under the EHA is conditioned

on the handicapped child's ability to

receive an educational benefit from the

pr ogr anm ng. Wiat is envisioned by the

EHA is that the educational progranm ng

and rel ated servi ces chosen by the school s

wll be reasonably calculated to be of

sone educational benefit to the child.

What is not envisioned is that the

appropriate educational programmng and

related services wll result in an

educat i onal benefi t being conferred.

Speci al education can no nore ensure good
results than can regul ar educati on.

Id. at 225 (enphasis in original).

And nost recently, the Suprene Court, in Honig v. Doe,
108 S. Ct. 592 (1988), has nade it quite clear that it wll
not rewite the language of the Act to include exceptions
which are not there. The Court, relying on the plain | anguage

and |l egislative history of the Act, ruled that dangerous and
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disruptive disabled children were not excluded from the
requirement of 20 U S.C. 8§ 1415(e)(3), that a child "shall
remain in the then current educational placenent” pending any
proceedi ngs, unless the parents consent to a change. The
Court rejected the argunent that Congress could not possibly
have neant to allow dangerous children to remain in the
classroom The anal ogous hol ding by the district court in the
I nstant case —that Congress could not possibly have neant to
"legislate futility," i.e. to educate children who could not
benefit fromit —falls for the reasons stated in Honig. The
Court concluded that the Ianguage and | egislative history of
the Act was wunequivocal in its nandate to educate all
handi capped children, with no exceptions. The statute "neans
what it says," and the Court was "not at liberty to engraft
onto the statute an exception Congress chose not to create."
Id. at 605. As Justice Brennan stated: "W think it clear
that Congress very nuch neant to strip schools of the
unilateral authority they had traditionally enployed to
excl ude disabled students . . . fromschool." 1d. at 604
(enphasis in original). Such a stricture applies wth equa
force to the case of Timthy H, where the school is
attenpting: to enploy its unilateral authority to exclude a
di sabl ed student that it deens "uneducable."
The district court in the instant case, is, as far as we

know, the only court in the 14 years subsequent to passage of
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the Act, to hold that a handi capped child was not entitled to
a public education under the Act because he could not benefit
fromthe education. This holding is contrary to the |anguage
of the Act, its legislative history, and the case | aw
v. CONCLUSI ON

The statutory language of the Act, its legislative
history, and the case law construing it, mandate that all
handi capped children, regardless of the severity of their
handi cap, are entitled to a public education. The district
court erred in requiring a benefit/eligibility test as a
prerequisite to inplicating the Act. School districts cannot
avoid the provisions of the Act by returning to the practices
that were w despread prior to the Act's passage, and which
-indeed were the inpetus for the Act's passage, of unilaterally
excl udi ng certai n handi capped children froma public education

on the ground that they are uneducabl e.

The law explicitly recognizes' that education for the
severely handi capped is to be broadly defined, to include not
only traditional academc skills, but also basic functional
life skills, and that educational mnethodol ogies in these areas
are not static, but are constantly evolving and inproving. It
Is the school district's responsibility to avail itself of
t hese new approaches in providing an educati on program geared
to each child' s individual needs. The only question for the

school district to determne, in conjunction with the child's
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parents, is what constitutes an appropriate individualized
education program (IEP) for the handicapped child. Ve
enphasize that the phrase T“appropriate individualized
education program¥ cannot be interpreted, as the school
district has done, to nean "no educational program"™

W agree with the district court that the Special
Education Act of New Hanpshire, N.H Rev. Stat. Ann. 186-C
I npl ements the federal statute. |Its policy and purpose is as
unequi vocal as that of the federal Act:

It is hereby declared to be the policy of

the state that all children in New
Hanrpshire be provided wth equa
educational opportunities. It is the

pur pose of this chapter to insure that the
state board of education and the school
districts of the state provide a free and
appropriate public education for al
educational |y handi capped chil dren.
N.H Rev. Stat. Ann. 186-C 1 (enphasis added). For the
reasons already stated, we hold that the New Hanpshire statute
I's not subject to a benefit/eligibility test.

The judgnent of the district court is reversed, judgnent
shall issue for Tinmothy W The case is renmanded to the
district court which shall retain jurisdiction until a
sui tabl e individualized education program (IEP) for Tinothy W
Is effectuated by the school district. Tinothy W is entitled
to an interimspecial educational placenent until a final |EP
I s devel oped and agreed upon by the parties. The district
court shall also determne the question of damages.

Costs are assessed agai nst the school district.
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