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NONDISCRIMINATION

Rehabilitation Act of 1973
[29 U.S.C. Secs. 706(7), 794, 794a, 794b]

Editorial Note: Reproduced below are the texts of sdected portions of the Rehabilitation Act of 1973 as
codified in Title 29 of the United States Code. Regulations promulgated by the Office for Civil Rights. 34 CFR
Part 104, begin on page 131:51.

Section 706(7). Definitions — "Handicapped Individual”.

(7)(A) Except as otherwise provided in subparagraph (B), the term "handicapped individua™ means
any individud who (i) hasa physicd or mentd disahility which for such individua congtitutes or results
in a subgantia handicap to employment and (ii) can reasonably be expected to bendfit in terms of
employability from vocationd rehabilitation services provided pursuant to subchapters | and I11 of this

chapter.

(B) Subject to the second sentence of this subparagraph, the term "handicapped individual" means,
for purposes of subchapters IV and V of this chapter, any person who (i) has a physicd or mentd
imparment which substantially limits one or more of such person's mgor life activities, (i) hasarecord
of such animpairment, or (iii) isregarded ashaving such animpairment. For purposes of section 793 ad
74 of thistitle as such sections relate to employment, such term does not include any individua who is
an acohalic or drug abuser whose current use of dcohal or drugs prevents such individua from
performing the duties of the job in question or whose employment, by reason of such current alcohal or
drug abuse, would condtitute a direct threat to property or the ssfety of others.

Rub. L. 95-602, Titlel, Sec. 122(8)(4) - (8), Nov. 6, 1978, 92 Sat. 2934
Section 794. Nondiscrimination under Federal grants and programs.

No otherwise qudified handicapped individua in the United States, as defined in section 706(6) of
this title, shall, solely by reason of his handicap, be excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity receiving Federd financid
assstance or under any program or activity conducted by any Executive agency or by the United States
Pogtd Service. The head of each such agency shdl promulgate such regulations as may be necessary to
cary out the amendments to this section made by the Rehabilitation, Comprehensive Services, and
Devedopmental Disabilities Act of 1978. Copies of any proposed regulation shdl be submitted to
gppropriate authorizing committees of the Congress, and such regulation may take effect no earlier then
the thirtieth day after the date on which such regulation is so submitted to such committees. .

Rub. L. B3-112 Title V, Sec. 504, St 26, 1973, 87 Stat. 394; amandd Pub. L. 95-602, Titlel, Sec. 119, Nov. 6,
1978, 92 Sat. 2982.

Section 794a. Remedies and attorneys' fees.

(@(1) Theremedies, procedures, and rights st forth in section 717 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-16), including the application of sections 706(0 through 706(k) (42 U.S.C. 2000e-5(f)
through (k)), shal be available, with respect to any complaint under section 501 of this Act, to ay
employee or applicant for employment aggrieved by the find disposition of such complaint, or by the
falure to take find action on such complaint. In fashioning an equitable or affirmative action remedy

SUPPLEMENT 186
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131:12 EDUCATION for the HANDICAPPED LAW REPORT

under such section, a court may take into account the reasonableness of the cogt of any necessary work
place accommodeation, and the availability of aternatives therefor or other appropriate reief in order to
achieve an equitable and gppropriate remedy.

(2) The remedies, procedures, and rights st forth in title VI of the Civil Rights Act of 1964 shdl be
available to any person aggrieved by any act or falure to act by any recipient of Federa assistance or
Federd provider of such assstance under section 504 of this Act.

(b) Inany action or proceeding to enforce or charge aviolation of aprovison of thistitle, the court, in
itsdiscretion, may alow the prevailing party, other than the United States, areasonable attorney'sfee as
part of the costs.

Pub. L. 95602, Titlel, Sec. 120, Nov. 9, 1978, 92 Sa. 2082.
Section 794b.  Secretarial responsibilities.

(1) The Secretary may provide directly or by contract with Sate vocationd rehabilitation agencies or
experts or consultants or groups thereof, technica assistance—
(A) to persons operating rehabilitation facilities, and
(B) with the concurrence of the Board established by section 502, to any public or nonprofit agency,
ingtitution, or organization;
for the purpose of assging such persons or entities in removing architectural, transportation, or
communication barriers. Any concurrence of the Board under this paragraph shal reflect its conddera
tion of the cogt studies carried out by States under section 502(c)().

(2) Any such experts or consultants, while serving pursuant to such contracts, shal be entitled to
receive compensation & ratesfixed by the Secretary, but not exceeding the daily equivaent of the rate of
basic pay payable for Grade GS-18 of the General Schedule, under section 5332 of title 5, United Stales
Code, including trave time, and while s serving away from their homes or regular places of business,
they may be alowed travel expenses, including per diemin lieu of subsstence, as authorized by section
5703 of title 5, United States Code, for persons in the Government service employed intermittently.

(3) The Secretary, with the concurrence of the Board and the President may provide, directly or by
contract, financid assistance to any public or nonprofit agency, inditution, or organization for the
purpose of removing architectural, trangportation, and communication barriers. No assstance may be
provided under this paragrgph until a udy demongrating the nead for such assstance has been
conducted and submitted under section 502(h)(2) of thistitle.

(4) In order to carry out this section, there are authorized to be gppropriated such sums as may be

necessary.
Pub. L. 95-602, Title I, Sec. 120., Nov. 9, 1978, 92 Slat. 2983.

— EHLR Editorial Explanation: Relationship Between Section 794 and Section 792

In addition to Section 504, severd other Federal statutes contain provisons addressing the problem
of accessihility for handicapped persons. These include:

— The Federal Aid Highway Act of 1973, as amended, 23 U.S.C. Sec. 402 [requires highway
safety programs subject to Secretary of Transportation's approvd, to "provide adequate and
reasonable access for the sfe and convenient movement of physically handicapped persons,
including those in wheelchairs, acrass curbs congtructed or replaced on or after duly 1, 1976, a
al pededtrian crosswalks through the State."];

— TheRevenue Sharing Act, 31 U.S.C. Sec. 1242 [prohibitsdiscrimination on the basis, inter alia,
of handicap in any program or activity of a State government or unit of local government that
receives funds under the Act];

— The Community Development Act, 42 U.S.C. Sec. 5304 [requires grant gpplication to include
program designed to insure, fully, opportunity for participation by, and benefits to, the
handicapped];

Sec. 794b © 1987 CRR Publishing Company, Alexandria, Virginia 22313-1905



NONDISCRIMINATION 131:13

— EHLR Editorial Explanation: Relationship Between Section 794 and Section 792 (Continued)

— Public Works Employment Act of 1977, 42 U.S.C. Sec. 6705(g) [requires applicant for grant to
provide satisfactory assurances that project will be designed and constructed in accordance
with standards of Architectural Barriers Act, as amended];

— Amtrak Improvement Act of 1974, 45 U.S.C. Sec. 545(c) [authorizes Amtrak to take al steps
necessary to ensure that no handicapped individual is denied intercity transportation on Amtrak
trains, including modification of existing, and design of new, facilities to eliminate architec-
tural barriers and providing specia assistance to handicapped while boarding and alighting];

— Urban Mass Transportation Act of 1964, 49 U.S.C. Sec. 1612 [declaration of Congressional
policy that handicapped have same right as others to utilize mass transportation facilities and
authorization of grants and loans to meet needs of handicapped].

Architectural and Transportation Barriers Compliance Board — The most important related
statute, however, is Sec. 502 of the Rehabilitation Act of 1973, since it applies directly to facilities
operated by ED and HHS recipients. Section 502 of the Rehabilitation Act of 1973, 29 U.S.C. 792,
establishes the Architectural and Transportation Barriers Compliance Board. See Volume 1, "Architec-
tural Barriers" (gray tab), beginning at page 141:01. The Board's chief function is to investigate and
issue compliance orders respecting buildings and facilities subject to the Architectural Barriers Act of
1968. These include:

1. Buildings constructed by or for the United States government; and

2. Any building or facility, the intended use for which will require access by the public, which isto
be financed in whole or in part by a grant or a loan made by the United States after August 12,
1968, if such building or facility is subject to standards for design, construction or ateration
issued under authority of the law authorizing such grant or loan. See 42 U.S.C. Sec. 4151 et seq.,
1 EHLR 141:15, et seq.

While there is clearly an overlap between the Board'sjurisdiction and the jurisdiction of OCR in
implementing Sec. 504, Sec. 504 covers numerous situations which are beyond the scope of the Board.
In general, existing facilities constructed after August 12, 1968, operated by ED and HHS recipients and
which were financed, in whole or in part, with Federal construction loans and contracts, must comply
with the Architectural Barriers Act and the standards promulgated under the Act. A recipient's
compliance with the program accessibility standards for existing facilities set forth in Reg. 104.22, 1
EHLR 131:56, for existing facilities does not relieve it from the obligation to comply with the
Architectural Barriers Act Such facilities are subject to the jurisdiction of both OCR and the Board.
However, buildings constructed with Federal funds before August 12, 1968, and facilities built by
recipients of ED and HHS funds without Federal support for construction come under the jurisdiction of
OCR under Sec. 504, but not the jurisdiction of the Board under Sec. 502.

[Sec. 504 Regulations, 34 CFR Part 104, begin on page 131:51]
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Section 504 Regulations

Nondiscrimination on the Basis of Handicap in
Programs and Activities Receiving or Benefiting
from Federal Financial Assistance

(34 Code of Federal Regulations Part 104)

The Section 504 Regulations were recodified and redesignated as
34 CFR Part 104 on May 9, 1980, 45 Fed. Reg. 30802, 30936-30955.

Subpart A—General Provisions

Reg. 1041 Purpose.

The purpose of this part is to effectuate section 504 of the
Rehabilitation Act of 1973, which is designed to diminate
discrimination on the basis of handicap in any program or
activity receiving Federal financia assistance.

OCR POLICY INTERPRETATION

Discrimination That Occurred Before the Effective
Date of the Sec. 504 Regulations

The Office for Civil Rights will investigate com-
plaints of dleged discrimination that occurred after
September 26, 1973, the date Sec. 504 becamelaw, and
prior to June 3, 1977, the date the Sec. 504 regulations
became effective, if those complaints charge violations
of the statute which do not require for their resolution
the interpretative language of the regulation. Pdlicy
Interpretation No. 1 (for full text, see page 132:01).

Reg. 104.2 Application.

This part applies to each recipient of Federal financid
assgance from the Department of Education and to each
program or activity that receives or benefits from such
assstance.

Reg. 104.3 Definitions.

Asused in this part, the term:

(@ "The Act" meansthe Rehabilitation Act of 1973, Pub.
L. 93112, as amended by the Rehabilitation Act Amend-
ments of 1974, Pub. L. 93-516, 29 U.S.C. 794.

(b) "Section 504" means section 504 of the Act.

SUPPLEMENT 186
FEBRUARY 13, 1987

(©) "Education of the Handicapped Act" means that
gatute as amended by the Education for all Handicapped
Children Act of 1975, Pub. L. 94-142, 20 U.S.C. 1401 &t seq.

(d) "Department" means the Department of Education.

(e) "Assigtant Secretary” means the Assisant Secretary
for Office for Civil Rights of the Department of Education.

(0 "Recipient" means any date or its political subdivi-
son, any ingrumentdity of agtate or itspolitical subdivision,
any public or private agency, inditution, organization, or
other entity, or any person to which Federd financid asss
tance is extended directly or through another recipient,
including any successor, assignee, or trandferee of a recip-
ient, but excluding the ultimate beneficiary of the assistance.

(9) "Applicant for assistance”" means one who submits an
application, request, or plan required to be approved by a
Department offidd or by a recipient as a condition to
becoming a recipient.

(h) "Federa financid assistance" means any grant, loan,
contract (other than a procurement contract or a contract of
insurance or guaranty), or any other arrangement by which
the Department provides or otherwise makesavalableasss-
tance in the form of:

(D Funds,

(2) Services of Federa personnd; or

(3) Red and persond property or any interest in or use of
such property, including;

(i) Trandfers or leases of such property for less than far
market value or for reduced consideration; and

(i) Proceeds from a subsequent trandfer or lease of such
property if the Federd share of its far market vaue is not
returned to the Federd Government.

(i) "Facility" means dl or any portion of buildings,
structures, equipment, roads, walks, parking lots, or other
red or persona property or interest in such property.

(i) "Handicapped person.” (1) "Handicapped persons’
means any person who (i) has a physica or menta impair-

Reg. 104.3
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ment which substantially limits one or more mgor life
activities, (ii) has arecord of such an impairment, or (iii) is
regarded as having such an impairment.

(2) Asused in paragraph (j)(1) of this section, the phrase:

(i) "Physica or mentd impairment” means (A) any
physiologica disorder or condition, cosmetic disfigurement,
or anaomical loss affecting one or more of the following
body systems; neurological; musculoskdletdl; speciad sense
organs, respiratory, including speech organs, cardiovascular;
reproductive, digestive, genito-urinary; hermic and lympha
tic; skin; and endocrine; or (B) any mentd or psychologicd
disorder, such asmentd retardation, organic brain syndrome,
emotiona or mentd illness, and pedific learning disabilities.

(i) "Major life activities' means functions such as caring
for one's Af, performing manud tasks, waking, seeing,
hearing, spesking, breathing, learning, and working.

(iif) "Has arecord of such an impairment” means has a
higory of, or has been misclassfied as having, a mentd or
physca impairment that substantidly limits one or more
mgor life activities.

(iv) "I sregarded as having animpairment” means (A) has
aphysca or mentd impairment that does not subgtantialy
limit mgor life activities but thet is trested by arecipient as
condtituting such a limitation; (B) has a physcd or mentd
imparment that substantialy limits mgor life activities only
asaresult of the attitudes of others toward such impairment;
or (C) has none of the impairments defined in paragraph
()(@() of this section but is treated by arecipient as having
such an impairment.

(k) "Quadlified handicapped person” means

(D With respect to employment, a handicapped person
who, with reasonable accommodation, can perform the es-
sentid functions of thejob in question;

(2) With respect to public preschool, elementary, secon-
dary, or adult educationa services, a handicapped person (i)
of an age during which nonhandicapped personsare provided
such sarvices, (i) of an age during which it is mandatory
under date law to provide such services to handicapped
persons, or (iii) to whom a state is required to provide a free
gppropriate public education under Sec. 612 of the Education
of the Handicapped Act; and

(3) With respect to postsecondary and vocetiond educa
tion services, a handicapped person who meets the academic
and technica standards requisite to admisson or participa-
tion in the recipient's education program or activity;

(4) With respect to other services, a handicapped person
who meets the essential digibility requirements for the
receipt of such services.

(9 "Handicap" means any condition or characterigtic that
renders a person a handicapped person as ddfined in para
graph (j) of this section.

Reg.104.4

EDUCATION for the EDUCATION LAW REPORT

Reg. 1044 Discrimination prohibited.

(8 General. No qudified handicapped person shall, onthe
bass of handicap, be excluded from participation in, be
denied the benefits of, or otherwise be subjected to discrimi-
nation under any program or activity which receives or
benefits from Federd financiad assstance.

(b) Discriminatory actionsprohibited. (1) A recipient, in
providing any ad, bendfit, or service, may not, directly or
through contractud, licensing, or other arrangements, on the
basis of handicap:

(i) Deny a qudified handicapped person the opportunity to
participate in or benefit from the aid, benefit, or service;

(i) Afford a qudified handicapped person an opportunity
to participatein or benefit from the aid, benefit, or service that
is not equd to that aforded others;

(i) Provide a qudified handicapped person with an ad,
benefit, or service tha is not as effective as that provided to
others;

(iv) Provide different or separate aid, benefits, or services
to handicapped persons or to any class of handicapped
persons unless such action is necessary to provide qudified
handicapped personswith aid, benefits, or servicesthat areas
effective as those provided to others;

(v) Aid or perpetuate discrimination againgt a qudified
handicapped person by providing significant assstance to an
agency, organization, or person that discriminates on the
basis of handicap in providing any aid, benefit, or service to
beneficiaries of the recipient's program,;

(vi) Deny aqudified handicapped person the opportunity
to participate asamember of planning or advisory boards; or

(vii) Otherwise limit aqudified handicapped person in the
enjoyment of any right, privilege, advantage, or opportunity
enjoyed by others receiving an aid, benefit, or service.

(2) For purposesof this part, aids, benefits, and services, to
be equally effective, are not required to produce the identical
result or level of achievement for handicapped and nonhand-
icgpped persons, but mugt aford handicapped persons equd
opportunity to obtain the same result, to gain the same
bendfit, or to reach the samelevd of achievement, inthe most
integrated setting appropriate to the person's needs.

(3) Despite the existence of separate or different programs
or activities provided in accordance with this part, arecipient
may nat deny a qudified handicapped person the opportunity
to participate in such programs or activities that are not
separate or different.

(4) A recipient may not, directly or through contractua or
other arrangements, utilize criteriaor methods of administra:
tion (i) that have the effect of subjecting quaified handi-
capped personsto discrimination of the basisof handicap, (ii)
that have the purpose or effect of defeating or substantialy
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impairing accomplishment of the objectives of the recipient's
program with respect to handicapped persons, or (iii) that
perpetuate the discrimination of another recipient if both
recipients are subject to common adminigtrative control or
are agencies of the same State.

(5 In determining the dte or location of a facility, an
gpplicant for assgtance or a recipient may not meke selec-
tions (i) tha have the effect of excluding handicapped
persons from, denying them the benefits of, or otherwise
subjecting them to discrimination under any program or
activity that receives or bendfits fron Federa financid
assigtance or (i) that have the purpose or effect of defesting
or subgtantidly impairing the accomplishment of the objec-
tives of the program or activity with respect to handicapped
persons.

(6) As used in this section, the aid, bendfit, or service
provided under a program or activity receiving or benefiting
from Federd financid assistance includes any aid, benefit, or
sarvice provided in or through a fadlity that has been
condructed, expanded, altered, leased or rented, or other-
wise acquired, in whale or in part, with Federa financid
assstance.

(c) Programs limited by Federal law. The exduson of
nonhandicapped persons from the benefits of a program
limited by Federal statute or executive order to handicapped
persons or the excluson of a specific class of handicapped
persons from a program limited by Federa statute or execu-
tive order to a different class of handicapped persons is not
prohibited by this part.

Reg. 1045 Assurances required.

(@ Assurances. An gpplicant for Federd financid assis-
tance for a program or activity to which this part applies shdl
submit an assurance, on a form gpecified by the Director, that
the program will be operated in compliance with this part. An
applicant may incorporate these assurances by reference in
subsequent applications to the Departmen.

(b) Duration of obligation. (1) In the case of Federd
financid ass stance extended in the form of redl property or to
provide red property or dructures on the property, the
assurance will obligate the recipient or, in the case of a
subsequent transfer, the transferee, for the period during
which the red property of structures are usad for the purpose
for which Federd finandd assistance is extended or for
another purpose involving the provision of smilar servicesor
benfits.

(2) In the case of Federd financia ass stance extended to
provide persond property, the assurance will obligate the
recipient for the period during which it retains ownership or
possession of the property.

(3 In dl other cases the assurance will obligate the
recipient for the period during which Federd financid assis
tance is extended.
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(c) Covenants. (1) Where Federd financid assgtance is
provided in the form of the redl property or interest in the
property from the Department, the instrument effecting or
recording this trandfer shdl contain a covenant running with
the land to assure nondiscrimination for the period during
which the red property is used for a purpose for which the
Federd financid assistance is extended or for another pur-
pose invalving the provison of Smilar services or benefits

(2) Where no trandfer of property isinvolved but property
is purchased or improved with Federd financid assigtance,
the recipient shdl agree to include the covenant described in
paragraph (b)(2) of this section in the ingrument effecting or
recording any subsequent transfer of the property.

(3) Where Federd finandd assigtance is provided in the
fom of red property or interest in the property from the
Department, the covenant shal aso include a condition
coupled wjth aright to be reserved by the Department to
revert title to the property in the event of a breach of the
covenant. If a transferee of red property proposes to mort-
gage or otherwise encumber the real property as security for
financing congruction of new, or improvement of existing,
fecilities on the property for the purposes for which the
property was transferred, the Assistant Secretary may, upon
request of the trandferee and if necessary to accomplish such
finencing and upon such conditions as he or she deems
appropriate, agree to forbear the exercise of such right to
revert title for so long as the lien of such mortgage or other
encumbrance remains effective.

Reg. 1046 Remedial action, voluntary action,
and self-evaluation

(@ Remedial action. (1) If the Assistant Secretary finds
that arecipient has discriminated againg personson the basis
of handicap in violation of section 504 or this part, the
recipient shal take such remedia action as the Assgant
Secretary deems necessary to overcome the effects of the
discrimination.

(2) Where a recipient is found to have discriminated
agang persons on the basis of handicap in violation of
section 504 or this part and where another recipient exercises
control over the recipient that has discriminated, the AsSs
tant Secretary, where appropriate, may require @ther or bath
recipients to take remedia action.

(3) The Assigant Secretary may, where necessary to over-
come the effects of discrimination in violation of section 504
or thispart, require arecipient to take remedid action (i) with
respect to handicapped persons who are no longer partici-
pantsin the reci pient's program but who were participantsin
the program when such discrimination occurred or (i) with
respect to handicapped personswho would have been partici-
pants in the program had the discrimination not occurred.

(b) Voluntary action. A recipient may teke geps, in
addition to any action that is required by this part, to
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overcome the effects of conditions that resulted in limited
participation in the recipient's program or activity by
qudified handicapped persons.

(c) Self-evaluation, (a) A recipient shall, within oneyear of
the effective dae of this part:

(i) Bvaluate, with the assstance of interested persons,
including handicapped persons or organizations representing
handicapped persons, its current policies and practices and
the effects thereof that do not or may not meet the require-
ments of this part;

(i) Modify, after consultation with interested persons,
including handicapped persons or organi zations representing
handicapped persons, any policies and practices that do not
meet the requirements of this part; and

(i) Take, ater consultation with interested persons, in-
cluding handicapped persons or organizations representing
handicapped persons, appropriate remedia stepsto diminate
the effects of any discrimination that resulted from adherence
to these policies and practices.

(2) A recipient that employsfifteen or more persons shall,
for a least three years following completion of the evaluation
required under paragraph (c)(1) of this section, maintain on
file, make available for public inspection, and provide to the
Assgtant Secretary upon request (i) a list of the interested
persons consulted, (ii) a description of areas examined and
any problems identified, and (iii) a description of any modi-
fications made and of any remedia steps taken.

Reg. 104.7 Designation of responsible employee
and adoption of grievance procedures.

(&) Designation of responsible employee. A recipient that
employsfifteen or more persons shdl designate at least one
person to coordinate its efforts to comply with this part.

(b) Adoption of grievance procedures. A recipient that
employs fifteen or more persons shdl adopt grievance pro-
cedures that incorporate appropriate due process standards
and that provide for the prompt and eguitable resolution of
complaints dleging any action prohibited by this part. Such
procedures need not be established with respect to com-
plaints from applicants for employment or from applicants
for admisson to postsecondary educationa ingtitutions.

Reg. 104.8 Notice.

(& A recipient that employsfifteen or more persons shdl
take gppropriate initial and continuing steps to notify partici-
pants, beneficiaries, applications, and employees, including
those with impaired vison or hearing, and unions or profes-
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sond organizations holding collective bargaining or profes-
sond agreements with the recipient that it does not
discriminate on the basis of handicap in violation of section
504 and this part The natification shall state, where appropri-
ate, that the recipient does not discriminate in admisson or
access to, or treatment or employment in, its programs and
activities. The natification shall aso include an identification
of the responsible employee designated pursuant to Reg.
104.7(9). A recipient shdl make the initid notification re-
quired by this paragraph within 90 days of the effective date
of this part. Methods of initid and continuing notification
may include the posting of notices, publication in news
papers and magazines, placement of notices in recipient's
publication, and digribution of memoranda or other written
communications.

(b) If arecipient publishes or usesrecruitment materialsor
publications containing generd information that it makes
available to participants, bendficiaries, applicants, or em-
ployees, it shdl include in those materids or publications a
gatement of the policy described in paragraph (8) of this
section. A recipient may meet the requirement of this para-
graph either by induding appropriate inserts in exising
materials and publications or by revising and reprinting the
materials and publications.

Reg. 1049 Administrative requirements for
small recipients.

The Assstant Secretary may require any recipient with
fewer than fifteen employees, or any class of such recipients,
to comply with Regs. 104.7 and 104.8, in whole or in part,
when the Assistant Secretary finds a violation of this part or
finds that such compliance will not dgnificantly impair the
ability of the recipient or class of recipients to provide
benefits or services.

Reg. 104.10 Effect of state or local law or other
requirements and effect of employment
opportunities.

(& The ohligation to comply with this part is not obviated
or dleviated by the existence of any state or loca law or other
requirement that, on the basis of handicap, imposes prohibi-
tions or limits upon the digihility of quaified handicapped
persons to receive sarvices or to practice any occupation or
profession.

(b) The obligation to comply with this part is not cbviated
or dleviated because employment opportunities in any oc-
cupdion or professon are or may be more limited for
handicapped persons than for nonhandicapped persons.
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Subpart B—Employment Practices

Reg. 10411 Discrimination prohibited.

(@ General. (1) No qudified handicapped person shall, on
the basis of handicap, be subject to discrimination in employ-
ment under any program or activity to which this part applies.

(2 A recipient that receives assstance under the Educa
tion of the Handicapped Act shdl take podtive seps to
employ and advance in employment qudified handicapped
persons in programs assisted under that Act.

(3) A recipient shdl make dl decisons concerning em-
ployment under any program or activity to which this part
gopliesin a manner which ensures that discrimination on the
basis of handicap does not occur and may not limit, segre-
gate, or classfy applicants or employees in ay way that
adversdy affects their opportunities or status because of
handicap.

(4) A recipient may not participatein acontractua or other
relationship that has the effect of subjecting qudified handi-
cagpped applicants or employees to discrimination prohibited
by this subpart. The relationships referred to in this subpara
graph include relationships with employment and referrd
agencies, with labor unions, with organizations providing or
adminigering fringe benefits to employees of the recipient,
and with organizations providing training and apprenticeship
programs.

(b) Soecificactivities. Theprovisonsof this subpart apply
to:

(1) Recruitment, advertisng, and the processng of ap-
plications for employment;

(2 Hiring, upgrading, promation, award of tenure, de-
moation, trandfer, layoff, termination, right of return from lay
off and rehiring;

(3) Rates of pay or any other fom of compensation and
changes in compensation;

(4) Job assgnments, job classficaions, organizationd
structures, position descriptions, lines of progression, and
seniority ligts;

(5) Leaves of absence, Sck leave, or any other leave;

(6) Fringe benefits available by virtue of employment,
whether or not administered by the recipient;

(7) Sdection and financid support for training, including
apprenticeship, professona meetings, conferences, and
other related activities, and saection for leaves of absenceto
pursue training;

(8) Employer sponsored activities including socid or
recregtiona programs; and

(9) Any other term, condition, or privilege of employment

(©) A recipient's obligation to comply with this subpart is
not affected by any incondstent teem of any collective
bargaining agreement to which it is a party.
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Reg. 104.12 Reasonable accommodation.

(@ A recipient shal make reasonable accommodetion to
the known physcd or mentd limitations of an otherwise
qudified handicgpped applicant or employee unless the
recipient can demondrate that the accommodation would
impose an undue hardship on the operation of its program.

(b) Reasonable accommodation may include: (1) meking
facilities usad by employees reaedily accessible to and ussble
by handicgpped persons, and (2) job restructuring, part-time
or modified work schedules, acquisition or modification of
equipment or devices, the provision of readersor interpreters,
and other smilar actions.

(©) In determining pursuant to paragraph (a) of this section
whether an accommodation would impose an undue hardship
on the operation of a recipient's program, fectors to be
conddered include:

(D The overdl sze of the recipient's program with respect
to number of employees, number and type of facilities, and
size of budget;

(2) The type of the recipient's operation, including the
composition and structure of the recipient's workforce, and
(3) The nature and cogt of the accommodation needed.

(d) A recipient may not deny any employment opportunity
to a qudified handicapped employee or gpplicant if the basis
for the denid isthe need to make reasonable accommodation
to the physicd or mentd limitations of the employee or
applicant.

Reg. 104.13 Employment criteria.

(& A recipient may not make use of any employment test
or other selection criterion that screens out or tends to screen
out handicapped persons or any class of handicapped persons
unless: (1) the test score or other selection criterion, as usad
by the recipient, is shown to be job-related for the pogitionin
question, and (2) dternative job-related tests or criteria that
do not screen out or tend to screen out as many handicgpped
persons are not shown by the Director to be available.

(b) A recipient shall sdlect and administer tests concerning
employment S0 as best to ensure that, when adminigtered to
an gpplicant or employee who has a handicap that impairs
sensory, manual, or gpeaking skills, the test results accurately
reflect the applicant's or employee'sjob skills, aptitude, or
whatever other factor thetest purportsto measure, rather then
reflecting the applicant's or employee's impaired sensory,
manual, or spesking skills (except where those kills are the
factors that the test purports to measure).

Reg. 104.13
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Reg. 10414 Preemployment inquiries.

(@ Except as provided in paragraphs (b) and (c) of this
section, arecipient may not conduct a preemployment medi-
cd examination or may not make preemploymeni inquiry of
an goplicant as to whether the applicant is a handicapped
person or as to the nature or severity of a handicap. A
recipient may, however, make preemployment inquiry into
an applicant's ability to perform job-related functions.

(b) When arecipient is taking remedia action to correct
the effects of past discrimination pursuant to Reg. 104.6(a),
when arecipient is taking voluntary action to overcome the
effects of conditions that resulted in limited participation in
its federdly assgted program or activity pursuant to Reg.
104.6(b), or when a recipient is taking affirmative action
pursuant to section 503 of the Act, the recipient may invite
applicants for employment to indicate whether and to what
extent they are handicapped. Provided, That:

(D The recipient dtates clearly on any written question-
naire used for this purpose or makes clear ordly if no written
quedtionnaire is used tha the information requested is in-
tended for use solely in connection with its remedid action
obligations or its voluntary or affirmative action efforts; and

(2) Therecipient statesclearly that theinformation isbeing
requested on a voluntary basis, that it will be kept con-
fidentia as provided in paragraph (d) of this section, that
refusd to provide it will not subject the applicant or em-
ployeeto any adverse treatment, and that it will be usad only
in accordance with this part.

(©) Nothing in this section shdl prohibit a recipient from
conditioning an offer of employment on the results of a
medicd examination conducted prior to the employe€'s
entrance on duty, Provided, That: (1) All entering employees
are subjected to such an examination regardless of handicap,
and (2) the results of such an examination are used only in
accordance with the requirements of this part.

(d) Information obtained in accordance with this section as
to the medicd condition or higtory of the applicant shdl be
collected and maintained on separate forms that shal be
accorded confidentiality as medica records, except that:

() Supervisors and managers may be informed regarding
regtrictions on the work or duties of handicapped persons and
regarding necessary accommodations,

(2) Firg a@d and sfety personnd may be informed, where
appropriate, if the condition might require emergency treat-
ment; and

(3) Government officids investigating compliance with
the Act shdl be provided relevant information upon request.

Reg. 104.14

EDUCATION for the EDUCATION LAW REPORT

Subpart C—Program Accessibility

Reg. 10421 Discrimination prohibited.

No qudified handicapped person shall, because a recip-
ient's facilities are inaccessble to or unusable by handi-
capped persons, be denied the benefits of, be exduded fram
participation in, or otherwise be subjected to discrimingtion
under any program or activity to which this part applies.

Reg. 104.22 Existing facilities.

(& Programaccessibility. A recipient shdl operate eech
program or activity to which this part applies o that the
program or activity, when viewed in its entirety, is reedily
accessible to handicapped persons. This paragraph does not
require a recipient to make each of its exiging facilities or
every part of a fadlity accessible to and usable by handi-
cgpped persons.

(b) Methods. A recipient may comply with the require-
ments of paragrgph (8) of this section through such means as
redesgn of equipment, reessgnment of classes or other
sarvices to accessble buildings, assgnment of aides to
bendficiaries, home vidits, ddivery of hedth, wefare, or
other socid sarvices a dternative accessble Stes, dteration
of exiding fadilities and congruction of new facilities in
conformance with the requirements of Reg. 104.23, or ay
other methods that result in making its program or activity
accessible to handicgpped persons. A recipient is not re-
quired to make Sructurd changesin exigting fadilities where
other methods are effective in achieving compliance with
paragraph (8) of this section. In choosing among available
methods for medting the requirement of paragraph (8) of this
section, a recipient shal give priority to those methods thet
offer programs and activities to handicapped persons in the
mog integrated setting appropriate.

(o) Small health, welfare, or other social service
providers. If arecipient with fewer than fifteen employees
that provides hedth, welfare, or other socid services finds,
after conaultation with a handicapped person seeking its
sarvices, that there is no method of complying with para:
graph (a) of this section other than meking a dgnificant
dterdion in its exiging facilities, the recipient may, as an
aternative, refer the handicapped person to other providers
of those services that are accessible.

(d) Timeperiod. A recipient shall comply with the require-
ment of paragraph (a) of this section within Sxty days of the
effective date of this part except that where Sructura
changes in fadlities are necessary, such changes shdl be
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made within three years of the effective date of this part, but
in any event as expeditioudy as possible.

(e) Transition plan. Inthe event that sructural changesto
facilities are necessary to meat the requirement of paragraph
(@ of this section, a recipient shdl develop, within Sx
months of the effective date of this part, a trangtion plan
sting forth the steps necessary to complete such changes.
The plan shdl be developed with the assistance of interested
persons, including handicapped persons or organizations
representing handicapped persons. A copy of the trangtion
plan shal be made available for public ingpection. The plan
shdl, a aminimum:

(D Identify physical obstacles in the recipient's facilities
that limit the accesshility of its program or activity to
handicapped persons,

(2) Destribein detail the methodsthat will be used to meke
the facilities accessible;

(3) Spedify the schedule for taking the steps necessary to
achieve full program accessibility and, if the time period of
the trandtion plan is longer than one yesar, identify the Seps
that will be taken during each year of the trangtion period;
ad

(4) Indicate the person responsible for implementation of
the plan.

() Notice. The recipient shdl adopt and implement pro-
cedures to ensure that interested persons, including persons
with impaired vison or hearing, can obtain information asto
the exigtence and location of sarvices, activities, and facilities
that are accessible to and usable by handicapped persons.

OCR POLICY INTERPRETATION
"Program Accessibility" Requirements

A recipient is not required to make structurd modi-
fication to its existing facilities if its services can be
mede effectively available to mobility impaired per-
sons by other methods. In salecting from among meth-
ods, recipients must give priority to those that offer
handicapped and nonhandicapped persons programs
and activities in the same setting. Because of the
adminidrative imposshbility of continualy determin-
ing, on an up-to-date basis, whether mobility impaired
individuals will be entitled to services by a given
recipient, and for other reasons, the absence of mobil-
ity impaired persons residing in an area cannot be used
as the test of whether programs and activities mugt be
mede accessible. Policy Interpretation No. 3 (for full
text, see page 132:02).

SUPPLEMENT 186
FEBRUARY 13, 1987

131:57

OCR POLICY INTERPRETATION

Carrying Handicapped Persons to Achieve
Program Accessibility

Carrying is an unacceptable method of achieving
program accessibility for mobility impaired persons
except in two cases. Firgt, when program accessihbility
can be achieved only through structural changes, carry-
ing may serve as an expedient until condruction is
completed. Second, carrying will be permitted in man-
ifedly exceptiond cases if cariers are formdly in-
sructed on the safest and least humiliating means of
carying and the service is provided in a rdiable
manner. Policy Interpretation No. 4 (for full text, see
page 132:02).

Reg. 104.23 New construction.

(@ Design and construction. Each fadility or part of a
fadlity congructed by, on behdf of, or for the use of a
recipient shall be designed and congtructed in such manner
that the facility or part of the fadility is readily accessible to
and usable by handicapped persons, if the condruction was
commenced after the effective date of this part

(b) Alteration. Each facility or part of a fadility which is
dtered by, on behdf of, or for the use of arecipient dter the
effective date of this part in a manner that affects or could
afect the usability of the facility or part of the fadlity shal,
to the maximum extent feasible, be dtered in such manner
thet the altered portion of the facility is readily accessble to
and usable by handicapped persons.

() American National Sandards I nstitute accessibility
standards. Design, congtruction, or dteration of fecilitiesin
conformance with the " American National Standard Specifi-
cations for Making Buildings and Fecilities Accessble to,
and Usable by, the Physically Handicapped,” published by
the American Nationa Standards Ingtitute, Inc. (ANS
Al17.1-1961 (R1971))* which is incorporated by reference in
thispart, shall congtitute compliance with paragraphs (a) ad
(b) of this section. Departures from particular requirements
of those standards by the use of other methods shdl be
permitted when it is clearly evident that equivalent accessto
the fadility is thereby provided. Incorporation by reference
provisons approved by the Director of the Federa Regider,
May 27, 1978. Incorporated documents are on file a the
Office of the Federa Regidter.

! Copies of the standards are obtainable from American National
Sandards Ingtitute, Inc., 1430 Broadway, New York, N.Y. 10018.

Reg. 104.23
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Subpart D—Preschool, Elementary,
and Secondary Education

Reg. 104.31 Application of this subpart.

Subpart D applies to preschool, eementary, secondary,
and adult education programs and activities that receive or
bendfit from Federd financid assstance and to recipients
that operate, or that receive or benefit from Federa financid
assgance for the operation of such programs or activities.

Reg. 104.32 Location and notification.

A recipient that operates a public dementary or secondary
education program shdl annually:

(8 Undertake to identify and locate every qudified handi-
capped person residing in the recipient'sjurisdiction who is
not receiving a public education; and

(b) Take appropriate steps to notify handicapped persons
and their parents or guardian of therecipient'sduty under this
subpart.

Reg. 104.33 Free appropriate public education.

(& General. A recipient that operates apublic e ementary
or secondary education program shal provide a free appro-
priate public education to each qudified handicapped person
who isin therecipient'sjurisdiction, regardless of the nature
or seveity of the person's handicap.

(b) Appropriate education. (1) For the purpose of this
subpart, the provison of an gppropriate education is the
provison of regular or specia education and rdated aids and
sarvices that (i) are designed to meet individua educationd
needs of handicapped persons as adequatdy as the needs of
nonhandicapped persons are met and (i) are based upon
adherence to procedures that sdtidy the requirements of
Regs. 104.34, 104.35, and 104.36.

(2 Implementation of an individudized educetion pro-
gram developed in accordance with the Education of the
Handicgpped Act is one means of meeting the sandard
established in paragraph (bXI)(i) of this section.

(3) A recipient may place a handicapped person in or refer
such personto aprogram other than the onethat it operatesas
its means of carrying out the requirements of this subpart. If
so, the recipient remains responsible for ensuring that the
requirements of this subpart are met with respect to any
handicapped person so placed or referred.

(c) Freeeducation—(1) General. For the purpose of this
section, the provision of a free education is the provision of
educational and related services without cogt to the handi-
cgpped person or to his or her parents or guardian, except for
those fees that are imposad on nonhandicapped persons or
their parents or guardian. It may condst ether of the provi-
son of free services or, if a recipient places a handicapped
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person in or refers such person to a program not operated by
the recipient as its means of carrying out the requirements of
this subpart, of payment for the costs of the program. Funds
available from any public or private agency may be used to
meet the requirements of this subpart. Nothing in this section
shdl be condrued to relieve an insurer or Similar third party
from an otherwise vdid obligation to provide or pay for
sarvices provided to a handicapped person.

(2 Transportation. If a recipient places a handicapped
person in or refers such person to a program not operated by
the recipient asits means of carrying out the requirements of
thissubpart, the recipient shdl ensure that adequate trangpor-
tation to and fram the program is provided a no grester cost
than would be incurred by the person or hisor her parents or
guardian if the person were placed in the program operated
by the recipient.

(3) Residential placement. If placement in a public or
private resdential program is necessary to provide a free
appropriate public education to a handicapped person be-
cause of his or her handicap, the program, including non-
medicd care and room and board, shdl be provided at no cost
to the person or his or her parents or guardian.

(4) Placement of handicapped personsby parents. If a
recipient has made available, in conformance with the re-
quirements of this section and Reg. 104.34, afree gppropriate
public education to a handicapped person and the person's
parents or guardian choose to place the person in a private
school, the recipient is not required to pay for the person's
education in the private school. Disagreements between a
parent or guardian and a recipient regarding whether the
recipient has made such a program available or otherwise
regarding the question of financia responghility are subject
to the due process procedures of Reg. 104.36.

(d) Compliance. A recipient may not exclude any qudified
handicapped person from a public eementary or secondary
education after the effective date of this part. A recipient that
is not, on the effective date of this regulation, in full com-
pliance with the other requirements of the preceding para
graphs of this section shdl meet such requirements at the
earliest practicabletimeand in no event later than September
1,1978.

Reg. 104.34 Educational setting.

(@ Academic setting. A recipient to which this subpart
applies shdl educate, or shdl provide for the education o,
each qudified handicapped person in its jurisdiction with
persons who are not handicapped to the maximum extent
appropriate to the needs of the handicapped person. A
recipient shdl place a handicapped person in the regular
educationa environment operated by the recipient unlessit is
demongrated by the recipient that the education of the person
in the regular environment with the use of supplementary
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ads and services cannot be achieved satisfactorily. When-
ever a recipient places a person in a setting other than the
regular educationa environment pursuant to this paragraph,
it shal lake into account the proximity of the aternate setting
to the person's home.

(b) Nonacademic settings. In providing or arranging for
the provison of nonacadcmic and extracurricular services
and activities, including meals, recess periods, and the serv-
ices and activities st forth in Reg. 104.37(8)(2), arecipient
shdl ensure that handicapped persons participate with non-
handicapped persons in such activities and services to the
maximum extent appropriate to the needs of the handicapped
person in question.

(©) Comparablefacilities. If a recipient, in compliance
with paragraph () of this section, operates a facility thet is
identifiable as being for handicapped persons, the recipient
shdl ensure that the fadility and the services and activities
provided therein are comparable to the other fecilities, serv-
ices, and activities of the recipient

Reg. 104.35 Evaluation and placement.

(@ Preplacement evaluation. A recipient that operatesa
public elementary or secondary education program shdll
conduct an eva uation in accordance with the requirements of
paragraph (b) of this section of any person who, because of
handicap, needs or is bdieved to nead specia education or
related services before taking any action with repect to the
initid placement of the person in aregular or specid educa
tion program and ay subsequent sgnificant change in
placement.

(b) Evaluation procedures. A recipient to which this
subpart applies shal establish standards and procedures for
the evauation and placement of persons who, because of
handicap, need or are bdieved to need specid education or
related services which ensure that:

(D Teds and other evduaion materids have been vali-
dated for the gpedific purpose for which they are used and are
adminigtered by trained personnd in conformance with the
ingructions provided by" their producer;

(2) Tests and other evauation materids indude those
tailored to assess ecific areas of educationd need and not
merely those which are designed to provide a single generd
intelligence quotient; and

(3) Test are sdected and administered S0 as best to ensure
that, when a test is administered to a sudent with impaired
sensory, manual, or spesking skills, the test results accurately
reflect the student's aptitude or achievement level or what-
ever other factor the test purports to measure, rather than
reflecting the student's impaired sensory, manual, or spesk-
ing sKkills (except where those skills are the factors that the
test purports to measure).

(c) Placement procedures. Ininterpreting evaluation data
and in making placement decisions, arecipient shal (1) draw
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upon information from a variety of sources, including apu-
tude and achievement tests, teacher recommendations, phys-
cd condition, socid or culturd background, and adgptive
behavior, (2) establish procedures to ensure that information
obtained from dl such sources is documented and carefully
conddered, (3) ensurethat the placement decison ismeade by
agroup of persons, including persons knowledgeable about
the child, the meaning of the evduation data, and the place-
ment options, and (4) ensure that the placement decison is
mede in conformity with Reg. 104.34.

(d) Reevaluation. A recipient to which this section gpplies
shdl establish procedures, in accordance with paragraph (b)
of thissection, for periodic reava uation of sudentswho have
been provided specid education and related services. A
reevauation procedure consigtent with the Education for the
Handicapped Act is one means of meeting this requirement.

Reg. 104.36 Procedural safeguards.

A recipient that operatesapublic e ementary or secondary
education program shdl establish and implement, with re-
spect to actions regarding the identification, evaluation, or
educationd placement of persons who, because of handicap,
need or are bdieved to need specid indruction or related
savices, a sydem of procedurd safeguards that includes
notice, an opportunity for the parents or guardian of the
person to examine relevant records, an impartid hearing with
opportunity for participation by the person's parents or
guardian and representation by counsdl, and a review pro-
cedure. Compliance with the procedura safeguards of sec-
tion 615 of the Education of the Handicapped Act is one
means of mesting this requiremen.

OCR POLICY INTERPRETATION
School Board Members as Hearing Officers

School board members may not serve as hearing
officers in proceedings conducted to resolve disputes
between parents of handicapped children and officids
of their school sysem. Policy Interpretation No. 6
(for full text, see page 132:03).

Reg. 104.37 Nonacademic services.

(@ General. () A recipient to which this subpart goplies
ghdl provide nonacadcmic and extracurricular services and
activities in such manner as is necessary to aford handi-
cgpped students an equal opportunity for participation in
such services and activities.

(2) Nonacademic and extracurricular services and ac-
tivities may include counsdling services, physical recregtion-
a ahletics, transportation, hedth services, recreationa
activities, specid interest groups or clubs sponsored by the
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recipients, referrals to agencies which provide assstance to
handicapped persons, and employment of students, including
both employment by the recipient and assistance in making
available outsde employment

(b) Counseling services. A recipient to which this subpart
appliesthat provides persond, academic, or vocationa coun-
seling, guidance, or placement services to its students shdl
provide these services without discrimination on the basis of
handicap. The recipient shdl ensure that qudified handi-
capped students are not counsded toward more redtrictive
career objectives than are nonhandicapped students with
smilar interests and abilities.

(¢) Physical education and athletics. (1) In providing
physica education courses and athletics and smilar pro-
grams and activities to any of its students, a recipient to
which this subpart applies may not discriminate on the basis
of handicap. A recipient that offers physical education
courses or that operates or sponsors interscholagtic, club, or
intramurd athletics shal provide to qudified handicapped
sudents an equa opportunity for participation in these
activities.

(2) A recipient may offer to handicapped students physical
education and athletic activities that are separate or different
from those offered to nonhandicapped students only if sepa-
ration or differentiation is congstent with the requirements of
Reg. 104.34 and only if no qudified handicapped student is
denied the opportunity to complete for teamsor to participate
in courses thet are not separate or different.

OCR POLICY INTERPRETATION

Participation of Handicapped Students in
Contact Sports

Studentswho have lost an organ, limb, or appendage
but who are otherwise qudified, may not be excluded
by recipients from contact sports. However, such stu-
dents may be required to obtain parental consent and
gpprovd for participation from the doctor mogt famil-
iar with their condition. If the school system provides
its athletes with medical care insurance for sickness or
accident, it must make the insurance available without
discrimination againgt handicapped athletes. Policy
Interpretation No. 5 (for full text, see page 132:03).

Reg. 104.38 Preschool and adult education
programs.

A recipient to which this subpart applies that operates a
preschool education or day care program or activity or an
adult education program or activity may not, on the basis of
handicap, exclude qudified handicapped persons from the
program or activity and shdl take into account the needs of
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uch personsin determining the aid, benefits, or servicesto be
provided under the program or activity.

Reg. 104.39 Private education programs.

(@ A recipient that operates a private dementary or
secondary education progran may not, on the basis of
handicap, exclude a qudified handicapped person from such
program if the person can, with minor adjustments, be
provided an appropriate education, as defined in Reg.
104.33(b)(1), within the recipient's program.

(b A recipient to which this section gpplies may not
charge more for the provision of an gppropriate educetion to
handicgpped persons than to nonhandi capped persons except
to the extent that any additional charge is judtified by a
subgantia increase in cogt to the recipient.

(©) A recipient to which this section applies that operates
specid education programs shall operate such programs in
accordance with the provisions of Regs. 104.35 and 104.36.
Each recipient to which this section applies is subject to the
provisons of Regs. 104.34, 104.37, and 104.38.

Subpart E—Postsecondary Education

Reg. 10441 Application of this subpart.

Subpart E applies to postsecondary education programs
and activities, including postsecondary vocationa education
programs and activities, that receive or benefit from Federd
finandid assistance and to recipients that operate, or that
receive or bendfit from Federal finendad assstance for the
operation of, such programs or activities.

Reg. 10442 Admissions and recruitment.

(@ General. Qudified handicapped persons may not, on
the badis of handicap, be denied admission or be subjected to
discrimination in admission or recruitment by a recipient to
which this subpart applies.

(b) Admissions. In adminigtering itsadmission policies, a
recipient to which this subpart applies:

(D May not apply limitations upon the number or propor-
tion of handicapped persons who may be admitted;

(2) May not make use of any test or criterion for admisson
thet has a disproportionate, adverse effect on handicapped
personsor any classof handicapped personsunless (i) thetest
or criterion, as usad by the recipient, has been vdidaied asa
predictor of success in the education program or activity in
quesion and (ii) aternate tests or criteria that have a less
disoroportionate, adverse effect are not shown by the Direc-
tor to be available.

© 1987 CRR Publishing Company, Alexandria, Virginia 22313-190S



NONDISCRIMINATION

(3) Shdl asure itsdf thet (i) admission tests are sdlected
and adminigtered 0 as best to ensure that, when a test is
adminigtered to an applicant who has a handicap that impairs
sensory, manual, or speeking skills, thetest results accurately
reflect the applicant's aptitude or achievement leve or what-
ever other factor the test purports to measure, rather than
reflecting the applicant's impaired sensory, manud, or
spesking skills (except where those skills are the factors that
the test purports to measure); (ii) admissions tests thet are
designed for persons with impaired sensory, manud, or
pesking skills are offered as often and in astimdy a manner
as are other admissions tests; and (iii) admissions tests are
administered in facilities that, on the whole, are accessble to
handicapped persons, and

(4) Except as provided in paragraph (c) of thissection, may
not make preadmission inquiry as to whether an applicant for
admisson is a handicapped person but, after admisson, may
meake inquiries on a confidentid basis as to handicaps that
may reguire accommodation.

(c) Preadmission inquiry exception. When arecipient is
taking remedid action to correct the effects of past discrimi-
nation pursuant to Reg. 104.6(a) or when arecipient istaking
voluntary action to overcome the effects of conditions that
resulted in limited participation in its federdly asssed
program or activity pursuant to Reg. 104.6(b), the recipient
may invite applicants for admission to indicate whether and
to what extent they are handicapped. Provided, That:

(D The recipient states clearly on any written quesuon-
naire used for this purpose or makes clear ordly if no written
questionnaire is used that the information requested is in-
tended for use solely in connection with its remedid action
obligations or its voluntary action efforts;, and

(2) Therecipient states clearly that theinformationisbeing
requested on a voluntary basis, that it will be kept con-
fidentid, that refusd to provide it will not subject the
gpplicant to any adverse trestment, and that it will be used
only in accordance with this part.

(d) Validity studies. For the purpose of paragraph (bX2) of
this section, arecipient may base prediction equationson first
year grades, but shal conduct periodic validity studies
againg the criterion of overadl success in the education
program or activity in question in order to monitor the
generd vdlidity of the test scores.

Reg. 104.43 Treatment of students; general.

(@ No qudified handicapped student shall, on the basis of
handicap, be excluded from participation in, be denied the
bendfits of, or otherwise be subjected to discrimination under
any academic, research, occupationa training, housing,
hedth insurance, counsdling, financid aid, physca educa-
tion, athletics, recreation, trangportation, other extracurricu-
lar, or other postsecondary education program or activity to
which this subpart applies.
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(b) A recipient to which this subpart gpplies that congders
participation by students in education programs or activities
not operated wholly by the recipient as part of, or equivaent
to, an education program or activity operated by the recipient
shdl assure itsdlf that the other education program or ac-
tivity, as a whole, provides an equa opportunity for the
participation of qudified handicgpped persons.

(©) A recipient to which this subpart applies may not, on
the bads of handicap, exclude any qudified handicapped
sudent from any course, course of study, or other part of its
education program or activity.

(d) A recipient to which this subpart gpplies shdl operate
its programs and activities in the mog integrated setting
appropriate.

Reg. 104.44 Academic adjustments.

(& Academic requirements. A recipient to which this
subpart applies shal make such modificationsto its academic
requirements as are necessary to ensure that such reguire-
ments do not discriminate or have the effect of discriminet-
ing, on the basis of handicap, againgt aqudified handicgpped
gpplicant or sudent. Academic requirements that the recip-
ient can demondtrate are essentia to the program of ingtruc-
tion being pursued by such student or to any directly related
licensing requirement will not be regarded as discriminatory
within the meaning of this section. Modifications may in-
clude changesin the length of time permitted for the comple-
tion of degree requirements, subgtitution of spedific courses
required for the completion of the degree requirements, and
adaptetion of the manner in which spedfic courses are
conducted.

(b) Other rules. A recipient to which this subpart applies
may not impose upon handicapped students other rules, such
as the prohibition of tape recorders in dassrooms or of dog
guides in campus buildings, that have the effect of limiting
the participation of handicapped students in the recipient's
education program or activity.

(c) Course examinations. In its course examinations or
other procedures for evaluating students' academic achieve-
ment in its program, arecipient to which this subpart gpplies
shdl provide such methods for eva uating the achievement of
sudents who have a handicap that impairs sensory, manud,
or gpeaking sKkills as will best ensure thet the results of the
eva udtion represent the student's achievement in the course,
rather than reflecting the student'simpaired sensory, manua,
or gpesking skills (except where such sKills are the factors
that the test purports to measure).

(d) Auxiliary aids. (1) A recipient to which this subpart
gppliesshd take such steps as are necessary to ensurethat no
handicapped student is denied the benefits of, excluded from
participation in, or otherwise subjected to discrimination
under the education program or activity operated by the
recipient because of the absence of educationd auxiliary aids
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for students with impaired sensory, manua, or spesking
ills.

(2) Auxiliary aids may include taped texts, interpreters or
other effective methods of making ordly delivered maerids
available to students with hearing impairments, readers in
libraries for students with visud impairments, dassroom
equipment adapted for use by students with manua impair-
ments, and other Smilar services and actions. Recipients
need not provide attendants, individually prescribed devices,
readers for persona) use or study, or other devices or services
of a persond nature.

Reg. 104.45 Housing.

(& Housing provided by the recipient. A recipient that
provides housing to its nonhandicapped students shall
provide comparable, convenient, and accessible housing to
handicapped students at the same cogt asto others. At theend
of the trangtion period provided tor in Subpat C, such
housing shdl be availablein aufficient quantity and variety so
that the scope of handicapped students choice of living
accommodation is, asawhole, comparableto that of nonhan-
dicapped students.

(b) Other housing. A recipient that assgs ay agency,
organization, or person in making housing availableto any of
its students shdl take such action as may be necessary to
assure itsdlf that such housing is, as awhole, made available
in amanner that does not result in discrimination on the basis
of handicap.

Reg. 104.46 Financial and employment assistance
to students

(@ Provision of financial assistance. (1) In providing
financid assstance to qudified handicapped persons, are-
cipient to which this subpart applies may nat, (i) on the basis
of handicap, provide less assigtance than is provided to
nonhandicapped persons, limit digibility for assstance, or
otherwise discriminate or (ii) assist any entity or person that
provides assistance to any of the recipient's dudents in a
manner that discriminates against qudified handicgpped
persons on the basis of handicap.

(2) A recipient may administer or asisst in the administra:
tion of scholarships, fellowships, or other forms of financid
ass stance established under wills, trusts, bequests, or Smilar
legd ingrumentsthat require awards to be made on the basis
of factors thet discriminate or have the effect of discriminat-
ing on the basis of handicap only if the overdl effect of the
award of scholarships, fellowships, and other forms of finan-
cid assstanceisnot discriminatory on the basis of handicap.

(b) Assistancein making available outside empl oyment.

recipient that assists any agency, organization, or person in
providing employment opportunities to any of its students
shdl assure itsdf that such employment opportunities, as a
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whole, are made available in a manner that would not violate
Subpart B if they were provided by the recipient.

() Employment of studentsby recipients. A recipient that
employs any of its sudents may not do so in a manner that
violates Subpart B.

Reg. 104.47 Nonacademic services.

(& Physical education and athletics. (1) in providing phys-
cd education courses and athletics and Similar programsand

activities to any of its students, a recipient to which this
subpart applies may not discriminate on the bass of hand-

icap. A recipient that offers physcal education courses or

that operates or sponsors intercollegiate, club, or intramurd

athletics shal provide to qudified handicapped students an

equd opportunity for participation in these activities.

(2) A recipient may offer to handicapped students physica
education and athletic activities that are separate or different
only if separation or differentiation is consstent with the
requirements of Reg. 104.43(d) and only if no qudified
handicapped student is denied the opportunity to complete
for teams or to participate in courses thet are not separate or
different

(b) Counseling and placement services. A recipient to
which this subpart applies that provides personal, academic,
or vocationa counseling, guidance, or placement services to
its students shdl provide these services without discrimina
tion on the bass of handicap. The recipient shal ensure that
qudified handicapped students are not counsded toward
more regtrictive career objectives than are nonhandicapped
studentswith smilar interestsand abilities. Thisrequirement
does not preclude arecipient from providing factud informa:
tion about licensang and certification requirements that may
present obstacles to handicapped persons in their pursuit of
particular careers.

(c) Social organizations. A recipient thet provides sgnifi-
cant assistance to fraternities, sororities, or Smilar organiza-
tions shal assureitsdf that the membership practices of such
organizations do not permit discrimination otherwise pro-
hibited by this subpart.

Subpart F—Health, Welfare, and
Social Services

Reg. 10451 Application of this subpart.

Subpart F applies to hedth, wefare, and other socid
sarvice programs and activities that receive or benefit from
Federd financia assstance and to recipients that operate, or
that receive or benefit from Federd financid assistance for
the operation of, such programs or activities.
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Reg. 10452 Health, welfare, and other social
Services.

(@ General. In providing hedth, welfare, or other socid
sarvices or bendfits, a recipient may not, on the basis of
handicap:

(D Deny a qudified handicapped person these benefits or
IVICES,

(2) Afford a qudified handicapped person an opportunity
to receive bendfits or services that is not equal to that offered
nonhandicapped persons,

(3) Provide aqudified handicapped person with benefits or
sarvices that are not as effective (as defined in Reg. 104.4(b)
as the bendfits or services provided to others;

(4) Provide benefits or services in a manner thet limits or
hes the effect of limiting the parTcipation of qudified handi-
cgpped persons; or

(5) Provide different or separate benefits or services to
handicapped persons except where necessary to provide
qudified handicapped persons with benefits and services that
are as effective as those provided to others.

(b) Notice. A recipient thet provides notice concerning
benefits or services or written materia concerning waivers of
rights or consent to trestment shdl lake such deps as are
necessary to ensure that qudified handicapped persons, in-
cluding those with impaired sensory or spesking skills, arc
not denied effective notice because of their handicap.

(©) Emergency treatment for the hearing impaired. A
recipient hospital that provides hedth services or benefits
shdl egtablish a procedure for effective communication with
persons with impaired hearing for the purpose of providing
emergency hedth care.

(d) Auxiliary aids. (1) A recipient to which this subpart
applies that employs fifteen or more persons shal provide
gppropriate auxiliary ads to persons with impaired sensory,
manua, or gpeeking sKkills, where necessary to afford such
persons an equal opportunity to benefit from the service in
question.

(2) The Assgtant Secretary may require recipients with
fewer than fifteen employees to provide auxiliary aids where
the provisons of aids would not sgnificantly impair the
ahility of the recipient to provide its benefits or services.

(3) For the purpose of this paragraph, auxiliary aids may
include brailled and tgped materid, interpreters, and other
ads for persons with impaired hearing or vision.
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Reg. 10453 Drug and alcohol addicts.

A recipient to which this subpart applies that operates a
generd hospita or outpatient facility may not discriminatein
admisson or trestment againgt a drug or dcohol abuser or
aooholic who is suffering from amedica condition, because
of the person's drug or acohol abuse or dcoholism.

Reg. 10454 Education of institutionalized
per sons.

A recipient to which this subpart applies and thet operates
or supervises a program or activity for persons who ae
inditutionalized because of handicap shdl ensure that each
qudified handicapped person, as defined in Reg. 104.3(k)(2),
in its program or activity is provided an appropriate educa
tion, as defined in Reg. 104.33(b). Nathing in this section
shdl be interpreted as atering in any way the obligations of
recipients under Subpart D.

Subpart G—Procedures

Reg. 10461 Procedures.

The procedurd provisions applicable to title VI of the
Civil Rights Act of 1964 apply to this part. These procedures
are foud in Regs. 100.6-100.10 and Part 101 of this Title.

[42 FR 22677, May 4, 1977; 42 FR 22888, May 5, 1977]

OCR POLICY INTERPRETATION

Applications of the 180-Day Limitations Period
to Discrimination Occurring Before the
Effective Date of the Regulations

The 180-day limitations period for complaints of
discrimination will not be gpplied to acts of discrimina
tion occurring prior to the effective date of the regula-
tions. Palicy Interpretation No. 2 (for full text, see
page 132:01).
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