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BY THE COMPTROLLER GENERAL
Report To The Honorable

Barry M. Goldwater, Jr.

House Of Representatives

OF THE UNITED STATES

Stronger Federal Efforts Needed For
Providing Employment Opportunities

And Enforcing Labor Standards

In Sheltered Workshops

Certain of the Fair Labor Standards Act's provisions for
handicapped workers in sheltered workshops create an un-
necessary administrative burden for the Department of Labor
and sheltered workshops.

Labor needs to strengthen its enforcement of other Fair La-
bor Standards Act provisions for handicapped workers em-
ployed in sheltered workshops.

Also, improved procedures are needed under a federally
sponsored procurement program for increasing employment
opportunities for the handicapped in sheltered workshops.
Specifically, better procedures are needed for

--evaluating employment opportunities created by the pro-
gram,

-notifying affected parties of proposed actions, and
-monitoring workshops' compliance with eligibility
requirements.

GAO makes several recommendations to the Congress and
the Secretary of Labor for simplifying the administration of
the Federal labor standards and strengthening their enforce-
ment.
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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON D.C. 20548

B-198860

The Honorable Barry M Gol dwater, Jr.
House of Representatives

Dear Mr. Gol dwat er:

In response to your July 10, 1979, request and later dis-
cussions with our representatives, we have reviewed the role of
sheltered workshops in enploying the handi capped and operating
in the conpetitive business community. This report describes
the adm nistration and enforcenent of the Fair Labor Standards
Act's provisions for handi capped workers enployed in sheltered
wor kshops and the adm nistration of a federally sponsored pro-
curenent program established by the Wagner-O Day Act to increase
the enployment opportunities in sheltered workshops. Al so, the
maj or factors affecting the conpetition between sheltered work-
shops and private industry in the open market are addressed.

The report also discusses what the Congress, the Departnment
of Labor, and the Commttee for Purchase fromthe Blind and O her
Severely Handi capped should do to improve Federal efforts in
providi ng enmpl oyment opportunities and enforcing |abor standards
for handi capped workers in sheltered workshops.

Copies of this report are being sent to the Director of the
Orfice of Managenent and Budget, appropriate congressional com
mttees, agency officials, and other interested parties.

Slncerely yours,

Acting Comptgilfer General

of the United States
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REPORT TO THE HONORABLE PRCOVIDING EMPLOYMENT OPPORTUNITIES
BARRY M. GOLDWATER, JR. AND ENFORCING LABOR STANDARDS
HOUSE OF REPRESENTATIVES IN SHELTERED WORKSHOPS
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Shel t ered wor kshops, established at the State and
|l ocal |evels, provide both training and enpl oy-
ment for the physically and nmentally handi capped
popul ati on of our Nation. In July 1979, Con-
gressman Barry M Gol dwater, Jr., asked GAO to
review the role of sheltered workshops in (1) em
pl oyi ng the handi capped and (2) operating in the
competitive business comunity. GAO s subsequent
study focused primarily on the adm nistration and
enforcement of the Fair Labor Standards Act's
provisions relating to handi capped workers em

pl oyed in sheltered workshops and the adm nistra-
tion of a federally sponsored procurenment program
established by the Wagner-O Day Act. Factors
affecting the relationship between sheltered

wor kshops and private industry were also ad-
dressed. (See pp. 7 to 9.)

Al t hough the Federal Government has taken many
actions to inprove the enploynent opportunities
and | abor standards for the handi capped, GAO
recommends that the Congress simplify the Fair
Labor Standards Act's provisions and that Labor
strengthen its enforcenment efforts. Al so, GAO
recomrends that the Wagner-O Day Act's adninis-
tration should be strengthened.

FEDERAL LABOR STANDARDS
SHOULD BE SI MPLI FI ED

The Fair Labor Standards Act, as anended, au-
thorizes Labor to issue special certificates to
shel tered workshops for enploying handi capped
wor kers at wage rates |ower, but not |ess than
50 percent of the statutory m ninmum wage unl ess
specifically exenpt. Speci al exenptions are
needed to prevent possible curtail ment of em

pl oyment opportunities for handi capped workers
who are not able to produce at the subm ni num
wage rate.
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GAO s analysis of Labor's special certificates
showed that congressional intent to encourage

a mninum standard of earnings for handi capped
wor kers has not been realized because 83 percent
of the total workshop popul ati on was enpl oyed
under Labor's special exenption certificates

at the end of fiscal year 1979.

Due to the lower functioning level of many handi -
capped workers in sheltered workshops, GAO be-
lieves that strict application of the subm nimum
wage requirement may result in (1) unenploynent
rat her than hi gher wages for many of these now
exenpt or (2) additional paperwork and adm nis-
trative costs for justifying individual exem-
tions. The vast majority of sheltered workshop
wor kers are now paid based on their individual
productivity.

If the Federal subm nimum wage requirenment were

elimnated, the workshops would still be re-
quired to base the workers' wages on individua
productivity. El i m nation of the subm ni num

wage requirenment would permt Labor to sinmplify
the process for certifying the eligibility of
sheltered workshops to pay handi capped workers

|l ess than the m ni num wage. The many exenption
provi sions would no | onger be needed, and a
single certificate could be used to establish a
wor kshop's eligibility to pay handi capped workers
|l ess than the m ni num wage.

RECOMMENDATI ON TO THE CONGRESS

GAO recommends that the Congress anend the Fair
Labor Standards Act to elimnate the provision

t hat handi capped persons who are enpl oyed under
speci al Labor certificates nust not be paid,|ess
than 50 percent of the statutory m ni nrum wage.

RECOMVENDATI ON TO THE
SECRETARY OF LABOR

GAO recommends that the Secretary revise the Fed-
eral regulations to (1) require that each sheltered
wor kshop establish and docunment a guaranteed wage
m ni mum for each handi capped worker and (2) estab-
lish procedures for workshops to use in docunmenting
each worker's guaranteed wage m ni num
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ENFORCEMENT OF FEDERAL LABOR STANDARDS
SHOULD BE STRENGTHENED

For fiscal years 1977-79, Labor reported that

317 (or 60 percent) of the 524 workshops inves-
tigated had underpaid 11,482 handi capped workers
about $2.7 mllion. GAO s analysis in five Labor
regi ons showed that:

—Shel tered workshops often failed to pay wages
based on an individual's productivity or to
comply with the terms and conditions of an ap-
proved Labor certificate. (See pp. 38 and 39.)

—Problems existed in conmputing piece rates, es-
tablishing hourly rates, determ ning prevail -
ing wage rates in local industry, and maintain-
i ng adequate records. (See pp. 32 to 37.)

—75 out of 105 different investigators made in-
vestigations in only 1 year, 23 in 2 years, and
only 7 in 3 years, and none of the five regions
reported spending nore than one-half of a staff
year investigating sheltered workshops. (See
pp. 39 and 40.)

GAO believes that Labor's enforcement effort has
been significantly weakened because it has ex-
cluded publicly operated workshops fromits in-
vestigation process until a decision is made on
the applicability of a 1976 Supreme Court ruling
that the act's m ninmum wage provision did not
apply to State and local governnment enployees
engaged in activities that are an integral part
of traditional government services. (See pp. 43
to 45.)

The act's provisions concerning wages based on
handi capped workers individual productivity
cannot be enforced by Labor if the resulting
wage rate exceeds the statutory m ni mum As a
result, handi capped workers may not be paid
according to the act's provisions even though
they receive the m ni num wage or higher. (See
pp. 41 to 43.)
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RECOMMENDATI ONS TO THE
SECRETARY OF LABOR

The Secretary should deci de whether the require-
ments of the Fair Labor Standards Act should be
applied to publicly operated sheltered workshops.
Managenment control over the planning, inmplenmenta-
tion, and evaluation of the investigation process
for sheltered workshops' conpliance with the re-
qui rements of the Fair Labor Standards Act should
be strengthened. (See pp. 46 and 47.)

MATTERS FOR CONSI DERATI ON
BY THE CONGRESS

GAO recommends that the Congress consider anmend-
ing the act to extend Labor's authority for!en-
forcing the provision that a handi capped worker's
wages must be commensurate with those paid non-
handi capped wor kers. (See p. 47.)

ADM NI STRATI ON OF THE
JAVI TS- WAGNER- 0' DAY PROGRAM
SHOULD BE STRENGTHENED

Under the Wagner-0' Day Act, as anended, the
Commi ttee for Purchase from the Blind and

Ot her Severely Handi capped is responsible for
(1) approving suitable products or services for
Federal Governnment procurement from sheltered
wor kshops, (2) establishing the fair market
prices, and (3) establishing rules and regul a-
tions for inmplenmenting the program (connonly
referred to as the Javits-Wagner-0'Day program).
(See pp. 51 to 54.)

Based on an analysis of the records for 185 com
moditi es and services approved by the Conmttee
for fiscal years 1977-79 and visits to 27 shel-
tered workshops participating in the Javits-
Wagner - 0' Day program GAO believes that the Com
mttee' s adm nistrative procedures should be
strengt hened. Public notification (in the Federa
Regi ster) of proposed additions to the |ist of
goods and services to be procured from sheltered
wor kshops does not provide current or recent
Government suppliers with sufficient notice.
(See pp. 58 to 64.)
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Al so, the Conmmittee's procedures are not adequate
for making sure that participating sheltered

wor kshops conply with the act's requirenment that

handi capped | abor nust account for not |ess than

75 percent of the total direct |abor hours in the

wor kshop. In many instances, sheltered workshops
were reporting to the Committee misleading or in-
accurate informtion. (See pp. 64 to 69.)

The Committee for Purchase from the Blind and Ot her
Severely Handi capped has del egated many adm ni s-
trative responsibilities to two central nonprofit
agencies. Using its rulemking authority, the
Committee established a comm ssion rate for reim
bursing the two agenci es. However, it has not

est abl i shed procedures for evaluating the adeouacy
of the rate or the comm ssions received by the
central nonprofit agencies. (See pp. 54 to 58.)

RECOMMENDATI ONS TO THE CHAI RMAN OF
THE COMM TTEE FOR PURCHASE FROM THE
BLI ND AND OTHER SEVERELY HANDI CAPPED

The Chairman should establish procedures for

(1) verifying the accuracy of the reports sub-
mtted by the workshops for the nunber of direct
| abor hours worked by handi capped and nonhandi -
capped workers and (2) evaluating the adequacy of
the comm ssion rate and the conm ssions received
by the central nonprofit agencies. (See p. 75.)

RECOMMENDATI ONS TO THE CONGRESS

The Congress should anend the Wagner-O Day Act to
require that the Committee for Purchase from the
Blind and Other Severely Handi capped notify
directly affected suppliers of the Commttee's
intent to consider the suitability of a product
or service for procurenent froma sheltered work-
shop. (See p. 75.)

MATTER FOR CONSI DERATI ON
BY THE CONGRESS

GAO recomends that the Congress consider request-
ing the Conmttee to assess its oversight respon-
sibilities and provide the Congress with an esti -
mat e of the resources needed for an adequate |evel
of Federal oversight. (See p. 75.)



EVMPLOYMENT OPPORTUNI TI ES FOR THE HANDI CAPPED
UNDER THE JAVI TS- WAGNER- 0' DAY PROGRAM ARE
NOT ADEQUATELY EVALUATED

Al t hough the act requires that 75 percent of the
direct |abor hours for each participating work-
shop be provided by handi capped workers to main-
tain eligibility for the program the Commttee
does not require the workshops to (1) maintain a
certain percentage for commmpdities and services
supplied to the Federal Governnent or (2) report
the percentage for such sales. Al t hough the act
did not establish the placement of handi capped
workers into conpetitive enploynment as a program
objective, the Commttee requires workshops to
report annually the number of handi capped workers
pl aced. However, the workshops are not required
to identify placements attributable to enpl oyment
opportunities created by the Javits-Wagner-0' Day
program Presently, job placement is not used as
a performance neasure by the Commttee, and thus,
there is less incentive for placing workers outside
t he wor kshop. As a result, many high-functioning
persons mght remain in sheltered workshops. ( See
ch. 5.)

RECOMVENDATI ONS TO THE CHAI RMAN OF
THE COWMM TTEE FOR PURCHASE FROM THE
BLI ND AND OTHER SEVERELY HANDI CAPPED

The Chairman should require participating shel-
tered workshops to (1) provide the estimted
direct |abor hours for handi capped and nonhandi -
capped workers for each proposed addition to the
Procurement List and (2) report the total direct
| abor hours for handi capped and nonhandi capped
wor kers for all products produced and for serv-
ices provided annually under the program A
recommendation is also nmade to strengthen the
Committee's evaluations of workshops' placenment
efforts. (See p. 91.)

RECOMVENDATI ONS TO THE CONGRESS

The Congress should anmend the Wagner-O Day Act to

(1) require that sheltered workshops neet a spe-
cific standard for the percentage of handi capped
direct |labor hours on all commodities produced

and/ or services provided under the program and

(2) recognize that enploynent opportunities created
by the program should be used, to the maxi mum extent,
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to prepare handi capped workers for placenent into
competitive enploynment outside the workshop. (See
p. 90.)

COMPETI TI VE RELATI ONSHI P BETWEEN SHELTERED
WORKSHOPS AND PRI VATE | NDUSTRY

When nonprofit and for-profit organizations com
pete, the rules and conditions of the conpetition
tend to favor the nonprofit organizations. Fed-
eral laws, especially incone tax provisions,

under certain conditions, may provide a conpeti -
tive advantage for sheltered workshops over pri-
vate busi nesses. However, GAO s anal ysis showed
t hat wor kshops generally incurred added costs

for serving and enploying a handi capped | abor
force--costs which may offset the effect of what-
ever conpetitive advantages a workshop may receive.
(See ch.6.)

AGENCY COMVENTS

The Department of Labor generally agreed with

GAO s recomendations relating to the adm nistra-
tion and enforcement of the Fair Labor Standards
Act's provisions. It did not comment on the recom
mendati on that the act be anmended to elimnate
the provision that handi capped workers enployed
under Labor certificates nust be paid not |ess
than 50 percent of the statutory m nimum wage.

Al so, Labor stated that it was not in a position
to endorse the recommendation relating to the
establishment and docunentation of a guaranteed
wage for each handi capped wor ker without conduct-
ing a detailed analysis of its full ram fications.

The Committee for Purchase from the Blind and Ot her
Severely Handi capped agreed (1) workshops should
provide the estimated direct |abor hours to the
Comm ttee when a proposed action is being con-
sidered and (2) the percentage of direct |abor for
handi capped workers should be monitored for com
modi ties produced and services provided under the
Javi ts-Wagner- O Day program However, the Com
mttee disagreed with the recommendation that
affected suppliers should be notified directly of
proposed additions to the Procurement List. Al so,
the Committee did not agree with GAO s recommen-
dations relating to the nonitoring of workshops'

pl acenment prograns.
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The National Industries for the Blind and the
Nat i onal Industries for the Severely Handi capped,
two private nonprofit corporations designated to
assist the Commttee in the adm nistration of the
Javi ts-Wagner-O Day program generally agreed with
GAO s recomendations relating to the adm nistra-
tion and enforcement of the Fair Labor Standards
Act' s provisions. However, the corporations dis-
agreed with the recomendations relating to the
adm ni stration of the Javits-Wagner-0'Day program
poi nti ng out that additional reporting and verify-
ing procedures would cause a significant adm nis-
trative burden for sheltered workshops. They al so
poi nt out that inplenmentation of many of the recom
mendat i ons woul d appear to contradict the adm nis-
tration's intent to reduce paperwork.

The two corporations believe that the program
should continue to have the flexibility to do its
job and not be hamstrung with overregul ation arid
conpl i ance review. Whil e GAO shares their concern
that Federal reporting and adm nistration require-
ments should be m nimzed wherever possible, GAO
beli eves that the recommendati ons are necessary
for the Committee to insure (1) conpliance with
the act's requirements and (2) achievement of the
program s goals and objectives efficiently and
effectively.

The coments provided have been incorporated in ap-
propriate sections of this report, and a full text
of all comments received appears in appendi xes VI
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CHAPTER 1

I NTRODUCTI ON

Qur society has been concerned about the welfare of handi-
capped persons for a long time. The physically and nmentally handi -
capped popul ation represents a disadvantaged, mnority group which
traditionally has been dependent on public assistance for surviva

and support. Since 1963, the Federal Government has taken many
actions to inmprove the enploynent opportunities and |abor standards
for handi capped persons. As the demand for community services for

t he handi capped increased, sheltered workshops have played an im
portant role by providing both training and enployment for severely
handi capped persons.

According to Departnment of Labor information, the nunmber of
sheltered workshops increased from 978 in fiscal year 1967 to 3,877
in fiscal year 1979, serving an estimated 174,746 handi capped per-
sons. Some of the physically and mentally handi capped are able to
nmove into competitive enployment in the community after training,
but nost of them because of the severity of their handi caps require
long-term training and sheltered enploynment.

WHAT |S A SHELTERED WORKSHOP?

Al t hough the term "sheltered workshop”" is comonly used, it
does not have a common meani ng. In this report, a sheltered work-
shop is any vocationally oriented rehabilitation facility which
provides (1) training, including structured enploynent, for handi -
capped workers who have potential for conpetitive enploynment or
(2) full-time enployment for severely handi capped persons who can-
not nmove from sheltered into conpetitive enpl oynment. Shel t ered
wor kshops provide a controlled, work-oriented environment to assist
handi capped persons develop their optiml |evel of vocational and
soci al functioning.

Shel tered workshops are established and operated at the State
and local levels to address rehabilitation and enpl oynent needs of
t he handi capped. Al t hough sheltered workshops primarily serve hand-
i capped persons, sone workshops may serve only clients with a spec-
ific disabling condition, and others may serve clients having a
broad range of disabilities. While the types of disabling condi-
tions vary considerably, the major disability groups include the
mentally retarded, nentally ill, visually inpaired, and orthopedi-
cally handi capped. According to Labor's March 1979 study of
shel tered workshops (based on a 1976 personal interview survey),
ment al | y handi capped persons conprise 83 percent of the workshop
popul ati on, physically handi capped workers account for 10 percent,
and socially disabled workers for 7 percent. 1/ Although sheltered

1/U.S. Department of Labor, Sheltered Workshop Study, Vol. II,
March 1979, page 31.



wor kshops are the principal, and often the only, source of enploy-
ment for the severely handi capped, sheltered workshops do not

necessarily enploy only handi capped wor kers. Many sheltered work-
shops enploy, on a full- or part-tinme basis, nonhandi capped
wor kers.

Most wor kshops provide a wi de range of vocational and reha-
bilitation services, such as

—eval uation (testing, vocational determ nation, or continuing
revi ew of devel opnent),

-—wor k adjustment training (acceptance of supervision,
cooperating with fellow workers, or devel oping good work
habits),

-—vocational training (developing or inproving occupationa
skills), and

-—pl acement services
At some wor kshops, the range of services provided is very |limted.

Generally, sheltered workshops are classified as either a (1)

regul ar wor kshop program or (2) work activities center. A regul ar
wor kshop programis one in which the enploynent opportunities for
handi capped persons are stressed. In contrast, a work activities

center is generally defined as a center which is planned and des-

i gned exclusively for providing therapeutic activities for handi -
capped persons whose physical or mental inpairment is so severe as
to make their productive capacity inconsequential. In work activi-
ties centers, the primary enphasis is on therapy rather than on

wor K.

According to Labor statistics, there were 1,689 regular worKk-
shop prograns and 3,079 work activities centers at the end of fis-
cal year 1979. 1/ In many instances, a rehabilitation facility will
operate both a regular workshop program and a work activities center.
Labor statistics show that 3, 877 organizations operated a regular-
program a work activities center, or both at the end of fiscal year

19 79. However, Labor statistics overstate the nunmber of individua
organi zati ons operating sheltered workshops because Labor considers
each branch |l ocation as a separate workshop. Some wor kshops operate

totally froma central |ocation, and others operate as many as nine
branch or satellite |ocations.

1/For reporting purposes, Labor collected information for the fiscal
year ended September 20, 1979.



The sources of revenue for sheltered workshops also vary sub-
stantially depending on the goals established and the type of handi -

capped popul ati on served by the workshop. For exanple, sheltered

wor kshops generate revenue fromthe production efforts of the hand-
i capped enpl oyees. Typically, business incone is derived from sub-
contract work for other businesses, prime manufacturing of products
for sale to Federal, State, or |ocal governments or on the conpeti-
tive market and the provision of services, such as custodial, jani-
torial, grounds maintenance, or equipnent repair and mai ntenance.

Federal, State, and |ocal government agencies also provide funding

support through general support grants or paying fees for services.
In addition, sheltered workshops are supported to varying degrees

by private sources of revenue, including donations from individuals
and organi zations, fundraising activities, and vocational and re-
habilitation service fees paid by individuals or insurance conmpanies.

According to Labor statistics, more than 75 percent of the

shel tered workshops are operated by private nonprofit corporations.
The scope of each corporation's activities and its operating poli-
cies are controlled by a board of directors which usually represents
the local business |eaders or other interested persons in the com
muni ty. Many of the private corporations provide a wide variety of
services in addition to the enploynment activities of the sheltered
wor kshop. Often, these other activities account for a major part of
the corporation's budget and assist far greater nunbers of handi -
capped persons than those enployed by the workshop. The remai nder
of the workshops are publicly operated either by a State or a |ocal
political subdivision. Al t hough many sheltered workshops are oper-
ated by the agency administering a State's vocational rehabilitation
program sheltered workshops are al so operated by other State agen-

cies, independent agencies or boards established under State |aw
and county or other political subdivisions of a State. In sone

i nstances, workshops are operated as part of a State or local hos-
pital, institution, or school system

FEDERAL ACTI ONS RELATI NG
TO SHELTERED WORKSHOPS

The Federal Governnment has played a major role in the growth
and devel opnent of sheltered workshops, including providing a var-
iety of funding sources, establishing special procurenment opportuni-
ties, and regulating workshop enploynment practices and procedures.

Federal financial assistance
for sheltered workshops

Enact nent of the Mental Retardation Facilities and Comrunity
Mental Health Centers Construction Act (Public Law 88-164, 77 Stat.
282) in 1963 provided the basis for a major Federal effort to de-
vel op and inprove services for the severely handi capped. The act
provided for Federal assistance in establishing sheltered workshops



for mentally retarded persons through grants for new construction
and expansion of existing buildings, enploying staff, and purchas-
ing equi pment . |

The 1965 Amendnments to the Vocational Rehabilitation Act
(Public Law 89-333, 79 Stat. 1282) authorized a conprehensive pro-
gram of Federal financial assistance for rehabilitation facilities
(i ncluding sheltered workshops), established a technical assistance
program for inmproving workshops, and mandated statew de planning of
sheltered workshops and other rehabilitation facilities.

Enact ment of the Devel opnmental Disabilities Services and Fa-
cilities Construction Amendnments of 1970 (Public Law 91-517, 84
Stat. 1316) also provided for statew de planning of services and
facilities for persons with devel opmental disabilities 1/ as wel
as Federal financial assistance for providing services and devel op-
ing facilities, including sheltered workshops.

Amendnments to the Social Security Act in 1967, 1972, and 1974
provi ded Federal financial assistance for social services for handi-
capped persons who were recipients or potential recipients of public
assi stance. Through these amendnents, sheltered workshops received
Federal funds for providing rehabilitation and social services for
i nproving the level of econom c independence or enployability of
handi capped persons.

The passage of the Rehabilitation Act of 1973 (Public Law 93-
112, 87 Stat. 355) provided for a wide variety of rehabilitation
services for severely handi capped persons. Under the 1973 act,
Federal funds were used for establishing and conducti ng vocati ona
rehabilitation programs for assisting handi capped persons to pre-
pare for and engage in conpetitive enployment to the extent of their
capabilities. State rehabilitati on agency staff provide referral,
counsel ing and gui dance, and placenment services. They al so coordin-
ate and authorize the acquisition of needed services from other
public prograns or purchase the required services on (a fee-for-
service basis fromthe private sector, including sheltered work-
shops or rehabilitation facilities.

Shel tered wor kshops al so receive Federal funds through pro-
grams established by other Federal |aws, including the Vocationa
Educati on Amendnments of 1968 (Public Law 90-576, 82 Stat. 1064) for
funding staff or providing services for training the handi capped,;
the Small Business I|nvestnent Act Amendments of 1972 (Public Law
92-595, 86 Stat. 1314) for financial assistance, through |oans or

l/Mental retardation, cerebral palsy, epilepsy, autism, and severe
dyslexia were conditions generally accepted as constituting a
developmental disability under the 1970 amendments.



| oan guarantees, for producing and marketing commodities and serv-
ices; the Rehabilitation, Conprehensive Services and Devel opnent al
Di sabilities Amendnents of 1978 (Public Law 95-602, 92 Stat. 2955)
for providing services or developing facilities; and the Conprehen-
sive Empl oyment and Training Act of 1973 (Public Law 93-203, 87
Stat. 839) for providing job training, and enployment for econom -
cally disadvantaged, unenployed, or underenpl oyed persons.

Federal efforts for inproving
enpl oynent opportunities in
sheltered workshops

In addition to providing financial and technical assistance to
wor kshops, the Federal Governnment also provides special priorities
for sheltered workshops in the Federal procurement market. The
Wagner - O Day Act, as amended (Public Law 92-28, 85 Stat. 77),
created the Commttee for Purchase fromthe Blind and Ot her Severely
Handi capped to establish a list of suitable products and services
whi ch the Federal Governnment nust purchase from designated sheltered
wor kshops. The original law, enacted in 1938, required procurenent
only fromworkshops for the blind. However, amendments in 1971 ex-
tended coverage to sheltered workshops serving other severely hand-

i capped persons. The Committee's primary purpose is to increase
t he enpl oyment opportunities for blind and other severely hand-
i capped persons.

In 1980, amendments to the Small Business Act (Public Law 96-
302, 94 Stat. 839) authorized public and private nonprofit organiza-
tions to participate in the small business set-aside program The
set-aside programis adm nistered by the Small Business Adm nistra-
tion and is designed to increase the nunber of Federal contracts
awarded to small businesses. Under this program the Small Busi -
ness Admi nistration works with Federal procuring agencies to ident-
ify commodities and services which do not require large facilities,
organi zations, or investments for the bidder to be conpetitive.
The law |limts the participation of public and private nonprofit

organi zations, including sheltered workshops, to fiscal years 1981,
1982, and 1983. Al so, the total anount of set-asides for these
organi zati ons may not exceed $100 mllion in any year.

Federal |abor standards protection

Wages of handi capped workers in nost sheltered workshops are
protected by three basic |abor standards | aws: the Fair Labor
St andards Act of 1938, as anended (Public Law 75-718, 52 Stat.
1060), the Service Contract Act of 1965, as amended (Public Law
89-286, 79 Stat. 1034), and the Wal sh-Heal ey Public Contracts Act
of 1936, as amended (Public Law 74-846, 49 Stat. 2036). Labor is
responsi ble for adm nistering and enforcing these acts.



The Fair Labor Standards Act of 1938, as amended, established
provi sions and standards for recordkeeping, mnimmwages, overtine
pay, child |abor, and equal pay. These basic requirements apply
to enpl oyees engaged in interstate commerce or in the production
of goods for interstate commerce. The act provides special exemp-
tions fromits requirements for workers enployed in certain occupa-
tions or establishments, including sheltered workshops. For ex-
anmple, the Secretary of Labor is authorized to issue special cer-
tificates for enploying handi capped workers in sheltered workshops
at wages |lower than the statutory mninum (now $3.35 an hour) to
encourage sheltered workshops to hire handi capped workers who are
not capable of earning the statutory m ni mum because of |ow produc-
tivity. Under the act, the wages paid handi capped workers in shelt-
ered workshops must be commensurate with those paid nonhandi capped
workers in local industry for essentially the same type, quality,
and quantity of work. Labor is also responsible for nonitoring
shel tered workshops' conpliance with the Federal standards.

The Service Contract Act of 1965, as amended, provides | abor
standards protection for enployees of contractors furnishing serv-
ices to the Federal Government. Sone exanples of services 1/ cov-
ered under the act include |aundry and dry cleaning, mail transpor-
tation, custodial, janitorial, grounds mai ntenance, security and
guard services, packing and crating services, cafeteria and food
service, aerial survey, anbulance services, equipnent repair and
mai nt enance services, inventory services, |inen supply services,
| odgi ng services, support services at mlitary installations,
drafting and illustrating services, conputer operation and repair,
keypunchi ng services, and warehousi ng or storage services. Under
the act, workers perform ng services under a Federal contract mnust
receive wages not less than the m ni mum wage specified under the
Fair Labor Standards Act and, for contracts exceeding $2,500, the
m ni rum wages and fringe benefits nust be based on rates determ ned
by the Secretary of Labor to be prevailing for service enployees
in the locality.

The WAl sh-Heal ey Public Contracts Act provides |abor standards
protection for enployees of contractors manufacturing! or furnishing
mat eri als, supplies, articles, and equipnent to the Federal Govern-
ment for all contracts exceeding $10, 000. Under the act, enployees
nmust be paid wages not |ower than the m ni mum wages determ ned by
the Secretary of Labor to be prevailing in the locality in which
the materials, supplies, articles, or equipment are to be manufac-
tured or furnished under the contract. In the absence of a higher
m ni mum wage, the mininmum rate established by the Fair Labor Stand-
ards Act must be paid.

1/Underlined examples represent typical services provided by
employees of sheltered workshops.



Wor kshop enploynment is also affected by other Federal | aws,
i ncluding the Occupational Safety and Health Act (Public Law 91-596,
84 Stat. 1590) in regard to the safety and health of workers and
the Rehabilitation Act of 1973 (Public Law 93-112, 87 Stat. 355)
in regard to nondiscrimnation on the basis of a handi cappi ng condi -
tion in enploynment under any program or activity receiving Federa
financial assistance.

OBJECTI VES, SCOPE, AND METHODOLOGY

During the past decade, several national studies and conven-
tions have addressed the role of sheltered workshops for training
and enpl oyi ng severely handi capped persons. 1/ Also, the operating
practices of sheltered workshops have received national publicity
during recent years as the subject of several |egislative and execu-
tive branch hearings. In addition, a series of articles highlight-
ing wages and working conditions in sheltered workshops were pub-
lished in the Wall Street Journal during 1979 and early 1980.

Handi capped workers and the operating practices of sheltered work-
shops were also the subject of a special investigation presented

on the CBS (Colunbia Broadcasting System) television program "Sixty
M nutes" in June 1979.

Based on publicity highlighting problenms in the operating
practices of sheltered workshops and on information provided by
representatives of private industry, Congressman Barry M Gol dwat er

Jr., asked us to exam ne the role of sheltered workshops in (1) em
pl oyi ng the handi capped and (2) operating in the conpetitive busi-
ness community. Primarily, Congressman Gol dwater was interested

in an assessnent of sheltered workshops' admnistration of and com
pliance with the requirements of several Federal |aws and prograns,
the relationship of workshops to other businesses conpeting in the
same product or service markets, and the effects of Federal funding
on sheltered workshop activities.

The purpose of our study was to analyze Federal efforts for
provi di ng enployment opportunities and enforcing |abor standards
for handi capped workers in sheltered workshops. Wthin this con-
text, another objective of the study was to obtain a better under-
standing of the role of sheltered workshops in the conpetitive busi-
ness community. Specifically, the study addresses the major factors
affecting the conpetition between sheltered workshops and private
i ndustry for the sale of simlar conmmodities and services on the
open market. We did not do a broad-based exam nation of the role
of sheltered workshops in providing rehabilitation, independent-
living, or related services to the handi capped. However, the op-
erating practices and procedures relating to the role of sheltered

1l/See appendix III for a selected bibilography with annotations.



wor kshops as a service provider are addressed in relation to the
movenment of handi capped workers from sheltered into conpetitive
enmpl oynment and the factors affecting the conpetition between
sheltered workshops and private industry.

Because Congressman Goldwater's request dealt with a broad
range of issues involving the operating practices of public and
private nonprofit sheltered workshops in Federal procurement pro-
grams and conpetition on the open market, we nmade our study at Fed-
eral, State, and |local government agencies; private business organ-
i zations; and sheltered workshops. In addition, we discussed the
i ssues surrounding sheltered workshop operations with |egislative
and executive branch officials, interest group representatives,
academ ci ans, representatives and officials of private businesses,
sheltered workshop officials, and State and |ocal government offi-
cials.

Adm ni stration of Federal
| abor standards

Chapter 2 discusses Labor's process for certifying sheltered
wor kshops to pay handi capped workers wages |lower than the statutory
m ni nrum wage established by the Fair Labor Standards Act, as amended.
The chapter discusses the (1) growth in the number of sheltered
wor kshops since the 1966 anendnments to the act, (2),characteristics
of Labor's special certificates for handi capped workers in sheltered
wor kshops, and (3) factors influencing the use of special certific-
ates by sheltered workshops. We al so included an assessment of the
effect of the act's provisions on the wages paid handi capped workers
and the types of certificates issued to sheltered workshops.

Enf orcenent of Feder al
| abor standards

Chapter 3 discusses Labor's process for investigating sheltered
wor kshops' operating practices and procedures to determ ne whet her
wor kshops are in conpliance with the requirements of the Fair Labor
St andar ds Act . The chapter highlights the general problens incurred
by sheltered workshops in conmplying with the act's requirenments and
presents the results of our analysis of Labor's enforcenment process
for five Labor regions during fiscal years 1977, 1978, and 1979.
Limtations on Labor's authority for enforcing the act's require-
ments are also discussed.

Adm ni stration of federally sponsored
enpl oyment opportunities

The Wagner-0' Day Act, as anmended, provides the primary Federal
effort for increasing the enployment opportunities for handi capped
workers in sheltered workshops. Chapter 4 discusses the managenment
responsibilities of the Commttee for Purchase fromthe Blind and



Ot her Severely Handi capped with regard to the procurement of

sel ected commodities and services by the Federal Government from
shel tered wor kshops. The chapter describes and assesses the Com
mttee's process for reviewing and approving itenms for procurenment
from sheltered workshops, reinmbursing the central nonprofit agen-
cies designated to provide adm nistrative assistance to the Com
mttee, and nonitoring eligibility requirements for workshops
participating in the program

Eval uation of federally sponsored
enpl oynment opportunities

The Committee for Purchase fromthe Blind and Ot her Severely
Handi capped was created to increase enploynment opportunities for
blind and other severely handi capped persons in sheltered work-
shops. Chapter 5 describes and assesses the Conmttee's proce-
dures for measuring its success in achieving this objective. It
al so discusses factors influencing the novement of handi capped
wor kers who are producing conmodities or providing services under
the act from sheltered into conpetitive enploynment.

Conpetition between sheltered
wor kshops and private industry
on the open market

The operation of sheltered workshops in the dual capacity of
servi ce provider and enployer has aroused increasing congressiona
and public interest over the role of workshops in the conpetitive
busi ness community. Chapter 6 discusses the major factors affect-
ing the conpetition between sheltered workshops and private in-
dustry for the sale of simlar comodities and services on the
open market . Al t hough existing Federal |aws appear to give
shel tered workshops a conpetitive advantage, other factors nust
be consi dered. These factors are presented through references to
and illustrations of key provisions of Federal |aws and of the
operating practices of sheltered workshops.

Scope of review
and met hodol ogy

Chapter 7 provides a detailed discussion of our work, assunp-
tions, and limtations. The chapter describes the methodol ogy used
for selecting the Labor regional offices and sheltered workshops
included in our study. 1/ W also included the procedures used
for collecting information, the types of information collected, and
the different analyses performed to serve as a basis for our con-
clusions and recommendati ons.

1/See appendix II for a list of the sheltered workshops visited.



CHAPTER 2

FEDERAL LABOR STANDARDS FOR

HANDI CAPPED WORKERS | N SHELTERED

WORKSHOPS SHOULD BE SI MPLI FI ED

The Fair Labor Standards Act, as amended, established Federa
| abor standards for paying handi capped workers enmployed in sheltered
wor kshops. Labor spends the majority of the resources it uses for
adm ni stering and enforcing the act's special provisions for handi -
capped workers on a conplex and tinme-consum ng process for certify-
ing sheltered workshops to pay less than the statutory m nimum wage
for handi capped workers. Furthernore, staff resources used for re-
viewi ng applications and issuing special certificates have greatly
i ncreased.

Our analysis of Labor's special certificates showed that the
congressional intent to generally provide a guaranteed wage of
50 percent of the statutory m ninmum wage to handi capped persons
working in a productive capacity in sheltered workshops has not
been realized. Handi capped workers who woul d benefit mobst from
the act's provision are excluded from coverage and only those whose
wage rate would seldom fall below 50 percent of the statutory mni-
mum wer e enployed under certificates requiring the Federal wage
guar ant ee. Less than 17 percent of the handi capped workers em
pl oyed in sheltered workshops under Labor certificates, as of the
end of fiscal year 1979, were eligible for the Federal subm ni mum
wage guarantee. 1/

THE FAI R LABOR STANDARDS
ACT OF 1938, AS AMENDED

The Fair Labor Standards Act (29 U.S.C 201 et seq.), enacted
on June 25, 1938, established the principle of a nationwi de m nimum

wage standard. In addition, the act provided standards for hours
of work and child |abor and established the Wage and Hour Division
in Labor to adm nister and enforce the act's provisions. The act

has been amended several tines to increase the m ninmumhourly wage
rate and the nunmber of covered workers and provide for equal pay
for workers perform ng equal work. In 1977, amendments established
a mni mum wage of $2.65 an hour, effective January 1, 1978, and
further increases to $3.35 an hour by January 1, 1981. Labor re-
ported that about 60.1 mllion workers were covered by the act's
provisions as of the end of fiscal year 1979.

_l_/For reporting purposes, Labor collected information for the
fiscal year ended September 20, 1979.
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Under the 1938 act, the Secretary of Labor was authorized to
i ssue special certificates for paying handi capped workers at wages
| ower than the statutory mninum as specified in such certifi-
cat es. The Fair Labor Standards Amendments of 1966 (Public Law 89-
601, 80 Stat. 830) substantially revised the act's provisions for
payi ng handi capped persons at special m ni rumwages. The 1966
amendments were designed to encourage the maintenance of a mninmm
standard of earnings for handi capped workers and assure that these
wor kers were not exploited through | ow wages. According to the
amendnment s, handi capped wor kers must be paid wages based on their
i ndi vi dual productivity in proportion to wages being paid nonhandi -
capped workers performng simlar tasks in their locality. The
amendnments al so established the principle of a subm ni mum wage
standard (50 percent of the statutory mninmum for handi capped
workers in sheltered workshops. To prevent curtail ment of enploy-
ment opportunities, the amendments provided authority for special
exenptions permtting handi capped workers to be paid at wage rates
| ower than the Federal subm ninmum standard.

Section 14(c)(1) of the act provides that the Secretary of
Labor, to the extent necessary to prevent the |oss of enploynent
opportunities, establish procedures for issuing special certifi-
cates for allow ng individuals, whose earning or productive capa-
city is inpaired by age, physical or mental deficiency, or injury,
to be enployed at wages which are lower than the statutory m ni num
wage established under section 6 of the act. Section 14(c)(1) also
provi des that handi capped persons enployed under the special cer-
tificates nmust be paid wages which are not less than 50 percent
of the statutory m ni num wage and which are comensurate with wages
pai d nonhandi capped workers in industry in the vicinity for essen-
tially the sane type, quality, and quantity of work.

However, section 14(c)(2) provides that the Secretary of Labor
may issue special certificates for enploying handi capped workers at
wages | ower than the subm ni rum wage standard. According to regul a-
tions established by the Secretary and upon the approval of the
St ate agency adm nistering vocational rehabilitation services, spe-
cial certificates may be issued to sheltered workshops for (1) em
pl oyi ng handi capped workers on work which is incidental to training
or evaluation programs and (2) nultihandi capped persons or others
whose earning capacity is so severely inpaired that they are unable
to engage in conpetitive enploynment. For any certificate issued
under section 14(c)(2), the wages paid to each individual nust be
related to the worker's productivity.

In addition, section 14(c)(3) provides simlar authority for
the Secretary to issue special certificates to sheltered workshops
for enpl oyi ng handi capped persons in work activities centers at
wages |ess than the subm ni rum wage standard established under sec-
tion 14(c)(1) of the act. Again, the Secretary nust establish

11



regul ati ons providing that the wages paid individuals in work ac-
tivities centers constitute equitable conpensation. In this sec-
tion, the term "work activities center” is defined as centers

pl anned and designed exclusively for providing therapeutic activi-
ties for handi capped clients whose physical or mental inpairnent
was so severe as to make their productive capacity inconsequenti al

LABOR S PROCESS FOR CERTI FYI NG
SHELTERED WORKSHOPS

The Wage and Hour Division of Labor's Enploynment Standards
Adm ni stration is responsible for adm nistering the special provi-
sions relating to the payment of wages to handi capped workers.
Under its authority, Labor established separate procedures for issu-
ing certificates authorizing special mninmm wages for handi capped
workers in sheltered workshops and in private industry. Labor's
certification process for sheltered workshops is primarily designed
to review and approve applications for paying handi capped workers
| ess than the statutory m ni mum wage (now $3.35 an hour) and |ess
than the statutory subm ni nrum wage (now $1.67 an hour)

For certification purposes, Labor established two major clas-
sifications for sheltered workshops: a regular program workshop and
a work activities center. A regul ar program workshop generally em
pl oys the nmore productive handi capped workers, and a work activities
center enploys severely handi capped workers with a |ower productive
ability. Only handi capped persons enployed in a workshop having a
regul ar program certificate are required to receive the Federal sub-

m ni mum wage guar ant ee. Al t hough the wage rate for a regular pro-
gram certificate cannot be less than the subm ni rum wage, a higher
rate not exceeding the statutory mni mum can be set. Wor k acti vi -

ties center certificates are not required to set a guaranteed wage
rate.

In addition, three other types of certificates can be granted
for exenpting handi capped workers from the federally guaranteed rate
in a regular program workshop or from Labor's regulations on in-

di vi dual productivity in a work activities center. 1/ Handi capped
persons may be enployed under an evaluation certificate in a pro-
gram whi ch uses the nedium of work for determ ning an individual's

potenti al . A training certificate is used for enploying individ-
uals in a program using work for teaching a specific skill or for
devel opi ng acceptable patterns of behavior in work situations.
Al so, individual rate certificates can be issued for enploying

i ndi vidual s whose (1) handicapping condition and/or productive

1/According to Labor's procedures, handicapped workers whose earn-
ings regularly exceed 50 percent of the statutory minimum over
a consecutive 3-month period cannot be employed in a work activi-
ties center, unless specifically exempt. (See p. 20.)
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capacity is so limted that the person is not able to earn the wage
rate set for a regular programworkshop or (2) earnings in a work
activities center regularly exceed 50 percent of the statutory

m ni mum wage for a recent consecutive 3-nmonth period. Al t hough
handi capped persons enployed in regular program workshops under
evaluation, training, or individual rate certificates are exenpt
fromthe federally guaranteed subm nimum rate, some certificates
may provide for a specific wage rate (lower than the Federal guar-
antee) which nust be paid by the workshop.

Generally, certificates are issued for 1 year and are renew-
abl e upon application. For a newly established workshop, a short-
term certificate may be issued to allow the handi capped workers to
establish their earning capacity. Handi capped wor kers may not be
paid less than the applicable statutory m ni nrumwage, or. prevailing
wage, before the effective date of the special certificate issued
to the workshop. Each type of certificate, except for the in-

di vidual rate certificate, applies to all handi capped persons em
pl oyed in the workshop at the time of application and to new wor k-
ers entering the workshop during the life of the certificate. It
is not necessary to report workers who are terminated fromem

pl oyment or transferred to other jobs. A certificate may be can-
celed if (1) it was fraudulently obtained, (2) the ternms were
violated, or (3) it was no |longer needed.

PAPERWORK REQUI REMENTS HAVE | NCREASED

The anount of paperwork has increased substantially as the
nunber of workshops and handi capped workers requiring exenptions
i ncreased. Paperwork includes (1) applications for the special
certificates prepared by workshops and reviewed by Labor, (2) ap-
plications for special exenption certificates reviewed and cer-
tified by State vocational rehabilitation agencies, and (3) cer-
tificates prepared and issued by Labor officials. From fiscal year
1967-79, the nunmber of workshops certified by Labor increased from
978 to 3,877 (a 296-percent increase), and the number of handi -
capped workers rose from 49,645 to 174,746 (a 252-percent in-
crease) . 1/ However, the nunber of certificates approved annually
increased from 1,116 to 13,728, a 1,130-percent increase over the
sanme peri od. Since fiscal year 1968, the certificates guarantee-
ing the Federal subm ninum wage have only increased from 1,761 to
2,220 annually, a 26-percent increase. 2/ Thus, the majority of
the increased paperwork has been caused by the need to exenpt | ower

1/Appendix IV shows the number of certified workshops and the
number of handicapped workers employed in these workshops by
fiscal year.

2/Fiscal year 1968 was the first full year of operation under the
1966 amendments.
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functioni ng handi capped workers fromthe requirenments of the Federa
subm ni mum wage guar ant ee.

During fiscal year 1967, Labor issued 1,116 certificates. Fol -
lowing the inmplenmentation of the 1966 amendments, leach sheltered
wor kshop could qualify for one, several, or all five types of special
Labor certificates. As a result, the numbers of certificates issued
and the resulting paperwork requirenments increased substantially.
During fiscal year 1968, Labor issued 6,171 certificates, an in-
crease of 453 percent over the previous year. Of these, 1,761 cer-
tificates required the paynment of the Federal subm ninmum wage or
above, and 4,410 exenpted workshops from paying the Federal wage

guar ant ee. Of the 4,410, 630 were approved for work activities cen-
ters, 648 for evaluation and training, and 3,132 for individua
rates. During fiscal year 1979, Labor issued 13,728 certificates—

2,220 required workshops to pay the Federal subm ninmum or above and
11,508 exenpted workshops from paying the Federal wage guarant ee.
Of the 11,508, 2,560 were for work activities centers, 1,663 for
eval uation and training, and 7,285 for individual rates.

In addition to the increases in the number of certificates
i ssued annually, the paperwork burden has also increased due to the
di fferent applications which nust be filed with Labor regional of-
fices and State vocational rehabilitation agencies, especially for
the increased nunber of special exenptions requested for eval uation
and training progranms and individual rates. Labor, through its re-
gional offices, processes the applications subnmtted by sheltered
wor kshops for the five types of special certificates. General ly,
one or more individuals are responsible for reviewi ng applications
and issuing certificates in each regional office. According to
t he responsi ble Labor officials in four of the five regions we
visited, 1/ the tinme spent for the certification process ranged
from about™ 0.5 to 1.5 staff years, depending on the nunber of work-
shops in each region. For these regions, the number of certified
wor kshops ranged from 292 to 677 as of the end of fiscal year 1979.

Every wor kshop requesting a special certificate for operating
a regul ar program workshop or a work activities center nust submt
annually a single application providing a wide range of information
about its general operating practices and wage structure. Among
ot her things, the workshop must furnish (1) a description of the
services offered, (2) the types of enploynment provided, (3) the
nature of the disabilities of the workers enployed, (4) earnings
data on handi capped workers, and (5) certain financial information
relating to the work program Additionally, each workshop request-
ing a special certificate for operating an eval uation and/ or

1/Labor officials in one region declined to estimate the time spent
on the certification process.
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training program nmust submit annually a separate application; a
separate application must also be submtted for each individua
rate certificate requested.

Al so, applications for evaluation, training, and individua
rate certificates nust be filed with the State vocational reha-
bilitation agency if the requested wage rate is less than 50 per-
cent of the statutory m nimm wage. For evaluation and training
programs, the State vocational rehabilitation agency nust prepare
an authorization stating that the program neets its standards,
substantially equival ent standards, for such programs before the
wor kshop' s application can be submtted to Labor. The State reha-
bilitation agency nmust also certify on each application for an in-
di vidual rate that the individual's earning capacity is so severely
i npaired that he or she is unable to engage in conpetitive enploy-
ment . Al t hough applications for evaluation and training certifi-
cates must be submitted annually, requests for renew ng individual
rate certificates may be included with the information on the ap-
plications filed annually for a regular program certificate. Ther e-
fore, the increased paperwork for Labor regional offices, State
vocational rehabilitation agencies, and workshops is directly re-
lated to the number of |ower functioning handi capped workers who
are exenpt from the requirements of the Federal subm ni num wage
guar ant ee.

MAJORI TY OF HANDI CAPPED WORKERS ARE EXEMPT
FROM FEDERAL SUBM NI MUM WAGE GUARANTEE

Speci al treatnment of the handi capped was recogni zed because
many i ndividuals cannot successfully conpete for jobs at the statu-
tory m ni mum wage because of age or physical or nmental disabilities.
If a worker's productivity is low, then the worker's earned wages
will be Iow Arbitrarily raising a worker's wages without a cor-
responding increase in his or her marginal productivity would place
his or her pay above the value of his or her contribution—this
situation which would make it unprofitable for a workshop to hire
or keep the worker. To prevent curtail ment of enployment opportuni-
ties for such individuals, the special provisions were included in
the 1966 anmendnments to induce enployers to hire handi capped workers
who were not capable of earning the statutory m ni nrum wage because
of |l ow productivity. Simlarly, special provisions were also in-
cluded to provide sufficient flexibility for enploying severely
handi capped workers at wage rates l|lower than the statutory sub-

m ni mum wage standard established by the 1966 anmendnents.

Section 605 of the 1966 anmendments required that Labor study
the wage paynments of handi capped workers in sheltered workshops,
including the feasibility of raising their existing wage standards
in sheltered workshops. Labor's report, sent to the Congress in
Septenmber 1967, concluded that the congressional intent to substan-
tially raise the wages of handi capped workers in sheltered workshops
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t hrough the special provisions of the 1966 amendnents had not been
realized. 1/ According to the report, the requirenment that the

m ni rum wage for handi capped workers in sheltered workshops should
be at |east 50 percent of the statutory m ni mum wage had not sig-
nificantly affected the wage structure for these workers. The re-
port pointed out that about one-half of all handi capped workers in
shel tered workshops earned |ess than 50 percent of the statutory

m nimum 2 years before the 1966 amendments and in 1967 after the
effective date of the amendnments. According to the report, the 50-
percent requirement did not have a discernible effect because about
hal f of the handi capped workers were covered under one of the spe-
cial exemption certificates (training or evaluation, individual
rate, or work activities center) and the other half were earning

at least 50 percent of the statutory m nimm before the 1966 amend-
ments. The study al so concluded that increases in the statutory
wage rate for handi capped workers under the act would probably in-
crease the number of work activities centers (to which a specified
m ni mum wage is not applicable) rather than increase the wages of
handi capped wor kers.

Since the enactnment of the 1966 amendnents, the statutory m ni-
mum wage has increased from$1.40 to $3.35 an hour, as of January 1,
1981. Whil e the total handi capped popul ati on enployed in sheltered
wor kshops has increased more than 250 percent since the anmendnment's
provi sions were inmplenented, the number of workers- covered by the
subm ni mum wage guarantee has increased |ess than 15 percent. In
fact, the percent of the total workshop popul ati on covered by the
subm ni nrum wage guar antee has decreased or renmni nhed constant each
year since the passage of the amendments. 2/ For the first ful
year of inplenmentation (1968), about 53 percent of the 47,900 handi -
capped workers in sheltered workshops were covered by the Federa
subm ni rum wage standard. Of the 174,746 handi capped workers in
shel tered workshops at the end of fiscal year 1979, |ess than 17
percent were covered by the subm ni nrum wage guar ant ee.

Al t hough the other 83 percent were enployed under one of the
four special exemption certificates, the 1966 anmendnents provide
t hat each handi capped wor ker must be paid wage rates, based on his
or her individual productivity, comensurate with those paid non-
handi capped workers performng similar tasks in their locality.
Thus, all handi capped workers are protected agai nst the paynent
of arbitrarily | ow wages by sheltered workshops.

1/U.S. Department of Labor, Minimum Wage and Maximum Hours Stand-
ards Under the Fair Labor Standards Act, Washington, D.C., Septem-
ber 1967, page 15,

2/appendix V shows the number of handicapped workers employed in
sheltered workshops by fiscal year and type of Labor certificate.
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Handi capped workers exempt from
Federal subm ni num wage guarantee
under evaluation, training, and

i ndividual rate certificates

The special certificates for evaluation and training pro-
grams and individual rates permt sheltered workshops to enploy
handi capped workers, regardless of their productive capabilities,
in a regular program workshop without being required to pay each
wor ker at |east 50 percent of the statutory m ni num wage. The
number of handi capped workers under regular, evaluation, and train-
ing programs and individual rate certificates increased from 34,904
in fiscal year 1968 to 57,729 in fiscal year 1979 (a 65-percent
increase). However, only 3,742 of the 22,825 increase was attribut-
able to expanded coverage for handi capped workers under a regular
program or individual rate certificates requiring a wage rate of at
| east 50 percent of the statutory nmininmm Thus, the majority of
the increase was for handi capped workers enployed under certifi-
cates which did not require paynent of the Federal subm nimum wage
rate.

Al t hough evaluation and training certificates were intended
for handi capped workers engaged in work which was incidental to
training or evaluation progranms, workshops may al so use these cer-
tificates to reduce the frequency of paying newly enployed handi -

capped workers the Federal guaranteed subm ni rum wage. These wor k-
ers often do not remain in the workshop after the specified eval ua-
tion and training periods end. In analyzing the relationships

anong eval uation, training, and regular work programs, a recent
study of sheltered workshops stated that:

"I'n many cases, the progranms were found to be virtu-
ally indistinguishable, especially in those cases--
which were the majority--where the renunerative em
pl oyment program received primary enphasis.” 1/

From fiscal year 1968 to fiscal year 1979, the nunmber of hand-
i capped wor kers covered by evaluation and training certificates in-
creased from®6,886 to 22,493, a 227-percent increase. If an indiv-
i dual worker's productivity does not exceed the Federal guaranteed
subm ni mrum wage rate by the end of the training or evaluation per-
i od, workshop officials nust decide whether to (1) increase (sub-
sidize) the worker's wages to the Federal subm ninmum rate under the
regular program certificate, (2) enploy the worker under an indiv-
idual rate certificate, (3) nmove the worker to a work activities
center, or (4) term nate the worker's enploynent.

i/Greenleigh Associates, Inc., The Role of the Sheltered Workshops
in the Rehabilitation of the Severely Handicapped, Volume II,
July 1975, page 78,
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I ndi vidual rate certificates are also used for providing the
flexibility to enpl oy handi capped workers in a regular program
wor kshop al though the workers are not able to earn the guaranteed
subm ni mum wage rate. The individual rate allows the the workshop
to set a |ower wage rate for each worker. The number of workers
enpl oyed under individual rate certificates at rates |ower than the
Federal subm nimum increased from 2,554 to 6,030, a 136-percent
i ncrease. The alternative to the use of special certificates for
eval uation and training progranms and individual rates may be the
| oss of enploynent opportunities for handi capped persons.

Handi capped workers exenpt fromthe
Federal subm ni mum wage guar antee
under work activities center
certificates

As pointed out by the 1967 Labor study, the nunmber of work ac-
tivities centers receiving special certificates has increased sub-
stantially. In fiscal year 1968, there were 513 workshops certified
as work activities centers, accounting for 12,996 of the total hand-
i capped wor kshop popul ati on. The nunber of work activities centers
increased to 3,079, enploying 117,017 handi capped workers by the end
of fiscal year 1979. In contrast, the nunber of workshops covered
by a regular program certificate increased from 668;to 1,689 during
the same period.

Work activities centers, a concept formally established by the
1966 anmendnents, were defined as "centers planned and designed ex-
clusively to provide therapeutic activities for handi capped clients
whose physical or mental inmpairnent is so severe as to nmake their

productive capacity inconsequential." Under its certification pro-
cess, Labor established several criteria which must[be met in order
to qualify as a work activities center. For exanple, a work ac-

tivities center nmust be an entire sheltered workshop or a physically
separated departnment of a workshop having an identifiable program

It nmust provide separate supervision of workers and maintain sepa-
rate records and be operated exclusively for providing therapeutic
activities for handi capped workers.

Based on our analysis of operating practices of 38 sheltered
wor kshops we visited (including 21 work activities centers), we be-
lieve that the definition in the 1966 amendnments does not properly
descri be current work activities centers' operations. Qur anal ysi s
showed that Labor's procedures and practices for distinguishing
bet ween regul ar workshops and work activities centers have created
an artificial distinction anong types of sheltered workshops which
cannot, in many instances, be substantiated by current sheltered
wor kshop operating practices. The majority of work activities cen-
ters we visited did not appear to exclusively provide therapeutic
activities, and it did not appear that the production of nost handi -
capped workers was inconsequenti al
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Labor nonetary criteria do not
measure | nconsequenti al
productive capaclty

To measure inconsequential productive capacity, Labor devel oped
nonet ary standards (ceilings) for the average annual productivity
and earnings of handi capped workers to eval uate whether a sheltered
wor kshop or separate department of a workshop qualifies as a work
activities center. The current ceiling for average annual produc-
tivity is $1,775 a year and for earnings it is $1,275 a year. The
nonetary standards are adjusted for each increase in the statutory
m ni mum wage by increasing the nonetary ceiling by the same percent-
age as the increase in the mninmm wage.

In devel oping the nonetary standards, Labor officials assuned
that inconsequential productive capacity may be related to an average
earning potential of 25 percent of the statutory nm ni numwage. Based
on this assunption, Labor's nonetary standards, as described bel ow,
appear to provide a reasonable basis for classifying a sheltered
wor kshop or a separate department of a sheltered workshop as a work
activities center.

Labor's conputation of average annual earnings is
based on the assunption that the average handi capped
wor ker will work about 1,500 hours a year (30 hours
a week for 50 weeks) at an average hourly earnings
rate of 25 percent of the statutory m ninmum wage.
The standard for the average annual productivity
(earned incone of the work activities center) is de-
term ned by marking up (by 25 percent) average
annual earnings to account for overhead costs in
excess of the labor rate for work perfornmed by the
work activities center.

However, Labor's procedures for collecting the data fromthe
sheltered workshops do not provide an accurate or reliable neasure
of a workshop's conpliance with the established nonetary require-
ments. Labor permits the sheltered workshops to report the average
number of handi capped workers in the work activities center on the
| ast day of each quarter for the previous fiscal year for measuring
the average annual earnings and productivity of the handi capped

wor kers. Al t hough the nmonetary standards are based on a 1,500-hour
work year, nost handi capped workers in the work activities centers
we visited worked considerably fewer hours. In all instances where

a significant nunber of handi capped persons worked |ess than 1,500
hours, the use of the average nunmber of handi capped workers to cal -
cul ate average earnings and productivity significantly understates
the workshop's computation of average annual earnings and produc-
tivity, as described in the follow ng hypothetical exanple.

19



Handi capped workers in a work activities center hav-
ing an average annual earnings and productivity of
$1, 100 and $1,600, respectively (under current Labor
procedures) nmay only be enployed for an average of
1,000 hours a year (conpared to the 1,500 hours used
for computing the Labor standards). Assum ng the
average earnings and productivity would increase pro-
portionately, average earnings and productivity would
equal $1,650 and $2, 400, respectively, if the handi -
capped worker were enployed for an average of 1,500
hours a year.

Thus, workshops may now qualify as work activities centers even
t hough the average productive capacity of the handi capped workers
m ght exceed the 25-percent rate on which the Labor standards for
measuring inconsequential productive capacity are based. In the
above-nmenti oned exanple, the average earning rate equaled $1.10 an
hour . The Labor standard was based on a rate of $0.84 an hour (25
percent of $3.35). At an annual average of 1,000 hours worked,
the work activities center will nmeet the Labor standard. However
the center will not meet the standard if the averages are based on
an average of 1,500 hours worked.

Labor also prohibits individual workers from being enpl oyed
under a work activities center certificate if their individual pro-
ductivity substantially exceeds the average of the limts estab-
|ished for the Labor nobnetary standards. According to Labor guide-
i nes, handi capped workers whose productivity substantially exceeds
the average may be covered under an individual rate certificate in
unusual cases to avoid extreme hardship. However, Labor consi ders
that a worker's productivity substantially exceeds the average only
where the earnings are regularly nore than 50 percent of the statu-
tory m ni mumwage for a recent consecutive 3-nmonth peri od. CQur
anal ysis of payroll and related docunments for 2,055 workers enpl oyed
in the 21 work activities centers we visited showed that about 30
percent had average hourly wage rates between 25 and 50 percent of
the statutory m ni num wage.

However, the annual earnings for most of these workers did not
exceed the maxi mum all owabl e only because the total hours worked
were significantly |lower than the 1,500 used for computing the
st andar d. Thus, Labor's process for certifying work activities cen-
ters results in many individuals being retained even though their
hourly wage rate exceeds Labor's criteria (25 percent of the m ninmm
wage) for measuring inconsequential production.

During our fieldwork, we visited 21 work activities centers
in nine States. Six were separate workshops and 15 were part of
a |larger sheltered workshop. Private nonprofit corporations oper-
ated 16 of the work activities centers and 5 were publicly operated.
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According to information submtted to Labor, the 16 privately oper-
ated work activities centers qualified under the established mone-
tary standards. Since June 24, 1976, publicly operated workshops
were not required to apply for renewal certificates; therefore,
informati on was not available for these workshops. (See pp. 43

to 45.)

To test the validity of Labor's procedures for collecting
data for measuring average annual earnings and productivity, we
accumul ated the hours worked by 7 of the 16 work activities centers.
We were not able to collect sufficient information at the other
ni ne wor kshops because the avail able records did not (1) differ-
enti ate between handi capped workers enployed in a center and those
enmpl oyed in a regular workshop program (2) maintain paid hours,
(3) maintain separate information on dollar volume of sales for
the work activities center, or (4) permt data to be retrieved
within a reasonable time frane.

For the seven work activities centers, we converted the tota
hours worked into full-time equivalents by dividing the total hours
by 1,500 hours in order to evaluate each center's performance on a
basis consistent with Labor's standards. Based on our cursory anal -
ysis, it appears that the average earnings and/or productivity for
four of the seven workshops woul d exceed Labor's standards if full-
time equivalents rather than the average nunber of workers were
used. More inportant, our analysis shows that the inconsistencies
bet ween Labor's procedures for collecting data fromthe workshops
and conputing the average earnings and productivity may induce work-
shops to arbitrarily limt the number of hours worked by a handi -
capped person or an individual worker's pay to avoid exceeding the
requi red productivity or earnings limts.

Di fferences between regular program
wor kshops and work activities centers
appear m ni nal

Al t hough a wor kshop, or department of a workshop, cannot be
classified as a work activities center unless it meets all Federal
criteria, including physical separation froma regular programwork-
shop, mai ntenance of separate records, and separate supervision of
handi capped wor kers, our analysis of 21 work activities centers'
prograns indicated that the Federal criteria were sometimes not
conplied with. O the 21 work activities centers we visited, 15
were classified as separate departnments of a sheltered workshop
Of these 15 work activities centers, 4 were operating in a separate
room building, or l|location fromthe regular work programand 7.
were physically separated by an aisle or tenmporary barrier in the
same room as the regul ar workshop program Four were not physi -
cally separated; work activities center and regul ar programworkers
were comm ngl ed.
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Al so, the general goal of providing sheltered enployment op-
portunities for severely handi capped workers in work activities
centers does not appear to be consistent with the congressiona
intent. According to the Senate Labor and Public Welfare Committee
report 1/ on the bill which became Public Law 89-691, work activi-
ties centers should be planned and designed exclusively for provid-
ing therapeutic activities where the focus is on teaching basic
living skills to handi capped workers whose physical or nmental im
pairment is so severe as to make their productive capacity incon-
sequenti al . According to the Senate report, work activities cen-
ters may include any purposeful activity as long as work or pro-
duction is not the main purpose.

Al t hough the level of productivity for individual handi capped
wor kers was usually much |ower than that of handi capped workers in
a regul ar workshop program the handi capped workers enployed in the
21 work activities centers we visited were generally enployed in a
productive capacity for extended tine periods. For exanple, workers
in the work activities centers visited were involved in such produc-
tive activities as manufacturing wooden tent pegs, surveyor pegs,
wooden pl anters, sponges, scrubbers, and wooden pallets; assenbling
bottl e nops and ball point pens; grounds nmaintenance, janitorial
services, and commercial mailing services; recycling alum num and
pl astic and paper waste products; and packaging various products.
At nmost work activities centers we visited, handi capped persons were
enpl oyed on the sane jobs or types of jobs as workers enployed in
the regular program workshop.

Of 158 sheltered workshops participating in the Javits-Wgner-
0' Day program during fiscal year 1979, a federally sponsored procure-
ment program (see ch. 4), 77 operated a work activities center in
addition to a regular workshop programand 2 were classified only
as work activities centers. Based on our review of the programs
records and visits to 13 of the work activities centers, we found
t hat about 50 percent of the centers were involved, to sone extent,
in producing commdities or providing services for the Federa
Gover nment . Al so, we found that direct |abor hours worked by hand-
i capped workers in the work activities centers were used, along
with the direct |abor hours for the regular program workshop, for
meeting the program s requirement that at |east 75 percent of the
direct labor hours must be performed by handi capped workers. ( See
pp. 64 to 66.)

Al t hough Labor's admi nistration of the work activities center
concept does not appear to neet the intent of the act, stricter
enforcement may achieve the same results at a higher adm nistrative
cost. Qur analysis of the workers enployed under the various exenp-
tion certificates appears to substantiate a trend toward including

1/8. Report No. 1487, 89th Cong., 2d Sess. (1966).
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wor kers under the broad work activities center category. For ex-
anpl e, the percent of total handi capped workers on individual rate
and evaluation and training certificates declined fromb5.3 to 3.5
and 14.4 to 12.9, respectively, fromfiscal year 1968 to 1979. Dur -
ing the same period, the percent of total workshop popul ation in-
cluded under work activities center certificates increased from
27.1 to 66.9. However, it is probable that all workers in work ac-
tivities centers, except those already earning in excess of the sub-
m ni rum wage, would be exempt under either the evaluation or train-
ing work programs, or individual rate certificates. Thus, stricter
interpretation of the work activities center concept would probably
result in additional paperwork and adm nistrative costs with mninm
benefit for handi capped workers.

SUBM NI MUM WAGE GUARANTEE SELDOM
BENEFI TS ELI Gl BLE WORKERS

According to the 1966 amendnents, all handi capped workers re-
gardl ess of the type of certificate must be paid, as a mnimm
commensur ate wages for all hours worked in a sheltered workshop
Conmmensur ate wages refer to wages which are paid to a handi capped
wor ker based on his or her individual productivity in proportion
to the prevailing wages and productivity of nonhandi capped workers
perform ng essentially the sane work in the same geographic area.
The objective of the commensurate wage requirenment is to pay the
handi capped wor ker for what he or she produces. For exanple, the
commensurate wage rate for a handi capped worker who is 75 percent
as productive, considering quality and quantity, as the average
nonhandi capped wor ker perform ng essentially simlar work in indus-
try at an hourly rate of $4 would be $3—75 percent of the wages
paid the nonhandi capped worKker.

The Federal submn nimum wage requirement is designed to provide
a standard of wage protection for handi capped workers whose wage
rate, based on the commensurate wage provision, would not equal or
exceed 50 percent of the statutory m ni rumwage (now $1.67 an hour).
To be eligible for the Federal subm nimum wage protection, a handi-
capped worker nust be covered under a regular program or an individ-
ual certificate requiring a rate of at least 50 percent of the sta-
tutory m ni mum wage. During fiscal year 1979, less than 17 percent
of the total workshop popul ati on was covered under Labor certifi-
cates requiring paynment of not less than the subm ni nrum wage rate.
However, only workers whose productivity falls below the 50-percent
l evel will benefit from the Federal submn nimum wage requirenment.
In these instances, a workshop nust subsidize workers so that their
wage rate equals at |east 50 percent of the statutory m ni num wage.

Al t hough the 1966 anendnments were intended to provide subm ni-

mum wage protection, it appears that Labor's certification process
has generally limted the coverage to handi capped persons who were
able to consistently earn more than the 50-percent guarantee. Qur
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anal ysis of the average hourly wage rates for 995 handi capped

wor kers enployed under regular program certificates in 19 work-
shops we visited showed that the majority of workers had wage
rates substantially above the 50-percent Federal subm ninmum The
following table shows the breakdown for the workers.

Wage rate as a percent Handicapped workers
of the minimum wage Number Percent
50 to 74.9 274 27.5
75 and above 721 72 .5
Total 995 100 .0

For the 995 workers, it is doubtful that the productivity of
many of the 721 who were earning at |east 75 percent of the m nimm
wage would often fall below the Federal subm nimm |evel. Siml -
arly, the 274 workers whose average wage rates ranged from50 to
75 percent would only benefit fromthe Federal subm ninmum guarantee
for instances when their productivity would fall below 50 percent
of the m ni num wage. Al t hough several of the workshops visited
subsidized a limted nunmber of individuals so that their wage rate
exceeded the Federal subm ninmum rate, we believe that most handi -
capped workers covered by Labor certificates requiring the Federa
subm ni rum wage guarantee were able to consistently earn nore than
50 percent of the statutory m ni mum wage.

CONCLUSI ONS

The primary purpose of section 14(c) of the Fair Labor Stand-
ards Act of 1938, as anended, was to encourage the maintenance of
a mnimum standard of earnings for handi capped workers and to dis-
courage enployers from exploiting such workers by paying them | ow
wages. The |law s provision that sheltered workshops must pay hand-
i capped wor kers based on their individual productivity, and the
prevailing industry wage provides a reasonable Federal wage standard
for assuring that handi capped workers in sheltered workshops are
paid fairly. However, the law s provision for paying handi capped
workers in sheltered workshops a fixed subm ni nrum wage has not as-
sured a mnimum standard of earnings because only those whose wages,
based on their individual productivity, would seldom fall bel ow the
Federal subm ninum are enpl oyed under certificates requiring the
Federal subm ni nrum wage guar ant ee. Labor issued exenptions for
83 percent of the workshop population in fiscal year 1979.

When a wage rate, based on the subm ni mum guar antee, exceeds
the level of a worker's productivity, each workshop nust assume
the financial burden for paying the required subsidies. For cases
where the workshop would not be able to pay a subsidy, the workshop
nmust deci de whether to apply for one of the exenption certificates
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or to term nate the enploynment opportunities for the handi capped.
Due to the |ower functioning |evel of many handi capped workers in
shel tered workshops, the Federal subni nimum wage requirenment may
result in unenmploynent rather than higher wages for those not ex-
enpt . Therefore, strict enforcenment of the Federal subm ninmum
guarantee may hurt rather than hel p handi capped workers.

In view of the staff resources used for review ng applications
and issuing certificates for the various exenption categories and
the | ow number of handi capped workers benefiting from the subm ni-
mum wage guarantee, we believe that the Congress should elimnate
t he Federal policy mandating a guaranteed subm ni nrum wage rate for
handi capped workers in sheltered workshops. Elimnating the Federa
subm ni rum wage guarantee would result in few changes fromthe pre-
sent sheltered workshop operating practices and procedures as far
as financial managenment and wor ker conpensati on systenms are con-
cerned . Most handi capped workers in sheltered workshops are paid
based on their individual productivity (under the commensurate wage
principle). If the Federal subm ni num wage guarantee requirenent
was elimnated, the sheltered workshops would still be required to
base the workers' wages on the comrensurate wage principle. However,
elimnation of the subm ni num wage requirement would permit Labor
to sinplify the process for certifying the eligibility of sheltered
wor kshops to pay handi capped workers |ess than the m ni rum wage.
The numerous exenption provisions would no |onger be needed, and a
single certificate could be used for each workshop.

Al so, Labor could continue to provide a |evel of subm ninmm
wage protection for handi capped workers in sheltered workshops even
t hough the statutory requirement for a single Federal subm ninum
wage was elim nated. For exanple, Labor could require each workshop
to establish a guaranteed wage m ninmum for each worker based on
each worker's average productivity for a specified time period or
a workshop could decide to provide a higher guarantee. For exanpl e,
if a worker's average productivity was 40 percent for the nost
recent 90-day period, the guaranteed wage would be $1.34 (40 per-
cent of $3.35). Thi s approach woul d expand the protection avail -
abl e under the present system by extending a wage guarantee to each
i ndi vi dual worker in a sheltered workshop. Now, each workshop is
required to maintain records docunenting the wage rate paid to each
wor ker . Therefore, its paperwork requirenments would not be sig-
nificantly increased.

RECOMVENDATI ON TO THE CONGRESS

We recommend that the Congress amend the Fair Labor Standards
Act to elimnate the provision that handi capped persons who are
enpl oyed under special Labor certificates in sheltered workshops
must not be paid |less than 50 percent of the statutory m ninum
wage.
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PROPOSED STATUTORY AMENDMENTS

The nmodifications to the Fair Labor Standards Act, based on
our recomendation to the Congress, would read: Section 14(c)(1)
of the Fair Labor Standards Act of 1938 (29 U.S.C. 214(c)(1l)) is
amended to read as follows:

"The Secretary of Labor, to the extent necessary in
order to prevent curtailnment of opportunities for
enmpl oyment, shall by regulation or order provide for
the enmpl oyment under special certificates of individ-
uals (including individuals enployed in agriculture)
whose earnings or productive capacity is inpaired

by age or physical or nmental deficiency or injury,
at wages which are |ower than the m nimum wage ap-
plicabl e under section 6 of this act and which are
commensurate with those paid nonhandi capped workers
in the industry in the vicinity for essentially

the sanme type, quality, and quantity of work and
which are related to the worker's productivity."

Both section 14(c)(2) and section 14(c)(3) of the act (29 U S. C
214(c) (1)) should be deleted.

AGENCY COMMENTS AND OUR EVALUATI ON

Nei t her Labor nor the Commttee for Purchase fromthe Blind
and O her Severely Handi capped comented on our recomrendation to
the Congress that the Fair Labor Standards Act be amended to elimn-
ate the Federal policy for providing a guaranteed subm ni nrum wage
of not |less than 50 percent of the statutory m ni nrum wage for hand-
i capped workers in sheltered workshops. The National |[Industries
for the Blind and National Industries for the Severely Handi capped
agreed with the recommendati on

Labor indicated that it was not in a position to endorse a

proposal included in a draft of this report that sheltered workshops

establish and document a guaranteed wage m ni mum based on average
productivity for each handi capped worker, without a detailed anal-
ysis of its full ram fications. Labor was concerned that such a
wage m ni mum could have an adverse effect on handi capped workers
because workshops woul d place greater enphasis on productivity,

at the expense of other services and activities the handi capped
wor kers may need. Labor believed this could be a particul ar prob-
lemin work activities centers, where the enphasis should be on
therapeutic activities rather than on productivity. Anot her con-
cern of Labor was that workshops mght be inclined to switch from
payi ng at piece rates to paying at time rates to sinplify their
recordkeepi ng burden. Pi ece rates normally are preferable in
vocational rehabilitation, because they contain a built-in incen-
tive which enables the worker to work at his or her own pace, and
they permt a nore current and accurate neasure of productivity
than hourly rates.
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Qur proposal was designed to continue a guaranteed wage concept
established by the 1966 anmendments on an individual basis to allow
a degree of flexibility in recognition of the divergent functioning
| evel s of handi capped workers in sheltered workshops. Under a guar -
ant eed wage system based on a worker's average productivity for
a specific time period, the worker would be paid based on his or
her actual productivity if the comensurate wage exceeded the guar-
anteed rate. However, if the workers' productivity declined so
that his or her commensurate wage was |ess than the guaranteed rate,
t he worker's wages could not be reduced bel ow the guarantee during
t hat peri od. However, where a worker's average productivity during
a period is lower than the guaranteed wage he or she receives during
that period, a proportionately |ower guaranteed wage could be estab-
lished during the next period.

While the act's conmmensurate wage provision provides a reason-
abl e Federal wage standard for assuring that handi capped workers in
sheltered workshops are paid fairly, we continue to believe that a
guar ant eed wage m ni mum for each worker should be established by the
wor kshops. We nodified our proposal and are recommendi ng that Labor
devel op procedures for workshops to follow in establishing a guar-
anteed wage mni mum for each handi capped worker. (See p. 28.)

The National Industries for the Blind agreed that sheltered
wor kshops should be required to establish and docunment a guaranteed
wage nmi ni mum for each handi capped worker, and it stated that such a
requi rement woul d make workshops focus on individual productivity
rather than on the conplexities of the present certification pro-
cess. In devel opi ng regul ati ons, the National Industries for the
Bl i nd suggested that Labor include protective steps that a worker's
guaranteed rate should not be allowed to fall below a certain per-
centage of the rate in effect at the tinme of the periodic evaluation
and that the workshops' records should clearly show how the rate
for each individual is determ ned.

Al t hough the National Industries for the Severely Handi capped
agreed with the proposal, it believes that a guaranteed wage based
on average productivity may not adequately consider the wide fluc-
tuation in daily productivity of many handi capped workers due to
factors, such as the severity of the physical or nmental disabili-
ties and synptonetol ogi es, side effects of medication, or recur-
rence of symptons formerly in rem ssion. Also, the National |Indus-
tries for the Severely Handi capped pointed out that the productivity
rates of individual workers are affected by daily variances in the
conplexity, diversity, and quality of the avail abl e work. As a re-
sult, the National Industries for the Severely Handi capped believes
that the use of an average over tine to establish a guaranteed rate
woul d negatively inpact on a workshop's ability to enploy individ-
uals with severe disabilities and variabilities in productivity.
The National Industries for the Severely Handi capped concl uded that
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Labor must coordi nate proposed changes in Federal requirements with
the workshop community to insure protection for individual workers
and to avoid placing unnecessary adm nistrative burdens on workshops.

RECOMMVENDATI ONS TO THE
SECRETARY OF LABOR

We recommend that the Secretary revise the Federal regulations
to (1) require that each sheltered workshop establish and docunent
a guaranteed wage m ni nrum for each handi capped worker and (2) estab-
lish procedures for workshops to use in documenting each worker's
guar anteed wage m ni mum Specifically, we recommend that the Sec-
retary adopt procedures which assure that each worker's guaranteed
wage is determ ned on the basis of individual productivity, such as
a worker's average productivity for a specified time period.
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CHAPTER 3

ENFORCEMENT OF FEDERAL LABOR STANDARDS FOR

HANDI CAPPED WORKERS | N SHELTERED WORKSHOPS

SHOULD BE STRENGTHENED

Many handi capped workers have little knowl edge of their rights

under the Fair Labor Standards Act. In many instances, officials
of sheltered workshops may inadvertently violate the act's provi-
sions or not understand the steps necessary for conpliance. Ther e-

fore, effective managenent of Labor's process for enforcing the
act's requirenments is essential for insuring that (1) handi capped
wor kers enployed in sheltered workshops are made aware of the com
pensation to which they are entitled and (2) officials of sheltered
wor kshops are inforned about their responsibilities under the act.

To date, the scope of Labor's sheltered workshop investigation
process has been limted by insufficient staff resources and a |ack
of adequate management controls. Also, limts on Labor's enforce-
ment authority under the act and its actions following a recent
Supreme Court decision have severely reduced the scope and effec-
tiveness of Labor's efforts for monitoring wages paid to handi -
capped workers in sheltered workshops. For exanpl e:

—tabor does not have the authority for requiring workshops
to pay wages in excess of the statutory m ni mum wage even
t hough handi capped workers are eligible for higher wages
under the commensurate wage principle established by the
1966 amendments to the Fair Labor Standards Act.

—tabor has excluded publicly operated workshops fromits
enforcenment process because a 1976 Supreme Court decision
ruled that the act's m nimum wage provisions did not apply
to State and | ocal government enployees engaged in activi-
ties that are an integral part of traditional government
services.

The scope of Labor's enforcenment process was |imted—between
3.8 to 5.9 percent of the sheltered workshop universe was investi-
gated annually during fiscal years 1977, 1978, and 1979. 1/ How-
ever, Labor investigators reported that 11,482 handi capped workers
in 317 of the 524 workshops investigated during the 3 fiscal years
were not paid in conpliance with the Fair Labor Standards Act.

1/Labor collects information on its investigation activities

for the fiscal year beginning September 21 and ending on
September 20.
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Qur visits to 38 sheltered workshops in 12 States and the District
e reported by

of Col unbi a disclosed violations simlar to thos
Labor investigators.

MANY SHELTERED WORKSHOPS DO NOT
COMPLY W TH THE FAI R LABOR
STANDARDS ACT

Under the act, Labor is authorized to investigate and gather
data regarding the wages, hours, and other conditions and enpl oy-
ment practices of sheltered workshops for evaluating conpliance

with the Federal requirements. The primary thru
forcement effort is through field investigations
shel tered wor kshops. For fiscal years 1977-79,

that 524 sheltered workshops had been investigated.

st of

Labor's en-

of i ndividual

Labor

reported
Labor found

that 317 (or 60 percent) of these workshops had underpaid 11,482

handi capped workers resulting in total underpaynments of about
$2.7 mllion. The results of Labor's investigations show a rel a-
tively constant |evel of sheltered workshop viol ations. The

following table shows the results of Labor's investigations for

the 3 years.

Number of sheltered workshops Number of
With Labor Investi- With wage handicapped Total
Fiscal certifi- gated viola- workers under—
year cates by Labor tions underpaid payments
1977 3,323 155 107 3,510 $ 892,085
1978 3,590 139 78 3,205 921,590
1979 3,879 230 132 4,767 905,041
Total 524 17 11,482 $2,718,716

For the 3 years, we analyzed the investigations,reported for
and San Franci sco
regi ons accounted

Labor's Atlanta, Dallas, New York, Philadel phia,
regi ons. As the followi ng table shows, the five
for 48 percent of the total investigations.
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Total workshops Number of

With handicapped Total

wage workers under-
Region Investigated violations underpaid payments
Atlanta 53 27 530  $ 130,621
Dallas 46 25 867 151, 435
New York 60 41 1,871 215, 668
Philadelphia 42 30 1,057 333,718
San Francisco 52 306 2,094 487,953

Total :

Five regions 253 159 6,419 $1,319,395
All regions 524 317 11, 482 $2,718,716

Qur analysis of available records for 247 Labor investigations 1/
and our visits to 38 sheltered workshops in the five Labor regions,
i ndi cated that mopst sheltered workshop violations result from a
failure to pay commensurate wages (wages based on an individual's
productivity) or to operate in conformance with the terms and con-
diti ons of an approved Labor certificate.

Commensur ate wages are
not al ways paid

Al t hough conpliance with the act's commensurate wage provision
is not easily achieved, we believe it provides a reasonable frane-
work for assuring that handi capped workers are not exploited through
| ow wages in sheltered workshops. A wor kshop may pay commensurate
wages in one of two ways, either with hourly rates or piece rates.
In both methods, the objective is to pay the handi capped worker for
what he or she produces. Both piece and hourly rates nust be com
puted using the prevailing industry wage rate paid to an experi -
enced wor ker doing the same type of work. The wor kshop nmust mai n-
tain records which justify the wages paid to each handi capped
wor ker . Our analysis of the wages paid to handi capped workers in
the 38 sheltered workshops we visited disclosed problems in com
puting piece and hourly rates and in determ ning the appropriate
prevailing wage rates. We al so found weaknesses in the record-
keeping practices of many sheltered workshops.

l/Despite repeated requests, Labor headquarters and regional office
officials were not able to provide narrative reports or other
documentation for six investigations. In addition, the reports
or other documentation provided for the 247 investigations were
not always complete.
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Pi ece rates are not always based on
reasonabl e production standards

In setting a piece rate, sheltered workshops must perform
time studies for determ ning average hourly production standards.
Time studies may range from sophisticated techni ques to sinple
met hods involving the counting of job sanples over a fixed tine
peri od. However, tinme studies nust be conducted in the sane manner
as the work will be performed in the workshop and all operations
of a job nmust be included. The test period should be |ong enough
for obtaining an adequate sanpling of the participant's nornal
producti on. The average hourly production for determ ning the
pi ece rate standard should include an allowance for personal tine
and fatigue. Labor guidelines suggest 10 m nutes an hour for this
al | owance. After the production standard is established, the pre-
vailing wage rate nust be divided by the standard to determ ne the
pi ece rate.

During our visits to 27 workshops paying piece rates, we
eval uated the workshops' practices and procedures for determ ning
whet her the piece rate standards were representative of a non-

handi capped worker's production. 1/ In 21 instances, we conducted
sanple time studies and/or observed actual production processes
for verifying the accuracy of the workshops' standards. At four

wor kshops, we found instances where

—t he actual tasks were not perfornmed in the same manner as
they were during time studies,

—al | steps of a specific operation were not included in the
time study, and

—an adequate allowance was not included for persona
time and fatigue.

For exanple, all time studies at one workshop were based on a
60-m nute hour and did not provide any all owance for worker
fatigue. This resulted in higher production standards being
established which make it difficult for handi capped workers to
achi eve. Al so, we observed that the steps used during one tine
study redone by workshop officials at our request differed from
t hose used by the handi capped workers during actual production

During our analysis of information supporting the time
studi es, we also found instances where the standards used by
sonme wor kshops were |lower than the maxi mum | evel which could

1/At 15 workshops, adequate records were not available which
documented all time studies used to determine production
standards., (See p. 37.)
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be supported by the tinme study results; a situation which makes
it easier for handi capped workers to achieve the standard.

Hourly rates are not always based on
adequate productivity evaluations

In determ ning hourly rates, a sheltered workshop nust eval u-
ate the productivity of each individual handi capped worker. Essen-
tially, the workshop nmust determ ne the standard of performance
expected of a nonhandi capped worker for the type of work being
performed and the quality and quantity of the handi capped worker's
production in proportion to that expected of a nonhandi capped
wor ker. According to the Federal regulations, each workshop pay-
ing hourly rates must maintain records showi ng each worker's pro-
ductivity at periodic intervals not exceeding 6 nonths. In an
hourly system there are two fundamental shortcom ngs: (1) a
hi gh degree of subjective judgnment is required by someone who
may or may not have any background in performance eval uation and
(2) workers may switch jobs, but retain the same hourly rate even
though the individual's ability and |evel of productivity will
probably vary for different jobs.

During our fieldwork, we evaluated the practices and proce-
dures used by 37 workshops for paying handi capped workers on the
basis of hourly rates. In 30 instances, we analyzed individual
productivity eval uati ons and/or observed individual workers. The
wor kshops do not always use productivity evaluations for determ n-
ing hourly rates or base productivity evaluations on the quality
and quantity of the handi capped worker's production. Some exampl es
foll ow

—At one wor kshop, the procedures used for making performance
eval uations did not appear to provide accurate nmeasures of
each worker's productivity. I nstead of basing the worker's
rating on current job performance, the workshop used prior
pi ece rate earnings which were converted to an average
hourly rate. The average hourly rate was divided by the
statutory mnimum wage to get a performance rating factor
However, the workshop used a 5-hour day for converting the
pi ece rate earnings to an average hourly rate even though
many wor kers may not work 5 hours per day. For those who
wor ked | ess, this approach resulted in a |ower wage rate.
Based on our observations, we believe that many workers
were perform ng at a |evel higher than their conmputed wage
rate.

—At a second workshop, the evaluations were based on the
types of jobs performed rather than on individual produc-
tivity. During our visit, six workers were paid hourly
rates for doing the sane job. Each worker's productivity
was reported as 21.5 percent of the rate that could be
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expected for a nonhandi capped wor ker. According to workshop
officials, the evaluations rated the job rather than the

i ndi vidual's performance because the tasks were quite nenial
and the individuals were extrenely |low functioning. Thi s
approach does not assure that workers are receiving com
mensurate wages.

During our analysis of the productivity evaluations for handi -
capped workers paid on hourly rates, we also identified instances
where hourly rates were arbitrarily established to fit a predeter-
m ned | evel which m ght not have been indicative of the worker's
actual productivity. Sonme exanpl es follow

--At one workshop, handi capped workers covered under a train-
ing certificate were paid based on their |ength of service
rather than their productivity. The workers were paid an
hourly wage of $0.37 for the first 12-1/2 weeks, $0.75 for
the next 12-1/2 weeks, $1.11 for the next 12-1/2 weeks,
$1.49 for the next 14-1/2 weeks, and $2.14 after the first
year. Al t hough the workshop did not formally prepare per-
formance eval uations for these workers, vocational progress
reports appeared to indicate that a number of the workers
were performng at or near industry standards.

--At a second workshop, 10 workers doing |awn maintenance
work were paid at a rate of 55 percent of the prevailing
wage regardl ess of their assigned tasks. A productivity
eval uati on was prepared for 9 of the 10 workers which docu-
mented a rate of |less than 55 percent; one worker was em
pl oyed for 2 nonths but had not been rated. Thus, the
paperwor k appeared to substantiate that the workers were
paid more than their productivity. However, we observed
8 of the 10 doing this work and, in our opinion, 5 ap-
peared to be producing above the 55-percent |evel.

OQur analysis also disclosed situations which indicated that
wor kers' wages were arbitrarily held at a specific |level by de-
creasing the productivity evaluation to offset increases in the
applicable m nimum or prevailing wage. For exanmpl e:

--Our analysis of payroll records for 27 workers for the
12-month peri od ended June 30, 1980, at one workshop showed
that the productivity ratings were used for controlling
wages rather than neasuring the worker's individual produc-
tivity. When the prevailing wage rates were increased, the
sem annual productivity ratings for 22 of the 27 workers
wer e decreased. The individual evaluation forms did not
docunment the reason for the |lower ratings. Because the
rati ngs were lowered, only 1 of the 22 workers received a
wage increase even though the prevailing wage, rate in-
creased. The average rating for the workers over the
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6-mont h period decreased by about 18 percent, while the
average increase in the prevailing wages was about 22 per-
cent . Based on our observations of eight workers whose
rati ngs were |lowered and discussions with supervisors, we
believe that the workers' productivity did not justify the
| owered ratings. Conversely, our analysis also showed that
the productivity ratings for five workers increased or re-
mai ned the sanme, as the prevailing wage rates for their
jobs were lowered. As a result, four of the five received
the same wage rate and only one worker had his wages reduced
because of the |ower prevailing wage rates.

—At a second workshop, the productivity rating for one worker
was .decreased when the prevailing wage rate was increased
because of a rise in the cost of |iving. The worker's rat-
ing decreased by 15 percent from one year to the next;
thereby, offsetting the increase in the prevailing wage
rate. As a result, the worker's hourly wage remai ned the
same. The productivity rating formdid not docunment the
reason for the |ower rating.

—Our analysis of performance evaluations at a third workshop
showed that one worker's rating was reduced from94. 5 to
59.8 percent. According to the workshop official respon-
sible for evaluating this individual, the rating was |owered
because the worker switched jobs and the official wanted to
pay him the sanme hourly rate.

During our observations, we identified individuals at 11 work-
shops who appeared to be perform ng at a higher |evel of produc-
tivity than performance evaluations made by workshop officials.
Conversely, we identified instances where handi capped workers
were paid hourly rates which exceeded their individual produc-
tivity ratings. Wor kshop officials often told us that the
wor kers' performance varied substantially and that they may have
been perform ng at their highest or lowest rate at the time of
our visit. These types of situations highlight the difficulty in
enforcing the payment of commensurate wages for workers paid on
hourly rates.

Prevailing wage rates are not
al ways adequately docunented

Labor guidelines define the prevailing wage as the wage paid
to experienced nonhandi capped workers in industry in the vicinity
for essentially the sane type of work as performed in the sheltered
wor kshops. Vicinity is defined as the geographical |ocation from
whi ch the wor kshop's | abor force is drawn. In certain instances,
the m ni mum wage may be the appropriate prevailing wage, but the
wor kshop nmust establish and docunment this rate. The wor kshop can
obtain prevailing wage rate information through its contractors
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or other commercial establishments and from the local State em

pl oyment service. According to Labor guidelines, workshop records
for prevailing industry wage rates nust show the date and source
of such findings, and, if obtained fromindustry, should specify
the name and city of the firmor, if fromthe State enpl oynent
service office, the nane of the person contacted and address of
the office. The prevailing wage information must not be nore

than 12 nont hs ol d.

Adequat e determ nation and/or docunentation of the proper
prevailing wage was a problem at 13 workshops we visited. Accor d-
ing to workshop officials, obtaining wage information from private
sources was often difficult because businesses were reluctant to

di sclose this informti on. Al so, workshop officials told us that
many jobs performed in the workshops were not simlar to jobs in
t he geographi c area. Therefore, it is difficult to adjust the

wages paid for related tasks for determ ning an appropriate pre-
vai l i ng wage.

Al t hough the statutory mnimum wage can be the prevailing wage

for some types of work, it is not the prevailing wage for all types
of work performed in workshops. When the prevailing wage rate is
hi gher, workers' wages nust be based on the higher wage rate. For
exampl e:

—At one wor kshop, all wages were based on the statutory
m ni mum wage—$3. 10 an hour at the time of our visit. How-
ever, we found that a contractor paid its enployees about
$6 an hour for doing the sanme job which the handi capped
were doing at the workshop on a subcontract basis for the
contractor. The wor kshop director told us that he did not
believe it was fair to pay the enployees so much nore than
those in other departments of the workshop just because a
hi gher prevailing wage rate existed.

—Before May 1980, a second workshop used the statutory m ni-
mum ($3.10 an hour) as the prevailing wage for general sub-
contract work. Fol l owi ng an investigation by Labor, the
wor kshop contacted the |ocal enploynment service office and
found that the wage rate for simlar work ranged from $3. 37
to $4 an hour. As a result, the workshop began using a rate
of $3.50 per hour as the prevailing wage.

—ol |l owi ng contacts with the State enploynent conmm ssion and
i ndustry representatives, a third workshop began using pre-
vailing wage rates for determning the wages for handi capped
wor kers enployed on 13 different jobs. The prevailing wage
rates ranged from $3.13 to $4.29. Before this time, the
wages paid for these jobs were based on the statutory m ni -
mum wage ($3.10 an hour).
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—A fourth workshop based its hourly wage rate for custodial
and janitorial work on the average prevailing wages in the

community ($3.50 an hour). The workshops contacted 16 busi -
nesses which reported wage rates ranging from $3.10 to $4.50
an hour.

Officials at 24 workshops did not contact outside sources, or
if they did, they failed to docunent the wage information. At
some wor kshops, the piece rate standards were properly conputed or
the individual performance evaluations properly made, but the in-
di vi dual wages were not based on the proper prevailing wage for the
skill level required. The handi capped persons were not receiving
conmensurate wages in all cases.

Adequat e records were
not al ways mmi ntai ned

The devel opnent and mai ntenance of accurate productivity
records, time studies, performance eval uations, and hours worked
formthe basis for computing and docunmenti ng comrensurate wages
paid to handi capped persons. According to Federal regul ations,
each workshop nmust maintain sufficient records to docunent that
handi capped workers were paid properly. W t hout adequate record-
keepi ng systens, it is not possible to determ ne whether all
workers are paid properly.

Qur analysis of the recordkeeping practices at 27 workshops
payi ng piece rates showed that 15 workshops had not maintained ade-
gquate records for all of the time studies supporting their produc-
tion standards. Al so, our analyses at these workshops showed that
three had not maintained accurate records of the hours worked
by handi capped persons paid on piece rates. Therefore, while the
wor kers might be properly paid based on their individual produc-
tivity, it was not possible to determ ne whether the workers were
paid in accordance with the guaranteed subni ni num wage requirenment.

Al so, 16 of 37 workshops which paid workers on the basis of
hourly rates did not mmintain current performance eval uations
and/ or adequate production records for each handi capped worker.

For exanpl e, one workshop paid nost handi capped persons a standard
hourly rate which ranged from80 to 91 percent of the statutory

nm ni nrum wage. However, the workshop had not maintai ned productiv-
ity records or made performance eval uations for many workers. At
a second workshop, a similar situation existed. The wor kshop paid
the majority of workers an hourly wage ranging from about 12 to

69 percent of the mni mum wage depending on the length of time each
wor ker was enployed in the workshop. Lacking productivity records
or performance evaluations, it was not possible in these two in-
stances to deterni ne whether the individuals were being properly
pai d.
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Certificate terms are not always net

A sheltered workshop does not always neet the requirenments of
the act by sinmply paying commensurate wages. Failure to pay a wage
rate equal to or greater than the rate authorized by a specific
certificate may be classified as a violation of the ternms of the
certificate. Handi capped wor kers enployed under a regular program
certificate or an individual rate certificate may not be paid |ess
than 50 or 25 percent of the m ni mum wage, respectively. A hi gher
rate, referred to as the floor rate, may be specified in the cer-
tificate. I f commensurate wage paynents are |less than the nminimm
or floor rate, then the workshop must pay additional wages to the
handi capped worker to raise the worker's wage rate to the appli-
cable level. Al so, if the commensurate wage payments yield an
average paynment of nore than the guaranteed rate, the handi capped
wor ker should receive the higher wage paynment. During our analysis
of the practices and procedures used by the 38 workshops for pay-
ing handi capped workers, we found six instances where a workshop
had not established adequate procedures for adjusting the wage pay-
ments to conply with the applicable certificate requirenments. Sone

exanpl es follow.

—At one wor kshop, 10 handi capped workers in the sane depart-
ment were transferred froma work activities center to a
regul ar program Based on a review of workshop records,
we found that the workshop did not subsidize the workers'
wages for the hours for which the workers' productivity did
not exceed the subm ninum rate. Therefore, in these in-
stances, the workers were not being paid in accordance with
the Federal guaranteed subm ni num wage requirenments.

—At a second wor kshop, workers enployed in a regular program
wor kshop were paid wages comensurate with their productiv-
ity even though the wage rate did not equal or: exceed the
guar anteed subm nimum rate. Rat her than recording the total
hours worked and determ ning instances when an> individual's
productivity fell below the subm ni rum wage rate, the work-
shop director divided the earned wages by the subm ni nrum
wage rate to determ ne the hours worked for each individual
As a result, many of the workers were not being paid in
accordance with the subm ni nrum wage guar antee because the
wor kshop was not properly subsidizing those whose earned
wages fell below the guaranteed Federal subm ni num wage

| evel .

Nonconpliance with the terns of a certificate also refers to
a situation in which Labor has not approved a special certificate
aut hori zi ng subm ni mum wages. This may be caused by a workshop's
failure to apply for a certificate or renew a previously appli-
cable certificate. Shel tered wor kshops which do not have approved
Labor certificates must pay all handi capped workers at |east the
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statutory m ni rum wage. Qur analysis of Labor's records for

247 investigations for fiscal years 1977-79 showed that 34 work-
shops were reported to be paying handi capped workers |ess than the
statutory m nimum wage without an approved Labor certificate.

LABOR' S ENFORCEMENT PROCESS
COULD BE BETTER MANAGED

The effectiveness of Federal |abor standards for handi capped
wor kers depends on a strong effort for assuring uniform conpliance
by all sheltered workshops in each area of the country. An effec-
tive enforcement process should be directed at bringing sheltered
wor kshops into conpliance with the act and providing themwith
clear and understandabl e gui dance on how to comply with the act.
However, due to the large sheltered workshop popul ati on and
Labor's |limted resources, the enforcenment of the Federal | abor
standards depends to a large extent on voluntary conpliance by
the sheltered workshops. Al t hough the Labor investigations re-
ported that 11,482 handi capped workers were underpaid nore than
$2.7 mllion for fiscal years 1977-79, we believe that better
managenment controls and standards could inmprove the effectiveness
of Labor's enforcenent process. There is a need to direct npore
(1) staff resources at investigating sheltered workshops to achieve
the goals of Labor headquarters and (2) frequent use of conpliance
officers experienced in investigating sheltered workshops.

Staff resources used to investigate
shel tered workshops are m ni nal

Labor guidelines require that a yearly program for investigat-
ing sheltered workshops be devel oped. Each year Labor headquarters
provi des a target percentage for the number of workshops to be in-
vestigated by the regional offices. For fiscal years 1977-79, the
target percent of workshops investigated ranged from 3 to 5 percent
of the total universe. For fiscal year 1980, Labor officials in-
creased the target to 10 percent (or 389 workshops). 1/ The spe-
cific workshops to be investigated are selected by each regional
office in consultation with its area offices. Compl i ance officers
|l ocated primarily in Labor area offices within each region are re-
sponsible for investigating sheltered workshops, 1in addition to a
wi de range of other employers, for conpliance with Federal | abor
st andar ds. Wor kshops to be investigated nay be arbitrarily se-
|l ected or may be schedul ed based on conplaints or to resolve spe-
cial problens. Al t hough each regional office nust submt a |ist
of the workshops scheduled for investigation to headquarters, the
list may be changed at any time without further notice.

1/According to Labor statistics, as of September 20, 1979, 3,877
workshops were employing handicapped workers under one or more
special Labor certificates.
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Al t hough Labor headquarters provides a target number of work-

shops to be investigated annually, the regions, including area
offices, are not required to commit a definite anount of staff
time for investigating sheltered workshops. Qur analysis of avail -

able records at regional and area offices for 224 investigations
for the 3 fiscal years showed that none of the five regions re-
ported spending nore than 858 hours (less than one-half of a staff
year) 1/ on sheltered workshop investigations in a single year,
one region reported that only 136 hours were spent investigating
shel tered wor kshops. In fact, four of the five regions reported
spending less than 1 staff year on sheltered workshop investiga-
tions during the 3-year period, conpared to the estimtes of Labor
officials in the five regions that from 0.5 to 1.5 staff years
were spent annually on the certification process (see p. 14).

Conpl i ance officers are used for
investigating sheltered workshops
on an infrequent basis

Labor guidelines note that it is inportant to have specially
trained staff investigate sheltered workshops because the inves-
tigations involve a number of concepts and technicalities unique

to Labor investigations. Vi ol ati ons, especially relating to the
paynment of commensurate wages, are extrenely difficult and time
consum ng to detect. According to the guidelines, investigations

should not be made by a nunber of different conpliance officers
on an infrequent basis.

The regional official who is responsible for adm nistering
the certification process also coordinates the enforcenent
process, provides technical assistance, and conducts individua

i nvestigations. However, in the five regions we visited, the
majority of the investigations were made by Labor conpliance
officers in the area offices nearest to the workshops. Our anal -

ysis of available records for 233 investigations during fisca
years 1977-79 in the five regions showed that 105 different com

pliance officers performed investigations. Of the 105, 75 made
investigations in only 1 year, 23 in 2 years, and only 7 in all
3 years. Fifty-five conpliance officers made only 1 investigation

during the 3-year period, 20 made 2, and only 30 nade 3 or nore.
Only 17 conpliance officers made nore than two investigations in a
single year.

1/For purposes of our analysis, we assumed that about 1,750 hours
equaled 1 staff year.

40



Labor headquarters and regional officials estimted that
between 25 and 35 hours should be required for investigating an
average size workshop. A typical sheltered workshop investiga-
tion should include an initial, as well as final conference, wth
the executive director of the workshop. The conpliance officer
shoul d tour the workshop to observe production methods, make
general observations about the |evel of client disability, and
observe the workshop's method for counting workers' productivity.
Interviews with staff nmembers, especially floor supervisors of
handi capped workers, provide essential information regarding the
eval uati on of workers paid on an hourly basis, nmethods used to
performtime studies for establishing nonhandi capped workers'
st andards, and procedures used to count production of workers
paid on a piece-rate basis.

Records showi ng evidence of disabilities should be sanpled
to verify the adequacy of documentation and to substantiate the
handi cap of the individual workers. To determ ne whet her the
wor kshop is paying proper comrensurate wages to individual handi -
capped workers, the conpliance officer should evaluate the entire
system used by the workshop for setting commensurate wage stand-

ards. In most instances, the conpliance officer should conduct
sanple tinme studies to verify the accuracy of the workshop's
st andar ds. The conpliance officer should also check for documen-

tation to support the prevailing wages established by the workshop.

Based on our visits to 38 workshops, we believe that this
estimate (25 to 35 hours) fairly describes the tine required for
properly assessing a workshop's conpliance with the act's require-

ment s. Based on reports subnmitted to Labor headquarters, for the
3 fiscal years, conpliance officers reported spending 25 or nore
hours on only 91 of the 224 investigations. For 61 investigations,
|l ess than 8 hours were spent. According to Labor headquarters
officials, only full investigations should be included as part of
the sheltered workshop enforcement program conciliations (inves-
tigations of a specific conplaint only) or limted investigations
should not be counted as part of the target nunmber of workshops to
be investigated. However, alnost one-third of the investigations
were reported as conciliations or limted investigations. In fact

these investigations accounted for 52 of the 61 investigations on
which less than 8 hours were spent.

LABOR LACKS AUTHORI TY TO ENFORCE
COVMENSURATE WAGE PAYMENTS WHEN
WAGES EXCEED STATUTORY M NI MUM

Al t hough the act requires that sheltered workshops nust pay
handi capped workers wages comensurate with those paid nonhandi -
capped workers in local industry, Labor lacks the authority for
enforcing the commensurate wage principle for instances where the
wage rates paid to handi capped workers exceed the statutory
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M ni mum As a result, handi capped workers who receive the mninmm
wage or higher may not be paid according to the commensurate wage
principle.

Federal regulations require that a handi capped worker's wages
nmust be based on the prevailing wage in the sanme geographic area
for essentially simlar work. The prevailing wages for many jobs
are higher than the statutory m ni mum wage. Therefore, handi -
capped workers may be paid wages which equal or exceed the statu-
tory m ni mum wage, but which are below the comrensurate wages
based on the handi capped worker's productivity. For example, the
commensurate pay for a handi capped worker who is 80 percent as
productive (considering quality and quantity) as the average non-
handi capped worker performng essentially simlar work at an hourly

rate of $5 an hour should earn $4 an hour. An hourly rate of $3.75
for the handi capped worker would not meet the requirenments of the
conmensurate wage provision. Nonet hel ess, Labor would not be able

to enforce the payment of commensurate wages in this situation
because the rate exceeds the statutory m ni mum wage of $3.35 an
hour, effective January 1, 1981.

Shel tered workshops may el ect to pay handi capped workers the

m ni num wage. In these instances, the workshops do not need a
Labor certificate and are not required to conply with the conmmen-
surate wage provisions of the act. Al so, sheltered workshops may

decide to pay sonme workers the statutory m nimum wage and ot her

wor kers | ower wage rates under one or nmore of Labor's speci al
exenption certificates. Of the 38 workshops visited, 8 had estab-
lished policies for paying handi capped workers at |east the ninimm

wage. However, seven of the eight had at |east one type of Labor
certificate covering enployees in training or evaluation progranms
or for individual rates. The followi ng exanples illustrate situa-

tions identified during our visits where handi capped workers night
not be paid in accordance with the comensurate wage principle even
t hough they receive the mni num wage or higher.

—One workshop used the mnimum wage as the prevailing wage
even though higher prevailing wage rates had been obtai ned.
According to a workshop official, he could not find busi-
nesses in the local area that made brooms or wood products
simlar to those produced by the workshop. By contacting
busi nesses outside the general vicinity of the workshop,
prevailing wage rates were obtained for sone workshop
operations, ranging from $4.48 to $4.98. These rates were
received in August and October 1979. Begi nning January 1,
1980, the workshop began paying all workers at the statu-
tory m nimum wage rate of $3.10 an hour.
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—A second workshop paid all workers the statutory m nimm
wage. If a worker's production exceeded the established
standards, his or her pay was increased based on the exist-
ing piece rates for the job performed. However, nost of
the piece rates were set up in 1974 and few of them had
changed. Because the statutory m ni mum wage has increased
considerably since 1974 (from $2 an hour in 1974 to $3.10
at the time of our visit), exceeding the standards was
difficult, if not inpossible, for many jobs. Additionally,
the worker had little incentive for exceeding the standard
because the marginal pay for each additional piece decreased
as the nunmber of pieces produced increased.

—A third workshop paid workers from $2.90 (the statutory
m ni mum wage) to $3.30 an hour in 1979. However, the wage
rates for simlar jobs in the vicinity of the workshop
ranged from $3.67 to $4.58 an hour depending on the spe-
cific tasks. Because the workshop's wage rates were con-
siderably less than the prevailing wages, it was possible
that higher functioning workers were not being paid com
mensur at e wages.

—A fourth workshop contacted a |ocal enploynment service
office and received prevailing wage rates for tasks involv-
ing furniture production. The hourly rates ranged from
$4.07 for the State to $7.05 for the city where the work-
shop was | ocated. The prevailing wage nationwi de was re-
ported as $5.28 an hour. In this instance, the workshop
paid the statutory m ni numwage ($3.10 an hour). Hi gher
rates were paid depending on the nunber of units provided.

PUBLI CLY OPERATED WORKSHOPS
ARE EXCLUDED FROM LABOR' S
ENFORCEMENT PROCESS

About 75 percent of the 3,877 sheltered workshops certified
by Labor regional offices as of September 20, 1979, were operated

by private nonprofit organizations. The remni nder were publicly
oper at ed. Labor regional offices have excluded all publicly
operated workshops from the enforcement process until Labor head-

quarters decides the applicability of a 1976 Supreme Court deci-
sion on the adm nistration and enforcement of the Fair Labor

St andards Act for publicly operated workshops. In the 10 Labor

regions, the number of publicly operated workshops ranged from

6 to 45 percent of the certified workshops.

The Fair Labor Standards Act, as originally enacted in 1938,
did not apply to persons enployed by States or political sub-
di vi sions of a State. The 1966 anendments extended the act's
coverage to enployees of States and public enterprises engaged in
operating transit conpanies, hospitals, schools, and related
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institutions. In 1974, the Congress anmended the act to cover vir-
tually all public sector enployees except those who were el ected,

or appointed by elected officials to their personal staffs or to
poli cymaki ng positions. The expanded coverage under the 1974
amendments included sheltered workshops operated by public agencies.

On June 24, 1976, the Supreme Court decided, in the case of
the National League of Cities v. Usery (426 U S. 833), that the
m ni mum wage and overtime provisions of the Fair Labor Standards
Act could not constitutionally be applied to State and |ocal gov-
ernment enpl oyees engaged in activities which are an integral part
of traditional governmental functions. The Supreme Court decision
stated that such traditional activities as schools, hospitals, fire
prevention, police protection, sanitation, public health, parks,
and recreation were among those functions for which the m ninmum
wage provisions did not apply. The decision did not discuss ac-
tivities which m ght be regarded as nontraditional; however, the
maj ority opinion did state that the m ni mum wage and overtime
standards could apply to a State's operation of a railroad.

Because the Supreme Court decision did not establish a test
for distinguishing between traditional and nontraditional govern-
ment al functions, the Secretary of Labor was required to devel op
a means of providing interpretative guidance to public enployers
for identifying nontraditional functions which are subject to the
m ni mum wage provisions of the act. The Secretary later decided
to make all interpretations regarding the applicability of the
deci sion for nontraditional activities on a case-by-case basis.

To date, Labor has not made a decision on the applicability of the

ruling to publicly operated sheltered workshops. Until such a
deci sion is made, Labor has stopped investigating publicly operated
shel tered workshops for conpliance with the act. Shortly after

the Supreme Court decision. Labor instructed publicly operated

wor kshops that the last approved certificate should remain in
effect until a decision on the applicability of the Supreme Court
deci sion to sheltered workshops was made. However, Labor has con-
tinued processing applications for publicly operated workshops
requesting their first certificate. When approved, the workshop
is informed that the certificate will remain in effect wthout
further renewal by the workshop.

In addition to excluding publicly operated workshops from the
enforcenment process, Labor discontinued action against eight shel-
tered workshops which were found to have nonetary viol ati ons.
According to Labor records, 11 investigations were in progress at
publicly operated sheltered workshops at the time of the Suprene
Court's decision (June 24, 1976). Labor i mediately suspended all
conmpliance activities relating to these 11 cases. Ni ne of the
11 cases were essentially conpleted. Labor records showed that
violations of certificate requirements and commensurate wage
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paynments were found at eight workshops, involving an estinmated

$1, 058,592 in underpaynents for 3,156 handi capped workers; no vio-
| ations were found at one wor kshop. A final conference between
Labor and wor kshop officials had been held in each case and offi -
cials at six workshops had agreed to pay back wages. Section 6 of
the Portal-to-Portal Act of 1947 (29 U.S.C. 251-262) provides that
back wages resulting from violations of the Fair Labor Standards
Act may only be collected for a period of up to 2 years (3 years

in the case of willful violations). Thus, Labor cannot coll ect
any back wages for the eight investigations because the statute
of limtation expired during the 4 years since the Suprenme Court
deci si on.

Al t hough the handi capped enployed in sheltered workshops
receive training and therapeutic benefits from the workshops, the
primary enphasis of the enploynent aspects of a sheltered workshop
is to provide goods and services for sale to Federal, State, and
| ocal governments and in the conmercial market. In this regard,
we found little difference in the general operating practices of
the public and private workshops we visited. Of the 38 sheltered
wor kshops visited, 10 were publicly operated—5 workshops for the
blind and 5 workshops for other severely handi capped. Si x were
operated by a State agency designated to adm nister the vocationa
rehabilitation program two by other State agencies, and two by a
county or political subdivision of the State. None of the work-
shops were operated as part of a hospital or institution. CQur
anal ysis of the paynment systenms in publicly operated workshops
di scl osed problens simlar to those discussed on pages 31 to 37.

CONCLUSI ONS

Failure to properly pay handi capped workers in sheltered
wor kshops often appeared to be based on the lack of an adequate
under st andi ng of the conplex requirenments. The adm nistrative
burden of the certification process has overshadowed Labor's
process for investigating sheltered workshop operating practices
and procedures for conpliance with the provision of the act re-
quiring the paynment of wages to handi capped workers which are com
mensurate with those paid nonhandi capped workers for simlar work
in private industry.

I f Labor inproved managenment controls for allocating staff
resources, both the nunber and quality of investigations performed
each year could be increased, thereby increasing overall conpli-
ance. For exanple, if a certain amount of time were allocated for
wor kshop investigations and a nunber of specialists were devel oped
in the area offices, a nore effective, coordinated system for in-
vestigating workshops, on a periodic basis, could be devel oped and
i npl ement ed.
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The Labor enforcenment process has been weakened by Labor's
decision to exclude publicly operated sheltered workshops from
i nvestigation until a decision on the applicability of the 1976
Supreme Court decision was made. Al t hough over 4 years have
passed since the Supreme Court decision, Labor has not nade a
policy decision on this matter. Because about 25 percent of the
shel tered workshops are publicly operated, we believe that Labor
should decide on this matter to effectively inmplenent its enforce-
ment responsibilities under the act.

Under present conditions Labor does not have the authority
to enforce the paynent of wages higher than the statutory m ni nrum
wage requirements of the act for handi capped and nonhandi capped
wor kers. Furthermore, the act's provision requiring the paynment
of commensurate wages for handi capped workers enployed under spe-
cial certificates cannot be enforced by Labor if the resulting
wage exceeds the statutory m ninum Whet her this lack of authority
represents a significant weakness depends on whet her handi capped
wor kers should be provided with wage protection in excess of the
statutory m ni num

RECOMVENDATI ONS TO THE
SECRETARY OF LABOR

We recomend that the Secretary:

—bDeci de whether the requirenments of the Fair Labor Standards
Act should be applied to publicly operated sheltered work-
shop.

—Strengt hen managenent control over the planning, inmplenmen-
tation, and evaluation of the investigating process for
shel tered workshops' conpliance with the requirenments of
the Fair Labor Standards Act by: (1) requiring regional
and area offices to specify a level of staff resources for
maki ng wor kshop investigations and (2) designating specific
conpliance officers in each regional or area office to de-
vel op expertise for making workshop investigations.

—Est abli sh managenment controls for assuring that sheltered
wor kshop investigations are made on a uniform basis nation-

wi de. Each investigation should include all analyses
needed to determ ne a workshop's conpliance with the act's
requi rements, including exam nations of the (1) production

standards used for establishing piece rates; (2) productiv-
ity evaluations used for establishing hourly wage rates;

(3) procedures used to determ ne and docunment prevailing
wage rates; (4) systenms used to devel op and maintain individ-
ual productivity records, tinme studies, performance eval ua-
tions, and records of total hours worked; and (5) procedures
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used for increasing individual wage paynents to comply with
the terns and conditions of a special certificate.

MATTER FOR CONSI DERATI ON BY THE CONGRESS

Because handi capped workers who are receiving the m ni mum wage
or higher may not be paid in accordance with the act's comensurate
wage requirements, the Congress should consider anending the act
to extend Labor's authority for enforcing the provision that a
handi capped wor ker's wages nust be comensurate with those paid
nonhandi capped workers.

AGENCY COMMENTS AND OUR EVALUATI ON

Labor, the National Industries for the Blind and the Nati onal
I ndustries for the Severely Handi capped generally agreed with our
recomrendations in this chapter. Labor pointed out that the annual
target for sheltered workshop investigations is about four tinmes
the level of all establishments investigated annually as neasured
agai nst the total universe of enployers covered by the Fair Labor
St andar ds Act . Labor believes that a targeted nunber of investi-
gati ons produces essentially the sane results as a plan based upon
staff hours since the time it takes to conduct a workshop investi -
gation varies considerably. I nvestigations of small workshops with
few contracts in which the workers are paid at hourly rates can
normal |y be conmpleted in a relatively short time, while those of
| arge workshops with a variety of work involving both piece as well
as hourly rates nmay take considerably |onger.

Labor indicated that it will enphasize in its instructions to
its enforcement staff that conciliations and limted investiga-
tions are not intended to be counted in the targeted program for
conducti ng workshop investigations. Labor's regional offices are
instructed to designate specific conpliance officers in each area
office to do workshop investigations so that they can devel op ex-
pertise in this program Regi onal office workshop specialists
al so assist in making workshop investigations and provide on-the-
job training for conpliance officers who are relatively new at
maki ng such investigations. It is not feasible, however, to have
all workshop investigations nade by a limted number of conpliance
of ficers because of the geographical dispersion of the workshops.

Labor plans to review its Field Operations Handbook which
provi des gui dance for conducting workshop investigations to assure
that all analyses needed to determ ne a workshop's conpliance with

the act's requirements are covered in sufficient detail. The Na-
tional Industries for the Blind believes that stronger enforcenent
wi t hout increased technical assistance will not correct abuses.

The National Industries for the Severely Handi capped suggested
that Labor (1) intensify its management training and assistance to
shel tered workshops, (2) conduct periodic courtesy inspections of
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wor kshops, and (3) provide additional training to conpliance
officers to inmprove the effectiveness of workshop revi ews. In
this regard, Labor commented that specialized training in tine
studies and related matters for conpliance officers designated to
conduct workshop investigations was scheduled to be provided by a

contractor in fiscal year 1981. Budget ary consi derations, however
required the postponenment of the training. It is anticipated that
this training will be provided in fiscal year 1982. Al so, Labor

is testing a new method of providing both conpliance officers and
wor kshops' staff with guidance in determ ning prevailing wage
rates based on computerized data conpiled nonthly by the Enploy-
ment Service.

Labor agreed that it would be desirable to issue an opinion
stating whether or not the wage provisions of the Fair Labor
St andards Act apply to sheltered workshops operated by State

governnents and their political subdivisions. Labor said that,

in ruling that the wage provisions of the Fair Labor Standards Act
cannot constitutionally be applied to "integral operations in
areas of traditional governmental functions,” the Supreme Court

in National League of Cities v. Usery, 426 U. S. 833 (1976) , pro-
vided little concrete guidance as to how the decision would affect

many activities of State and |ocal governments. Labor said also
t hat subsequent decisions of |ower courts have not been parti -

cularly helpful, and it is likely that further guidance fromthe
courts may be needed before Labor will be in a position to issue

an opinion.

Labor said that, wunder its special enforcenment policy as ap-
proved by the district court on remand from the Supreme Court (see
29 CFR 775.2), it cannot sue any State or |ocal governnent agency
for wage violations of the Fair Labor Standards Act unless it has
first issued an opinion stating that the agency's activities are
not "traditional" or "integral" within the meaning of the Suprene
Court's deci sion. This ban against litigation does not apply to
i ndi vi dual enpl oyees or groups of enployees who seek to sue their
empl oyers.

The National Industries for the Severely Handi capped and the

Nati onal Industries for the Blind believe that publicly operated
wor kshops should be held to the sanme standards of the law as pri-
vate nonprofit workshops. The National Industries for the Blind

stated that the present interpretaion under which the act's provi-
sions do not apply to publicly operated workshops has led to a
doubl e set of standards and continuous confusion in a programthat
has the single objective of providing enploynment to handi capped
persons.
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The National Industries for the Blind agreed with our recom
mendati on that the Congress consider extending Labor's authority
for inforcing the act's comensurate wage provision. The Nati onal
I ndustries for the Blind stated that it was aware that workshops
sonmetimes pay the mni mum wage to avoid the adm nistrative and
paperwor k problems of Labor's certification process and that such
practices could result in underpaynments if an individual's pro-
ductivity and the prevailing wage result in actual earnings over
the m ni num wage. The National Industries for the Blind al so sug-
gested that Labor's procedures for nonitoring the neasurenment of
wor kers' productivity and the establishnent of prevailing wages
be strengthened.

The National Industries for the Severely Handi capped di sagreed
with the recommendati on. Whil e the National |Industries for the
Severely Handi capped acknowl edges the recommendation's intent to
make handi capped workers' wages equitable with those of nonhandi -
capped workers doing work of simlar value, it believes that Labor
shoul d continue to focus concern on wage rates for those earning
| ess than the m ni mum wage, but should not be involved in nmonitor-
ing and enforcing wage rates above the mnimum particularly when
this is not an area of concern in private industry. The Nati onal
I ndustries for the Severely Handi capped described these comments

as typical of those it receives fromworkshop adm nistrators, "DOL
[ Labor] has no enforcenment authority over industry beyond the
m ni num wage: why shoul d wor kshop wages above the m ninum be cen-

trally controlled by the Federal Government?"
VWhile we recognize the |limts of Labor's authority over in-

dustry, we believe that the merits of the recomendati on nust be
considered in view of the act's commensurate wage provision.
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CHAPTER 4

ADM NI STRATI ON OF THE JAVI TS- WAGNER- 0' DAY

PROGRAM SHOULD BE STRENGTHENED

The Wagner-0'Day Act, as amended, established a program
(commonly referred to as the Javits-Wagner-0' Day program for
directing the Federal Government's procurenment of selected commod-
ities and services fromqualified sheltered workshops to increase
job opportunities for the handi capped. Under the act, the Com
mttee for Purchase from the Blind and Ot her Severely Handi capped
was created for (1) approving suitable products or services for
procurenment from sheltered workshops, (2) establishing the fair
mar ket prices, and (3) establishing rules and regul ations for
i mpl ementing the program The Committee is also authorized to
desi gnate other organi zations, referred to as central nonprofit
agencies, to assist in admnistering the program

Al t hough amendnments to the act in 1971 strengthened the pro-
gram s adm nistration, allegations have been made concerning the
adequacy of the Comm ttee's procedures for (1) approving suitable
products and services, (2) assessing workshop eligibility, and
(3) nonitoring the activities of the central nonprofit agencies.

Al t hough our analysis disclosed that the Commttee's practices and
procedures generally conply with the act's provisions, we identi-
fied several areas where the Commttee's procedures could be im
proved. For instance, the Commttee's procedures for providing
public notification (in the Federal Register) of proposed additions
to the list of goods and services to be procured from sheltered

wor kshops do not appear to provide current or recent Government
suppliers with sufficient notice. Al so, the Commttee's proce-
dures are not adequate for assuring that participating sheltered
wor kshops conmply with the act's requirenment that handi capped | abor
must account for not less than 75 percent of the total direct |Iabor
hours in the workshop. Our analysis disclosed that sheltered work-
shops, in many instances, were reporting to the Commttee m sl ead-
ing or inaccurate information on the number of direct |abor hours
for handi capped and nonhandi capped workers.

The Committee has del egated nmany adm nistrative responsibili -
ties to central nonprofit agencies. Although the agencies are
theoretically reinmbursed by participating sheltered workshops
t hrough commi ssions based on the gross sales to the Federal Govern-
ment, our analysis shows that the burden of financing has been
essentially placed on the Federal Government because the Committee
includes a markup sufficient to cover the comm ssion rate in the
fair market price. However, al though the comm ssion rate is estab-
lished by the Comm ttee, standards of accountability have not been
established for evaluating the adequacy of the rate or the comm s-
sions received by the central nonprofit agencies.
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HI STORI CAL OVERVI EW

The Wagner-O Day Act, enacted on June 25, 1938, created a
Committee on Purchases of Blind-Made Products responsible for pro-
viding enploynment opportunities in sheltered workshops for the
blind in manufacturing brooms, mops, and other suitable comopdities
for the Federal Governnment. The Committee was conmposed of repre-
sentatives from seven Federal agencies and one private citizen.

The legislative intent was to give workshops enploying the blind
preferential treatment in Government contracting, second only to
the Federal Prison Industries, Inc., to provide enmploynment and
rehabilitation opportunities for such persons.

Under the act, the Commttee was responsible for approving
sui tabl e products for procurenent by the Government from qualified
wor kshops and for establishing the fair market prices for those
products. The Committee was also responsible for issuing a |ist
of commodities which the Government must procure from sheltered
wor kshops. The Commi ttee was al so authorized to designate a non-
profit organization for (1) coordinating daily program activities
for blind workshops, (2) insuring adherence to the Federal regula-
tions by participating workshops, and (3) facilitating the dis-
tribution of purchase orders anong the workshops.

Responding to the need for a central nonprofit agency to act
as a |iaison between the Federal Government and the workshops for
the blind, the National Industries for the Blind was formed in
1938. Federal regulations delegated to the National Industries
for the Blind the responsibility for assisting the Committee to
assure that the regulations and intent of the act were carried
out . Al t hough the act provided the Committee with functions and
duties, it did not authorize a budget or staff for carrying out
the responsibilities. Comm ttee staff consisted of individuals
detailed to the Commttee from participating nenmber agencies. As
a result, the admnistrative work of the Commttee was |argely
done by the National Industries for the Blind.

In the first year of the program s operation (1939), 36 work-
shops for the blind received $220,000 for the sale of broons and

nops to the Governnent. In succeeding years, the blind workshops
br oadened their capabilities for producing items for the Govern-
ment . The sale of blind-made consumer products through comm s-

saries and post exchanges of the mlitary services was also done
under the authority of the Wagner-O Day Act. By fiscal year 1971
bl i nd workshops reported annual sales to the Federal Governnment
and in mlitary stores of $18.3 mllion

In June 1971, the Congress anended the Wagner- O Day Act
(Public Law 92-28, 41 U.S.C. 46-48 (1976)), which expanded the
program s scope to include services as well as products and ex-
tended the benefits to other severely handi capped persons in
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addition to the blind. The act increased the size of the statutory
Committee, authorized a full-time staff, and changed its nane to
the Commttee for Purchases of Products and Services of the Blind
and Ot her Severely Handicapped to reflect its expanded functions
and activities. The Committee's name was shortened to the Commt-
tee for Purchase fromthe Blind and O her Severely Handi capped in
1974.

Under the act, the Conmittee is conposed of 15 nmenbers ap-
poi nted by the President, including one representative from each
of the follow ng departments or agencies of the Governnent: t he
Departments of Agriculture, Defense, the Arnmy, the Navy, the Air
Force, Health and Human Services, Commerce, Justice, and Labor;
the Veterans Adm nistration; and the General Services Adm nistra-
tion. Four menmbers are private citizens; one who is conversant
with the problenms incident to the enploynent of blind individuals,
one conversant with enploynent problems of severely handi capped
i ndi vi dual s, one who represents blind individuals enployed in
shel tered workshops for the blind, and one representing severely
handi capped persons (other than blind) in other sheltered workshops.

In preparing the 1971 amendnments, the Congress recognized, a
need for certain admnistrative matters, such as evaluating prices
and general nonitoring of the National Industries for the Blind's
performance in discharging Committee obligations under the act, to
be performed by a staff responsible to the Conmittee. The foll ow-
i ng excerpt from House Report No. 92-228, dated May 25, 1971, by
the House Conmittee on Governnent Operations, sunmarized the con-
gressi onal concern.

"Recent events have disclosed that nmore staff work and
greater Committee responsibility are essential. Mor e
extensive records of how fair market prices are estab-
| i shed, how itens are selected, and how business is
distributed-as a result of a court decision-are now

required. In addition, more information nust be
obt ai ned and anal yzed regarding the inpact of the
program on commercial business.” 1/

Al t hough the 1971 act authorized, for the first time, a
full-time staff and funding for the Committee, the resources for
fulfilling its responsibilities are limted. The Commttee's
appropriation has increased from $240,000 in fiscal year 1973 to
$565,000 in fiscal year 1981. The authorized staff positions in-
creased from8 to 12 over the sane peri od. As a result, the role
of the Committee and the staff is generally one of giving direc-
tions and supervision at the policy |evel. Most of the Commit -
tee's time is spent (1) establishing rules and regul ations for

1/H. Rept. No. 228, 924 Cong., lst Sess., 8-9 (1971).
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i mpl ementing the program (2) determ ning which comodities and
services are suitable for production or provision by qualified

wor kshops for the blind or other severely handi capped, (3) issuing
and mai ntaining a list of comodities and services (Procurenent
List) which the Government nust procure from sheltered workshops,
(4) determning the fair market price of the commdities and serv-
ices on the Procurenment List, and (5) revising the prices in ac-
cordance with changing market conditions.

However, the amendnments al so extended the Conmm ttee's author-
ity for designating nonprofit agencies to assist in administering
the program The National Industries for the Blind continued to
serve as the central nonprofit agency for blind workshops, but
declined the opportunity to extend its role to include workshops
for the severely handi capped who had been newly included in the
program To initiate the programwi thout delay, the Commttee
decided to work with the follow ng six nonprofit organizations
rat her than designating a single nonprofit agency for representing
t he handi capped other than the blind.

1. Goodwill |Industries of Anmerica.
2. | nternational Associ ation of Rehabilitation Facilities.
3. Jewi sh Occupational Council

4. National Easter Seal Society for Crippled Children and
Adul t s.

5. Nati onal Association for Retarded Citizens.
6. United Cerebral Palsy Association.

In January 1973, the Comnittee decided to designate a single

nonprofit agency, simlar to the National Industries for the
Blind, for representing and assisting other severely handi capped
wor kshops. The new agency, the National Industries for the

Severely Handi capped, was incorporated in June 1974, and ini-
tially was funded by grants from the Department of Health and Human
Servi ces. In March 1975, the National Industries for the Severely
Handi capped assumed responsibility for representing other severely
handi capped wor kshops wanting to enter the program and for devel op-
ing new commodities and services for addition to the Procurenent

Li st. The six original agencies were authorized to continue repre-
senting workshops which had a commodity or service already on the
Procurement List as well as those with proposed additions on which
action was nearly conpl et ed. The transfer was conmpleted in June
1976, and the Commttee withdrew its designation of the six non-
profit organizations as central nonprofit agencies under the act.
Thereafter, the Comm ttee worked through only two central nonprofit
agenci es: the National Industries for the Blind (representing
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bli nd workshops) and the National Industries for the Severely
Handi capped (representing all workshops for nonblind persons).

Since the 1971 act, the program s annual sales increased from
$18.3 mllion in 1971 to $92.4 mllion in 1979; $71 mllion was
reported for workshops for the blind and $21 million was reported
for workshops for the severely handi capped. Whereas 78 workshops
participated in the programbefore the 1971 anmendments, 158 worKk-
shops provided commpodities and services in fiscal year 1979, in-
cluding such commpdities as autonobile safety belts and ball point
pens and such services as grounds maintenance and typewriter
repair. 1/ The 158 workshops, located in 43 States and the Dis-
trict of Columbia, enployed nore than 24,236 handi capped workers.

In addition to expanding the progranls scope, the 1971 anmend-
ments were also intended to strengthen its overall adm nistration
However, concern over the Conmittee's adm nistrative practices and
procedures, especially by small businesses, was not totally alle-
viated, especially in these areas: (1) effectiveness of the Com
mttee's analysis of the inpact on current or recent suppliers of
commodities and services proposed to be added to the Procurement
List, (2) legality or propriety of certain activities of the cen-
tral nonprofit agencies under the act, and (3) adequacy of the eli-
gibility requirements for workshops participating in the program

ADEQUACY OF COWM SSI ONS RECEI VED BY
CENTRAL NONPROFI T AENCI ES HAS NOT
BEEN EVALUATED

Al t hough the Wagner-O Day Act, as amended, authorized the
Committee to designate one or nore central nonprofit agencies for
assisting in the programs adm nistration, the act did not address
how the central nonprofit agencies should be reimbursed for their
programrel ated activities. Using its rul emaking authority, the
Comm ttee established a comm ssion rate which the central non-
profit agencies may charge sheltered workshops for assisting them
to participate in the program However, the Conmittee has not
est abl i shed procedures for evaluating the adequacy of the comm s-
sion rate or the conm ssions received by the central nonprofit
agenci es. Therefore, the central nonprofit agencies maintain a
relatively unique position wherein they are not funded through the
appropriations process and their operations are essentially free
from congressional and Federal oversight.

1/Although the Committee has authorized 174 workshops to provide
one or more commodities and/or services by the end of fiscal
year 1979, our analysis includes the 158 workshops reporting
sales to the Federal Government under the program during the
fiscal year.
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According to the Federal regulations, the comm ssions which
the central nonprofit agencies can charge workshops for facilitat-
ing their participation in the program cannot exceed the rates
approved by the Committee. The conmi ssion rate has fluctuated
between 2 and 5 percent of the gross sales to the Federal Govern-
ment since the passage of the Wagner-O Day Act in 1938. Si nce
1968, each central nonprofit agency has been authorized by the
Committee to receive a conm ssion of 4 percent of the total gross
sal es made by each workshop under the program The National |In-
dustries for the Blind received $2,716,968 for the fiscal year
ended June 30, 1979, and the National Industries for the Severely
Handi capped received $646,484 for its fiscal year ended March 31
1979.

Al t hough the central nonprofit agencies are funded primarily
by the comm ssions, the Committee does not require the agencies to
submt a proposed financial or operating plan on their program
related activities. According to the Federal regulations, the
central nonprofit agencies nust subnit an annual report to the
Committee for each fiscal year concerning the operations of its
partici pating workshops under the act, including any information
whi ch the central nonprofit agency considers appropriate or the
Committee may request. However, financial information relating to
the central nonprofit agencies' governmental responsibilities is
not i ncluded. As a result, the central nonprofit agencies are not
subject to a budget review or financial analysis by the Commttee.
W t hout financial information, the Committee cannot assure that the
comm ssions received by the central nonprofit agencies are justi-
fied. Furthermore, the adequacy of the rate should be eval uated
because it directly affects the prices paid by the Federal Govern-
ment and/or the revenue earned by the workshops.

Conmi ssion rate directly affects
prices paid by the Federal Governnent
or revenue received by sheltered workshops

The central nonprofit agencies are funded primarily through
conmi ssions paid by sheltered workshops for assisting the workshop
to participate in the program However, our analysis disclosed
that the burden of financing the central nonprofit agencies has
been essentially placed on the Federal Governnment because the Com
mttee's procedures for establishing the fair market prices paid
for commodities and services on the Procurenment List, includes
provi sions designed to assure that a sufficient markup is provided
to cover the comm ssion rate.

Under the act, the Committee is authorized to determ ne a
fair market price for commodities and services on its Procurenment

Li st. The Committee has interpreted a fair market price to be one
which is representative of the prices offered in the marketpl ace;
it is neither the |owest nor the highest price offered. The medi an
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of the conpetitive bids submtted on the last solicitation is
generally used as the basis for conputing the fair market price
for commmodities. The average of the conpetitive bids, where
available, is used for determning the prices of services. MWere
the commdity or service has not been previously procured by the
Government, the Comm ttee considers such factors as: the price
paid by the Governnent for simlar commodities or services, the
price of simlar comrercial items, and the cost to the workshop
for producing the comodity or perform ng- the service. Bef ore
the Committee publishes an approved price, the agency or agencies
with procurenment responsibility for the particular conmodity or
service review the price for consistency with current market
prices for the item

Thus, while not the |lowest prices, the fair market prices
should be generally conpetitive with those offered by industry.
In practice, the fair market price generally results in a price
which is 5 to 12 percent above the |owest price for which the
commodity or service could be procured in the comercial market.
However, under the Comm ttee procedures, the price should be at
| east 5 percent above the |owest market price because the Com
mttee procedures provide for the 4-percent conmm ssion which the
central nonprofit agencies charge the workshops to be included in
the fair market price. (An additional 1 percent is included for
general adm nistrative costs to the workshop for participating in
the program)

Thus, the conm ssion rate established by the Commttee directly
affects the price paid by the Federal Government for all comodi-
ties or services where the fair market price is not determ ned by
the medi an or average of conpetitive bids in the last solicitation
Where the median or average of bids is used in determning the fair
mar ket price, the comm ssion rate affects the |evel of revenue
earned by the workshop for producing goods or providing services
under the program Therefore, adequate procedures for evaluating
the conmm ssion rate established by the Commttee are essential for
assuring that the central nonprofit agencies have sufficient funds
for carrying out their duties and responsibilities under the act,
and the prices paid by the Federal Government and the conm ssion
paid by the workshops are not excessive.

Expendi ture of conm ssions by centra
nonprofit agencies are not restricted
to programrelated activities

Al t hough Federal regulations provide general groundrules
concerning the roles and responsibilities of the central nonprofit

agenci es, neither the act nor the Federal regulations limt the
scope of activities of the central nonprofit agencies. The cen-
tral nonprofit agencies performa wide range of functions under
the general authority designated by the Conmittee. In addition to
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facilitating the distribution of Governnent orders to qualified

wor kshops, the central nonprofit agencies are primarily responsible
for assisting sheltered workshops to qualify and maintain eligi-
bility for participating in the program representing the work-
shops in dealing with the Conmttee, and nonitoring and eval uating
wor kshop conpliance with program requirenents.

For exanple, the central nonprofit agencies nust evaluate the
capabilities of workshops wanting to participate in the program
and provide the technical and engineering assistance required for
producing commdities or providing services under the act. In
this regard, extensive research and product devel opnent is pro-
vided for identifying suitable products and services. The centra
nonprofit agencies nmust also ensure that each workshop has the
capability for meeting the Government's quality standards and
delivery schedules before it assumes responsibility for supplying

the Governnment. To enabl e some workshops to participate in the
program the central nonprofit agencies may assist workshops in
procuring raw materials or maintaining adequate inventories. For

exanmpl e, the National Industries for the Blind often centralizes
purchasi ng and inventory maintenance for protecting prices and in-
suring uniformquality of products and tinmely delivery of basic
raw materi al s.

In representing workshops before the Commttee, the centra
nonprofit agencies are primarily responsible for recomending
suitable comodities for services, including reconmended prices,
for procurement fromits workshops. In this regard, the agencies
must provide the Committee with information concerning a work-
shop' s status as a qualified nonprofit agency, manufacturing or
service capabilities, and other data required by the Conmittee.

As market conditions change, price changes, with appropriate jus-
tification, must be recommended for commodities or services on the
Procurement List.

In addition to its primary responsibilities under the act, the
Nati onal Industries for the Blind also provides a wi de range of
services not directly related to workshop participation in the pro-
gram but which are designed for inproving the performance of its
associ at ed wor kshops. While it does not provide direct services
for blind persons, the National Industries for the Blind has becone
a major force in devel oping enployment opportunities for blind
persons in associated workshops and private industry. For exanpl e,
a program for acquiring subcontract work from private industry has
been devel oped and i npl ement ed. Al so, enclave progranms have been
initiated between several workshops and cooperating industries
where blind workers were placed in conpetitive positions in indus-
try. The National Industries for the Blind also assists work-
shops in devel opi ng, expanding, or inmproving vocational evaluation,
wor k adjustment, training, and placenent programs for blind persons.
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Managenent training courses are provided at a denonstration work-
shop, operated by the National Industries for the Blind, and at

ot her | ocations. Public relations and educational assistance is

al so provided for workshops by coordinating and advancing the posi-
tion of workshops on selected issues and by dissem nating infor-
mati on to workshops concerning |egislation affecting workshops.

Al t hough the scope of activities undertaken by the Nationa
I ndustries for the Severely Handi capped has been limted to its
primary responsibilities under the Javits-Wagner-O Day program
the National Industries for the Severely Handi capped has provided,
on a special grant basis, product research and industrial engineer-
ing services for assisting sheltered workshops to conpete for Fed-
eral procurement contracts under the Small Business Adm nistration's
set - asi de program Additionally, the Executive Vice-President of
the National Industries for the Severely Handi capped told us that
he anticipates providing additional services to sheltered workshops
as his organization continues to grow.

The comm ssions paid by participating workshops accounted for
about 72 percent of the total operating revenue for the National
I ndustries for the Blind for its fiscal year ended June 30, 1979,
and 24 percent was generated by such programrelated activities as
assi sting workshops to procure raw materials or maintain adequate
i nventories. Unli ke the National Industries for the Blind, the
Nati onal Industries for the Severely Handi capped has only operated
since 1974. During its initial years of operation, funds received
from the Departnment of Health and Human Services provided a major
source of operating incone. For its fiscal year ended March 31,
1979, such funds accounted for 40.8 percent of the total operating
revenue, and conmm ssions from the sale of goods and services under
the program by sheltered workshops was 56.3 percent. However,
operating revenue nmust be derived solely from conm ssions since
the term nation of the Federal funding in 1980.

W thout a well-documented operating plan and rel ated budget
and accounting information for clearly defining the programrelated
responsibilities and activities for each of the central nonprofit
agencies, sufficient information is not available for assessing
t he adequacy of the comm ssion rate established by the Committee
or the comm ssions received by the central nonprofit agencies.

COW TTEE' S PROCEDURES MAY NOT ALWAYS
M NIM ZE THE | MPACT ON | NDUSTRY OF
ADDI TI ONS TO THE PROCUREMENT LI ST

Under the act, the Committee nust publish in the Federa
Regi ster a Procurenment List of commdities and services suitable
for purchase by the Government from sheltered workshops. Al |
commodities and services on the List nust be procured from the
desi gnated sheltered workshop at the price established by the
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Committee if they are available within the period required by the
Government entity. Because nost additions to the List result in
a loss of sales for one or nore private business firms that would
ot herwi se have been selected, the Committee is required to con-
sider whether the addition of a commodity or service to the List
woul d have a serious adverse inmpact on the current or nost recent
contractor for the commodity or service.

I n House Report No. 92-228, the Comm ttee on Government Opera-
tions expressed its view that the Commttee should "be an active
force within the Government in attempting to aid in the sale of
products and services produced by blind and other severely handi -
capped persons to the Federal Government." 1/ Although the Commt -
tee has devel oped adequate procedures for analyzing the inpact of
its proposed additions on existing industry, efforts could be made
for mnimzing the inpact on small businesses and assuring that
the Commttee has the best available information for deciding which
items should be added to the Procurement List.

Commi ttee procedures for assessing
i mpact on industry appear reasonable

The 1971 amendnments to the act do not provide criteria for
determ ning suitable products or services for purchase from shel -
tered wor kshops. As a result, the Commttee considers the nerit

for each proposed addition on an individual basis. For each
request, the central nonprofit agency must submit a detailed jus-
tification which designates the workshop that will produce the
commodity or provide the service and describes the workshop's
capabilities for doing the work. Each wor kshop must neet al
quality standards set by the Government as well as the required
delivery schedul es. Before adding an itemto the Procurenment List,

the Committee usually requests the procuring activity to conduct
an onsite inspection to confirmthe workshop's capability for pro-
viding the itemin accordance with the Governnment requirenents.

The justification nust also provide an analysis of the inpact
on the current or nost recent supplier of the item including a
list of current and prior year contractors and the estimted val ue
of the latest procurenent for each contractor. The followi ng data
shoul d be included for each of the current contractors: the esti -
mat ed val ue of annual sales for the conpany, whether or not the
conpany is a small business, and the unenploynent status in the
conpany's | ocal area.

After the staff has reviewed the information in the justi-
fication, it prepares an analysis of the inpact on industry. The
staff then transmits a letter to each nmenber of the Conmmttee

1/H. Rept. No. 228, 92d Cong., lst Sess., 6 (1971).

59



whi ch provides information highlighting the nost significant
factors and a copy of the conplete justification and anal ysis of

i ndustry inpact. Al so, copies of all coments received fromin-
dustry are appended to the justification. Based on the facts
presented, each nember nust indicate his or her approval or dis-
approval of the proposed addition. In selected cases where the

i ssues are conplex, a proposed addition may be discussed at a Com
mttee meeting. While only a majority of the Committee is required
for a decision, the Commttee generally tries to reach unani mous
agreenment before adding items to the Procurement List.

When the Committee decides that a proposed addition could
have a serious inpact on a particular conmpany or industry, the

Commi ttee nmust consider this fact in deciding what portion, if
any, of the Government's procurement of the commodity or service
shoul d be added to the Procurenent List. In deciding whether a

proposed addition would have a serious inpact on a current con-
tractor, each Commttee nmenber should consider the above-nmentioned
information as well as other factors, such as: (1) whether or not
the current contractor has been a consistent supplier of the item
for the Governnment and therefore is more dependent on the incone
from such sales and (2) the nunmber of simlar types of itenms pro-
cured by the Government which will continue to be available for
conpetitive bidding.

In deciding whether all or a portion of the Government's
requi renments for an item should be approved for addition to the
Procurement List, the Conmmittee considers any contract or commt-
ments under other federally supported progranms, particularly those
assisting socially and econom cally disadvantaged groups under
section 8(a) of the Small Business Act. Because the Javits-
Wagner - O Day program has priority over the Small Business Adm nis-
tration's section 8(a) program the Committee routinely advises
the procuring activity and the Small Business Adm nistration of
the workshop's interest in adding an itemto the List. This is
done to determ ne the extent of section 8(a) involvement and al so
to avoid possible conflict between the two programs' activities.

Al t hough the act does not require the Commttee to discuss
proposed additions with affected industries or open its nmeetings to
the public, on several occasions, the Commttee staff has contacted
representatives of the affected industries to obtain information
on the potential inmpact or to invite themto present their views
on the proposals before the Commttee. The act does not provide
for an appeal process for affected industries or workshops to use
regarding Comm ttee deci sions. However, the Conm ttee has estab-
lished in its regulations a procedure for appealing its decisions.
Any interested person may request the Commttee to reconsider a
deci sion by submtting information in witing setting forth the
facts which justify nodifying or revising a decision
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To analyze the Conmittee's procedures for assessing the inpact
on industry, we reviewed the case records for all the products and
services added to the Procurenent List during fiscal years 1977,
1978, and 1979. For these fiscal years, 185 products or services
were added with 78 additions assigned to workshops serving the
blind and 107 additions assigned to workshops serving the other
severely handi capped. The additions created 1,217 new jobs and
the total estimated value for these itens was al nost $25.8 m | -
lion. We found that 115 of the 185 items were previously supplied
to the Federal Governnment by private industry. Of the remining
70 items, 40 were not previously procured by the Federal Govern-
ment, 29 were supplied to the Federal Government by sheltered
wor kshops, and 1 was a substitute for an item already on the List.
At the time the 115 items were considered for addition to the
List, 182 businesses were current suppliers and 80 had al so been
suppliers in the previous year.

As part of the Committee's analyses of the inpact on industry,
it conmputes a percentage of the imnpact indicator. Thi s percentage
is derived by dividing the estimted value of the business' current
contract for supplying the itemto the Governnment by the estimted
val ue of the business' annual sales. Except for three instances,
the estimated inpact in the above 182 cases ranged from |l ess than
1 to 18.2 percent. Of these 182 businesses, only 20 businesses
had a conputed inpact greater than 10 percent. For these instances
where the estimated industry inpact was greater than 18.2 percent,
the estimate for one firmwas 21.7 percent, but the business was a
whol esal er rather than the manufacturer of the item the estimted
i npact for a second firmwas 25 percent, but the business refused
to furnish information to the Commttee staff; and the estimate
for a third firmwas 77.1 percent, but the business was a sec-
tion 8(a) firmwhich could receive another Federal contract from
the Small Business Adm nistration.

O the 185 itens, the Commttee set aside less than the tota
Federal requirements for 18 itens. Essentially, this was in con-
sideration of the inmpact on current suppliers or on the Small
Busi ness Admi nistration's section 8(a) program For exanpl e, of
seven instances where section 8(a) firns were identified, the Com
mttee added only part of the Governnent requirenments in four in-
stances, and approved a one-time award for another section 8(a)
firm

In addition to reviewing the Committee's records, we also re-
quested information from 31 private businesses which had expressed
concern to Small Business Adm nistration, General Services Adm n-
istration, or Conmittee officials about the Conmittee's procedures
and practices for adding commdities or services to the Procurenent
Li st . We asked each business for information on its products or
services added to the List, annual sales, contacts with the Com
mttee staff, and other opinions about the Conmttee activities.
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Twenty-three of the 31 businesses provided full or partial re-
sponses. Al t hough 10 of the businesses told us that their tota
sal es were reduced for the year following the Conmttee's action
nost of the businesses said that their sales had increased in

| ater years. Thus, the information provided by the 23 businesses
appears to indicate that the adverse effects of the Committee's
actions are limted to the short term In this regard, the infor-

mati on provided by the businesses disclosed considerable concern
over the Committee's procedures for providing public notification
of the proposed additions to the List.

Better notification procedures
could mnimze industry inpact

At |least 30 days before the Conmttee's consideration of a
proposed addition to the Procurenment List, the Commttee pub-
lishes a notice in the Federal Register announcing the proposed
addition and requesting interested persons to submt witten data,
vi ews, or arguments on the proposed addition. Noti ces are pub-
lished in the Federal Register because the act specifically re-
quires the Committee to conply with the rul emaking procedures of
section 553 of title 5 of the United States Code for notifying and
permitting interested persons the opportunity to submt witten
comment s.

Al t hough the requirenment was placed in the act because of
congressi onal concern that affected persons should have the oppor-
tunity for commenting on proposed Conmmttee actions, we found that
many current or recent suppliers, particularly small businesses,
were not aware of Committee proposals under consideration because
they did not subscribe to the Federal Register. In this regard,
the president of a smmll business we contacted said that

"The Federal Register is not.a conventional, reason-
abl e, source of Government business news and is not
read by anyone we know of in this or any other indus-
try with the possible exception of representatives

of the giant corporations who maintain |obbyists in
Washi ngt on. "

Simlarly, the president of another small business made the follow
ing coment:

"The notice in the Federal Register is insufficient.
You are dealing with small conpanies |ike ourselves
who are effected [sic] by the set asides. We are not
maj or corporations with a staff to review daily what
is published in the register. We don't have the tine
or money for that."
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As a result, many suppliers do not receive tinely notifica-
tion of the Conmittee's proposed actions. Many suppliers were
not aware of the proposals until they were contacted by the pro-
curing agency. The Commttee's staff director estimated that only
10 to 15 percent of the current or nmost recent suppliers submt
written comments annually. This indicates that a significant
percentage of the suppliers were either unaware of the proposed
Committee actions or not interested in submtting witten comments.
Current suppliers could avoid expenditures made in anticipation
of the next procurement or initiate action to adjust their future
mar keting plans if timely notification of Commttee action is made.

In a 1976 report, 1/ we pointed out a simlar condition
where the Commttee's notification procedures did not appear to
provi de small businesses with sufficient notice of proposed addi-
tions to the Procurenment List. In commenting on our report, the
Committee's executive director said that establishing a policy of
directly notifying persons, such as current and recent Government
suppliers, bidders, and affected industry associations, of pro-
posed additions would inmpose a significant burden on the Commt-
t ee. Al t hough notifying present and recent suppliers of proposed
actions would increase the Conmttee's adm nistrative responsibili-
ties, it does not appear that it would inpose a significant adm n-
istrative burden on the Commttee. Private businesses were cur-
rent suppliers for 115 of the 185 itens added to the List during
fiscal years 1977, 1978, and 1979. According to Commttee records,
182 businesses were current suppliers at the time the itemwas con-
sidered by the Commttee and 158 businesses had been suppliers in
the prior year. However, 80 businesses were suppliers in both
years and for notification purposes should only be considered once.
The followi ng table shows the nunber of different businesses and
suppliers for each fiscal year

Fiscal year

1977 1978 1979 Total
Current supplier
(note a) 92 39 51 182
Prior supplier 35 21 22 78
127 60 73 260

a/Those who were both a current and prior supplier are included as
a current supplier only.

1l/"Investigation Into Purchases from Workshops for the Blind
and Other Severely Handicapped" (PSAD-76-118, Apr. 9, 1976,
‘PP 5 to 7).
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Al t hough directly notifying current and recent suppliers
woul d necessitate between 60 and 127 letters annually to affected
busi nesses for the 3-year period, the increased adm nistrative
burden of preparing the letters and responding to the comments
appears relatively small conpared to the benefits to affected
busi nesses. For exanple, direct notification would provide nore
assurance that the Commttee receives the best available inform-
tion for making its decisions because those nmost affected by Com
mttee actions would be provided the opportunity for comenting

on each proposed addition to the Procurenment List. Al so, affected
busi nesses could initiate early actions to mnimze the inpact of
the proposed additions. The Committee's current procedures require

that, where information is not available on a current contractor's
sales, or it appears that, based on the information available to
the Commttee, the current contractor or contractors would be
seriously impacted, the Conmmttee staff nust notify directly the
current contractors of the proposed additions. However, the Com
mttee staff director estimated that |less than five contractors
are directly notified each year.

METHODS OF ASSESSI NG WORKSHOP
ELIGI BILITY ARE WEAK

To establish and maintain eligibility for the program each
sheltered workshop must annually certify that not |ess than
75 percent of its direct |abor was performed by blind or severely
handi capped persons. Qur exam nation of the annual reports sub-
mtted by 27 workshops we visited showed that the workshops, often,
subm tted inaccurate or msleading information on the percentage
of direct |abor performed by blind or other handi capped persons.
Al t hough the inaccuracies and inconsistencies were often difficult
and time consunming to detect, the fact that they exist raises
guestions regarding the adequacy of the Committee's procedures
for assessing workshop conmpliance with the Federal requirenment.

Shel tered workshops do not al ways
conply with the Federal requirenent
for handi capped direct |abor hours

The annual workshop certification required by the Committee
must report the nunmber of direct |abor hours performed by handi -

capped and nonhandi capped workers. For wor kshops associated with
the National Industries for the Blind, the term "handi capped
wor kers" refers to only blind persons. Al t hough these wor kshops

frequently enpl oy workers with other handi caps, the act does not
al l ow such workers to be counted for maintaining program eligi-
bility. Wor kshops associated with the National |ndustries for the
Severely Handi capped may include both blind and other handi capped
workers for complying with the Federal requirenent.
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Failure to maintain the 75-percent level for any fiscal vyear
j eopardi zes a workshop's eligibility and could result in the sus-
pensi on of the Government's orders for any commodities or services
t he workshop is authorized to provide under the act. When a wor k-
shop fails to nmeet the 75-percent level for any fiscal year, it
must subnmit quarterly reports showing its direct |abor hours for
handi capped and nonhandi capped workers during the next fiscal year
If the workshop does not subnit the required quarterly reports or
fails to reach the 75-percent level on a cunulative basis after
the first 6 nonths of the next fiscal year, the Conmittee my with
draw the workshop's eligibility for the program However, under

exceptional circunstances, if the Commttee decides that the work-
shop is making significant progress toward nmeeting the 75-percent
direct labor requirement, it my extend the workshop's eligibility

for an additional 6 nonths.

For fiscal years 1977-79, 10 sheltered workshops producing
commdities or providing services under the program reported that
t he number of hours worked by handi capped workers were |less than
75 percent of the total direct |abor hours for a single fiscal
year. The following table shows the breakdown between wor kshops
for the blind and workshops for the severely handi capped.

1977 1978 1979

Blind 1 0 2

Severely handicapped 2 3 2
Total

[lw
Hew
1ES

O the 10 workshops, 1 voluntarily withdrew from the program and

1 had its eligibility withdrawn by the Comm ttee. Seven of the
remai ni ng ei ght workshops maintained their eligibility by raising
their direct |abor hours worked by the handi capped above the
75-percent level on the first and second quarterly reports. For
the seven workshops, the percent of the direct |abor hours for
handi capped workers reported on the annual certification reports
ranged from 61.65 to 74.98. The percent of handi capped direct

| abor at the eighth workshop increased from 73 to 74.74 by the end
of the first 6 months, and the workshop's eligibility was extended.
For the workshop which had its eligibility withdrawn, the percent
of direct |abor performed by handi capped workers increased from
about 54 to nearly 59 at the end of the first 6 nmonths of the next
fiscal year. However, the Conmttee withdrew the workshop's au-
thority for participating in the programwhen it became apparent
that the workshop would not nmeet the 75-percent level in that
fiscal year. In the next quarterly report submtted by the work-
shop, the percent on an accunul ated basis for the year to date had
increased to only about 63.
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Al t hough the Committee, using the annual reports, identified
10 workshops during the 3 fiscal years that did not maintain the
required | evel of handi capped direct |abor hours, the annual re-
ports do not always provide adequate information for evaluating
wor kshops' conpliance with the Federal requirenent.

Shel tered workshops do not al ways
submt accurate reports

The percent of direct |abor hours worked by the handi capped
reported by the 158 wor kshops producing a commmodity or providing
a service under the programduring fiscal year 1979 ranged from
62 to 100. The followi ng table shows the range of handi capped
direct labor hours (as a percentage of total direct |abor hours)
for the 158 workshops for fiscal year 1979.

Number of workshops for the

Handicapped direct Severely
labor hours Blind handicapped
{percent)

Below 75 2 2

75 to 79 24 10

80 to 89 24 19

20 to 99 15 33

100 _1 28

Total 66 92

During our visits to 27 of the workshops, we reviewed the support-
ing documentation for the reports submtted to the Conmttee, in-
cluding payroll records, and observed workshop production practices
and procedures. Our analysis indicated that the Committee's proce-

dures for reporting direct |abor hours were not always consistently
applied by the workshops and that sone of the workshops did not
accurately report direct |abor hours.

The Federal regulations define direct labor as all work re-
quired for preparing, processing, and packing a commodity or work
directly relating to the performance of a service, but not super-
vision, adm nistration, inspection, or shipment. Di rect | abor
i ncludes the work of all enployees regardless of full-time, part-
time, or tenporary status and all work performed whether or not it
is procured by the Federal Government under the program

For the 27 workshops we visited, our analysis of records
showed that 10 submitted reports contained information that was
not accurate because (1) direct labor hours were estimtes rather
t han actual hours, (2) part-time or tenporary nonhandi capped
wor kers were not reported, (3) direct |abor hours were not
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properly classified as handi capped or nonhandi capped, and (4) com
put ati onal errors were made. In two other instances, we were not
able to evaluate a report's accuracy because the workshop did

not mai ntain adequate records for docunenting the information
provided to the Committee.

O the 12 workshops, 6 enployed primarily the blind and
6 enployed other severely handi capped. Sonme exampl es follow

—At one wor kshop, the direct |abor rate for handi capped
workers was reported as 76 percent for fiscal year 1979.
However, our analysis of the workshop's payroll records
showed that the workshop had not reported the direct | abor
hours for 12 part-time nonhandi capped workers and had re-
ported the hours worked by 2 handi capped indirect |abor
wor kers as direct |abor hours. Also, the workshop had nade
several conputational errors.

—At a second workshop, the direct |abor rate for handi capped
wor kers was al so reported as 76 percent. Al t hough the wor k-
shop' s payroll records included the actual hours worked by
each enpl oyee, the direct |abor hours reported to the Com
mttee were estimtes devel oped by nultiplying the number of
handi capped and nonhandi capped workers by 2,080 hours (the
esti mated nunber of hours worked by a full-time enployee).
Al so, about six nonhandi capped workers perform ng direct
| abor activities were not considered as part of the work-
shop' s direct |abor hours reported to the Committee even
though the income generated was an inportant source of
revenue for the workshop.

Al t hough we were not able to reconpute the percentages for
the workshops which estimted the hours or did not maintain ade-
quate records, we were able to make adjustnments for six reports.
Based on our analysis, the percentage of handi capped direct |abor
decreased for three reports. For the three workshops, the percents
were reduced from86 to 82, 76 to 74, and 64 to 60. According to
our analysis, the percentage of handi capped direct |abor increased
for the other three reports.

During our workshop visits, we also observed situations at
five workshops where nonhandi capped persons classified as indirect
| abor (such as supervisors, admnistrators, or inspectors) were
perform ng direct |abor for extended tinme periods. For exampl e,
at two workshops for the blind, we observed several individuals
classified as supervisors who were perform ng sewing tasks for
both commdities procured under the program and for other comodi -

ties: i ndividuals classified as inspectors at the two workshops
were al so perform ng direct |labor activities in addition to inspec-
tion functions. Adm ni strative staff were also observed doing
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Al t hough we were not able to nmeasure the effect of these prac-
tices on the reports submtted for fiscal year 1979, using non-
handi capped persons classified as indirect |abor for direct |abor
activities may represent the difference between maintaining or

| osing programeligibility. For the two workshops for the blind,
the direct |abor percents for handi capped workers were 93 and 91.
In these instances, it would not appear likely that the percentage

woul d fall below the Federal m nimum However, for two of the
three workshops for the severely handi capped the direct | abor
rates for handi capped workers were reported as 76 and 77 percent.
In these instances, a relatively small adjustnment may cause the
percentage to fall below the Federal m ninum These situations

al so point out the difficulties faced by the Commttee for enforc-
ing workshop conpliance with the Federal requirenent. An anal ysi s
of the report submitted by the workshop or a brief visit to the
wor kshop following the receipt of the report may not be sufficient
for identifying the extent that workers classified as indirect

| abor were performing in direct |labor capacity during the tine
frame covered by the report.

In addition to problenms concerning the accuracy of the in-
formati on provided, our analysis of the reports for the 27 work-
shops disclosed several instances where the procedures for re-
porting direct |abor hours for alternative or satellite |ocations
were not consistently applied. For exampl e:

—One wor kshop which has two satellite |ocations included the
satellites' direct labor hours in its report to the Commt-
t ee. If this workshop did not include the direct |abor from
the satellites, it would not neet the 75-percent requirenment.

—A second wor kshop which had three |ocations included only
two of themin its report. Because the third location em
pl oyed a high percentage of nonhandi capped workers, the
wor kshop woul d not have met the 75-percent requirenment if
it had been included.

—A third workshop excluded the direct [|abor hours for an
alternative location even though the workers were used for
preparing the materials for the production of a comopdity
procured by the Federal Governnment under the program
Because the majority of workers were not handi capped, the
i nclusion of the direct |abor hours for this unit would
have reduced the workshop considerably below the 75-percent
| evel .

Al t hough the Committee is responsible for nonitoring the
sheltered workshop's conpliance with the act's requirements, the
Committee has limted resources for nonitoring. As a result, the
number of workshops visited is |limted. For exanple, the Commttee
staff told us that they are generally able to visit workshops once
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every 2 to 5 years because of |limted staff and travel budget. For
the 27 participating workshops we visited, the Commttee had nmade
one visit to 22 during the 5-year period preceding our site visit;
5 of the workshops had not been visited by the Commttee staff
during the peri od. For the 22 workshops, 9 were visited within

1 year of our visit, 2 were visited within 2 years, 7 within

3 years, 2 within 4 years, and 2 within 5 years.

Al so, the Commttee staff makes only spot checks during its
site visits for nonitoring a workshop's conpliance with the act's
direct |abor requirenents, including a review of the workshop's
system for recording and reporting direct |abor hours. During its
visit, the staff explains the definition of direct |abor and the
requi rements for recordkeeping and reporting by the workshop under
the act and Comm ttee regul ations. The Commttee's executive
director told us that its effort may be best described as an anal -
ysis of the workshops' capability for conplying with the Commttee’
procedures for reporting direct |abor hours.

CONCLUSI ONS

Al t hough the Committee for Purchase fromthe Blind and O her
Severely Handi capped has generally conplied with the requirenments
of the act, we believe that the rules and regul ations for adm nis-
tering the program should be strengthened for assuring that the
program s goals and objectives are achieved efficiently and effec-
tively. For example, we believe that the inpact of proposed Com
mittee actions to add itenms or services to the Procurenment List
could be mnimzed by direct notification of the current and npst
recent suppliers of items being considered. Direct notification
woul d permt businesses to initiate plans for future marketing
strategies designed to mnimze the inmpact of the Commttee's pro-
posed acti ons. Al so, the businesses may provide relevant inform-
tion for the Commttee menbers in nmaking their decision

Because the Commttee has not always had reliable information
regardi ng handi capped workers performng at |east 75 percent of
the direct |abor hours in participating workshops, we believe that
the procedures for workshops to follow in docunmenting the direct
| abor hours reported to the Conmmittee should be strengthened.

Al so, the Commttee's procedures for checking the accuracy of the
reports submtted by the workshops should be strengthened.

The central nonprofit agencies serve as an effective way of
i nking public and private resources for adm nistering a Federa
soci oecononmi ¢ program Originally, the agencies were designed to

function as "staff arnms” of the Commttee. Over time, the activi-
ties and functions of the central nonprofit agencies have expanded,
i ncl udi ng program and nonprogram related activities. Whi | e possess

ing considerable independence, the central nonprofit agencies rely
on the conmm ssions received through the sale of commpdities and
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services to the Federal Governnment under the programas their pri-
mary source of operating revenue.

Because the comm ssion rate established by the Commttee
directly affects the fair market price and the revenue earned by
t he workshops, it is essential that the Commttee establish ade-
gquate procedures to assure that the (1) central nonprofit agencies
have sufficient funds for carrying out their duties and responsi-
bilities under the act and (2) prices paid by the Federal Govern-
ment and the conm ssion paid by the workshops are not excessive.

AGENCY COWMENTS AND OUR EVALUATI ON

The Comm ttee disagreed with the proposal in a draft of this
report that its staff should notify directly the current and nost
recent contractors for each compdity or service proposed for addi-
tion to the Procurenment List for three reasons. First, the Com
mttee stated that our conclusion is based on the incorrect assunp-
tion that a primary purpose of the publication of the notice in
the Federal Register is to mnimze inmpact on industry of the Com
mttee' s actions. As stated on page 62, the act requires the Com

mttee to conmply with the Federal rul emaking procedure, including
publishing a notice in the Federal Register, to notify and perm:t
interested persons the opportunity to submt written comments. Qur

proposal was based on the fact that (1) many current or recent
contractors, particularly small businesses, were not aware of the
publ i shed notices and (2) an affected business could initiate
early actions to mnim ze the inpact of the proposed additions.
The Conmmittee believes that any benefit to an affected business
woul d be m nor when compared to the adverse inpact that it would
have on the Committee's m ssion of increasing enploynment oppor-
tunities for the Nation's blind and other severely handi capped.

Secondly, the Commttee stated that a direct notification
requi rement would discrimnate unfairly against the Commttee's
program because ot her Federal progranms which [imt or deny the
opportunity for a current contractor to continue to bid on Fed-
eral procurement itenms are not required to notify directly af-
fected contractors. Specifically, the Committee referred to pro-
grans setting aside (1) procurenments from small businesses and
| abor surplus areas, (2) awards to mnority-owned firns under
section 8(a) of the Small Business Act, and (3) purchases from
Federal Prison |Industries, Inc.

Qur proposal was based, in part, on the belief that direct
notification can assist small businesses to mnimze the inpact
of the Conmittee's procurenent actions. Because three of the

four programs referred to by the Commttee are designed to in-
crease Federal procurenment opportunities for small businesses,
in many instances through the provision of conpetitive oppor-
tunities, we question the reasonabl eness of conparing procedures
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established for these programs in addressing the need for a direct
notification requirement for the Commttee's program In this
regard, we do not believe that the lack of a simlar notification
requi rement in other programs should preclude its adoption for the
Javi ts- Wagner - 0' Day program

Thirdly, the Commttee stated that the direct notification of
affected contractors would result in its staff's devoting a sig-
nificant portion of time and effort responding to a major increase
in correspondence and telephone calls, with a concomtant reduc-
tion in its ability to performits essential functions relating to
the addition of new items to the Procurenent List and the process-
ing of pricing actions. The Comm ttee believes that response to
these notices would increase the correspondence workl oad on the
Committee staff by six to eight times its current I|evel

Whil e we recognize that a direct notification requirenment
woul d increase the Committee's correspondence workload, we ques-
tion the Commttee' s estimte. The Committee stated it would be
required to send an average of 125 separate notices each year to
current and prior year contractors based on the nunber of addi-
tion actions the Committee processed in fiscal year 1980 and to
date in 1981.

The Conmmittee assunmed that at least half of the responses
would require a detailed reply based primarily on the results of
its prior efforts to notify four or five contractors annually to
obtain information on proposed additions. According to inform-
tion provided by the Commttee staff, the present correspondence
wor kl oad relating to proposed additions to the Procurement List

is estimated to be about 55 letters a year. Using the Commttee's
assunptions, we estimated that the workload could increase by 200
to 250 letters a year. The Committee did not provide an estimate

of the inpact of the increased nunber of letters on staff tine
needed to respond.

We believe that the low rate of response annually to the
Committee's notices in the Federal Register provides additional
evi dence concerning the (1) need for direct notification and
(2) potential inmpact on the Conmittee's correspondence workl oad.
The fact that the Committee only receives responses to an esti-
mated 10 to 15 percent of the notifications published annually
i ndi cates that businesses (1) either are not aware of the pub-
lished notices (2) or choose not to provide written comments.
For businesses included in the first group, direct notification
will fully satisfy the act's intent that interested parties be
perm tted an opportunity to comrent. For those in the second
group, direct notification should not result in an increase in the
Comnmittee's correspondence workl oad.
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In view of the Committee's stated intent that it did not plan
to inplement our proposal, we are directing it to the Congress
because we continue to believe that the benefits of direct notifi-
cation can justify the increased effort by the Commttee. However
we nodified our proposal to require that the Committee only directly
notify current suppliers and others who in the judgnent of the Com
mttee could be adversely affected by this action. (See p. 75.)

The National Industries for the Blind and the National Indus-
tries for the Severely Handi capped did not concur with the pro-
posal . Both cited these reasons for noncurrence: (1) increased
adm ni strative workloads and (2) the lack of a simlar requirenment
for other Federal procurement progranms which remove items from the
conpetitive market. The National Industries for the Blind be-
lieves that the existing procedure requiring public notification
in the Federal Register is essentially fair to all segnments of
i ndustry and governnent appropriate for mnim zing the inpact on
the business community. Al so, the National Industries for the
Blind states that increasing the Committee's admi nistrative burden
woul d cause delays in the addition procedures for itens to the
Procurement List. Al so, the National Industries for the Blind
questioned the need for including the nost recent prior supplier
in the recommended notification procedures because it should be
the prior contractor's responsibility to monitor the marketplace
thoroughly if it intends to continue or resunme bidding for Federa
procur enment .

While the Committee did not agree or disagree with our posi-
tion that it establish procedures for evaluating the adequacy of
the comm ssion rate and the conmmi ssions received by the centra

nonprofit agencies, it stated that the thrust of our conclusion
that the comm ssion rate directly affects the prices paid by the
Federal Government is not correct. The Comm ttee believes that

the primary inpact of the conm ssion rate is on the revenue the
wor kshops receive rather than on the prices paid by the Governnment.
The National Industries for the Blind and the National Industries

for the Severely Handi capped al so di sagreed. Bot h contend that
the Federal Government through the fair market price mechani sm
does not bear the burden of financing their organizations. The

Nati onal Industries for the Blind stated that the fair market
price for about 95 percent of its products on the Procurenent List
was based on the median of bids concept.

In response to these comments, we analyzed information pro-
vided by the Commttee and the National Industries for the Severely
Handi capped on the nethod used to establish initial fair market
prices for recent procurenment actions by the Committee, and we
found that a majority of the prices were based on the award price
plus 5 percent or the cost plus 4 percent. For exanple, the fair
mar ket prices established for 27 of 45 Commttee actions processed
during the first 9 months of fiscal year 1981 included a direct
mar kup for the commi ssion rate. Simlar information devel oped by
the National Industries for the Severely Handi capped showed that
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the fair market price for 80 of 134 actions adding comuodities and
services to the Procurenment List between April 1978 and Novenber
1979 included a markup for the comm ssion rate. In addition, our
analysis of the Commttee's procedures for periodically amending
the initial prices found that a markup for the comm ssion rate can
be included based on the Commttee's established criteria. As a
result, we cannot accept, in the absence of an analysis of current
pricing for all commodities and services, the view that the primary
i npact of the commission rate is on the revenue received by the
wor kshop. Furthermore, we believe that this information indicates
that the commi ssion rate directly affects the price paid by the
Federal Government.

The National Industries for the Blind and the National In-
dustries for the Severely Handi capped believe their Boards of
Directors exercise adequate control over their activities; there-
fore, oversight by the Committee is either inappropriate or un-
necessary. The National Industries for the Blind al so disagreed
with our conclusion that sonme Of its activities were not directly
related to workshop participation in the Javits-Wgner-0' Day
program While we recognize that the National Industries for the
Blind's activities are primarily designed to inprove workshop
operations, we believe that it is not possible to clearly define
its programrelated responsibilities and activities without a
wel | -docunment ed operating plan approved by the Conmittee. The
National Industries for the Blind also pointed out that the
original Wagner-O Day Act did not address the issue of comni ssions
and that, in their opinion, the present comm ssion rate does not
pl ace an undue burden on the Federal Governnent in view of the
ot her subsidies provided in the broad area of socioeconom ¢ sup-
port. They concluded that oversight by the Committee would in-
evitably lead to dom nation by the Federal Government.

Qur conclusion was based on the prem se that the Conmmttee,
as the Federal agent responsible for the establishment of the com
m ssion rate and the fair market pricing procedures, is respon-
sible for evaluating the adequacy of the commission rate and the
conmi ssions received regardl ess of whether their primary effect
is on the prices paid by the Federal Government or the revenue
received by the workshops participating in the program

Al t hough the Conmmttee did not agree or disagree with our con-
clusion that procedures be established to verify the accuracy of
the workshops annual reports on the nunber of direct |abor hours
wor ked by handi capped and nonhandi capped workers, the Conmittee
poi nted out that its staff found the same deficiencies in the
recording and reporting of information on direct |abor hours as
those discussed in this chapter. Further, the Committee stated
t hat added personnel and resources recently made available to
the staff to performits inspection function have pernmitted a
threefold increase in the nunmber of workshops visited in fiscal
year 1980 over the average of visits in the prior 3 years. Wth
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few exceptions, by the end of fiscal year 1981, the Commttee
staff will have achieved its interim goal of having visited each
new y approved workshop within 6 nmonths of beginning production
under the Committee's program and having revisited each workshop
within 3 years of the prior staff visit.

Also, the Committtee believes that the procedure followed by
its staff in observing workshop operations, review ng records, and
recordkeepi ng constitutes nore than a superficial review of the
wor kshops' records and methods for recording and reporting data.
When there have been allegations that a workshop is failing to
conply with the Commttee's regulations or where the staff visit
reveal s a questionable situation, the staff expands the scope of
its review to the extent necessary to determine the facts in each
case. According to the Committee, one of the primary purposes of
its visit is to orient workshop executives and managenment personne
on the proper methods for determ ning, recording, and reporting
handi capped and nonhandi capped direct |abor hours.

Based on its experience, the Conm ttee believes that nost
wor kshop managers are conscientious in trying to evaluate correctly
and to report accurately data on their direct |abor, once they
understand what is required. Finally, the Committee pointed out
that its staff, during its normal visit of about 1 day at each
wor kshop, cannot be expected to perform the extended and detail ed
revi ew conducted by us at the workshops we visited. The Comm t -
tee's analysis is designed to primarily review a workshop's system
for recording and reporting direct |abor hours. While the Commt -
tee's approach appears adequate to assess a workshop's capability
to comply with the direct |abor reporting requirenents, its proce-
dures do not require that the accuracy of the actual direct |[|abor
hours reported on the workshops' annual reports be verified during
its site visits. While we recognize that the Commttee resources
are limted, we believe, based on the workshops we visited, that
the Comm ttee could establish procedures, using payroll records
and sanpling techniques, to verify the accuracy of the information
subm tted by the workshops. Because the information represents
the primary vehicle used by the Conmttee to nmonitor a workshop's
conpliance with the act's direct |abor requirenments, we believe
that procedures should be established for verifying its accuracy.

The National Industries for the Severely Handi capped agreed
that verification procedures should be established, but expressed
a concern that its funds and staff were too limted to inplenment

it. The National Industries for the Blind did not comment on the
proposal .
The National Industries for the Severely Handi capped agreed

wi th our suggestion that the Congress request a study fromthe
Committee assessing the various levels of Commttee oversight
functions and the related costs if the study is expanded to in-
clude the need for additional resources for assistance functions.
The National Industries for the Blind generally concurred with our
suggestions and stated that procedures should be established by
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the Committee to assure conpliance with the act's requirenents and
that the program s goals and objectives are achieved efficiently
and effectively. However, the National |ndustries for the Blind
believes that various levels of Commttee oversight should not

i ncl ude budget review and financial analysis.

RECOMMENDATI ON TO THE CONGRESS

We recommend that the Congress anmend the Wagner-O Day Act to
require that the Commttee for Purchase from the Blind and Ot her
Severely Handi capped notify directly affected suppliers of the
Committee's intent to consider the suitability of a product or
service for procurenent from a sheltered workshop

PROPOSED STATUTORY AMENDMENT

The amendnent to the Wagner-O Day Act, based on our recommen-
dation to the Congress, would read: Section 2(a)(2) of the Wagner-
O Day Act of 1938, as anmended (41 U.S.C. 847(a)(2)) is anmended
to read as follows:

"The Commttee nmay, by rule made in accordance with the
requi rements of subsections (b), (c), (d), and (e) of
section 553 of title 5, United States Code, add to and
rempove from the procurenment list commodities so pro-
duced and services so provided. In addition, at |east
30 days before the Commttee' s consideration of a pro-
posed addition to the procurement list, the Commttee
must directly notify current suppliers and others who
in the judgnment of the Committee could be adversely
affected by this action.”

MATTER FOR CONSI DERATI ON BY THE CONGRESS

Because the ability of the Commttee for Purchase from the
Blind and Ot her Severely Handi capped to effectively nmonitor and
control the provisions of the act is |limted by the |evel of the
annual appropriations received, we recomend that the Congress
consi der requesting the Conmttee to assess its oversight respon-
sibilities and provide the Congress with an estimate of the re-
sources needed for an adequate |evel of Federal oversight.

RECOMMENDATI ONS TO THE CHAI RMAN OF
THE COWM TTEE FOR PURCHASE FROM THE
BLI ND AND OTHER SEVERELY HANDI CAPPED

We recommend that the Chairman establish procedures for:

—Verifying the accuracy of the reports submtted by the
wor kshops for the nunber of direct |abor hours worked by
handi capped and nonhandi capped workers.

—Eval uati ng the adequacy of the comm ssion rate and the com
m ssions received by the central nonprofit agencies.
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CHAPTER 5

EMPLOYMENT OPPORTUNI TI ES FOR THE HANDI CAPPED

UNDER THE JAVI TS- WAGNER- 0' DAY PROGRAM

ARE NOT ADEQUATELY EVALUATED

The Committee for Purchase from the Blind and O her Severely
Handi capped was created to increase enployment opportunities for
blind and ot her severely handi capped persons in sheltered work-
shops. However, the information that the Comm ttee requires the
sheltered workshops to report does not provide an adequate basis
for measuring the program s success in providing enploynment oppor-
tunities in the workshops. Al t hough each sheltered workshop re-
ports annually to the Committee on the total nunmber of direct |abor
hours worked by handi capped and nonhandi capped wor kers, the Com
mttee does not require workshops to provide conparable information
for the commdities and services procured by the Government under
the Javits-Wagner-0'Day program

While the program has increased the enployment oppportunities
for blind and other severely handi capped persons in sheltered work-
shops, the placenment of handi capped workers from sheltered work-
shops into conpetitive enploynment appears to be limted. Al t hough
the act did not establish the placement of handi capped workers into
conpetitive enploynment as a program objective, the Committee re-
quires workshops to report the nunmber of handi capped workers placed
annual ly. However, workshops are not required to identify place-
ments attributable to enployment opportunities created by the
program

| NCREASED EMPLOYMENT OPPORTUNI TI ES FOR
HANDI CAPPED | N SHELTERED WORKSHOPS
HAVE NOT BEEN ADEQUATELY MEASURED

The primary objective of the Javits-Wagner-0' Day programis
to provide enmploynment opportunities for handi capped workers who
are not capable of obtaining conpetitive enployment outside the
shel tered workshop. Al t hough the act established a specific
standard for determ ning a workshop's eligibility for the program
criteria were not established for neasuring the progran s success
in providing handi capped persons with increased enploynent oppor-
tunities through the addition of commpdities and services to the
Procurement List.

The act's provision requiring that 75 percent of the direct
| abor hours be performed by handi capped workers was designed for
assuring that only sheltered workshops enploying primarily handi -
capped workers were eligible for the program According to House
Report No. 92-228, dated May 25, 1971, this requirenment was in-
cluded in the act to:
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"assure that this preferential procurenment programis,
in fact, used to provide enploynment opportunities for
blind and other severely handi capped individuals who
are incapable of engaging in regular conpetitive

empl oyment . " 1/

For measuring conpliance with the 75-percent requirenment, the act
provi des that workshops can report the total hours for all persons
engaged in direct |abor whether or not the commdities or services
were procured under the Javits-Wagner-0'Day program According to
House Report 92-228, the |aw had been adm nistered on this basis
since the beginning of its operation in 1938.

"As has been the practice, the 75 percent criterion
is to be applied during the fiscal year in which the
commodities or services are procured under the Act.
The percentage of blind or other severely handi capped
| abor on a given commodity may be slightly higher or
lower in any given fiscal year owing to a variety of
factors, including training of personnel for the
manuf acture of a new product or absence of blind or
ot her severely handi capped workers on account of

illness. However, the overall average of handi capped
hours of direct labor during the entire fiscal year
should meet the 75 percent requirenent.” 2/

The Comm ttee requires each workshop to report annually the number
of direct |abor hours for handi capped and nonhandi capped worKkers.
(See pp. 64 to 69.) Based on this information, the Committee
evaluates a workshop's eligibility for participating in the program

During our visits to 27 workshops, we observed that the hours
worked on the commdities and services under the Javits-Wagner-0' Day
program generally accounted for a small portion of the total direct
| abor hours reported for the workshops. As a result, sheltered work-
shops can use nonhandi capped workers for producing commpdities or
provi ding services under the Javits-Wagner-0'Day program and stil
nmeet the general requirement that 75 percent of direct |abor in
t he workshop be provided by blind or severely handi capped persons.
One wor kshop executive director told us that it would be possible
to meet the 75-percent requirement for the entire workshop while
using little or no handi capped |abor on the Javits-Wagner-0' Day
wor k. A general manager of another workshop said that it is pos-
sible that some of the Javits-Wagner-0'Day itenms could not be

1/H. Rept. No. 228, 924 Cong., lst Sess., 14 (1971).

2/Ibid, page 14.
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produced if the 75-percent requirenent had applied to Javits-
Wagner - O Day work because the skills of handi capped persons were
not sufficient.

Because the Conmittee's reporting requirements are designed
to evaluate a workshop's eligibility under the act, it does not
require the workshops to report separately the nunmber of direct
| abor hours worked by handi capped and nonhandi capped wor kers on
commodities and services procured by the Federal Government under
t he program As a result, the information provided is not suffi-
cient for measuring the extent to which the commodities and serv-
ices provided under the act increase enployment opportunities for
handi capped and/ or nonhandi capped workers in sheltered workshops.
El even of the 27 workshops we visited kept records which allowed
us to separate the direct |abor performed on the Javits-Wagner-
O Day work from the direct |abor for the entire workshop. Cur
anal ysis showed that handi capped workers provided less than
60 percent of the direct |abor hours applied to Javits-Wagner-

O Day work at 2 of the 11 workshops in fiscal year 1979. However
the two workshops reported that the direct |abor hours worked by
t he handi capped were 77 and 86 percent of the total direct |abor
hours for all work perfornmed. As these exanples show, unless the
wor kshops maintain records which will allow information to be re-
ported separately, the nunmber of direct |abor hours for Javits-
Wagner - O Day work and other workshop activities, the Commttee
will not be able to adequately measure the workshop's success in
providing increased enmploynent opportunities for handi capped

wor ker s.

Simlarly, the Commttee's procedures do not require shel -
tered workshops to include information on the estimted nunmber of
handi capped and nonhandi capped workers for each proposed addition
to the Procurenment List. However, the Committee does require
sheltered workshops to include the estimated nunber of enployment
opportunities (new jobs) which would be created for handi capped

wor ker s. According to the Committee's executive director, new
jobs are estimted based on the production level of a nonhandi -
capped wor ker. The new jobs are expressed in staff-years of work

for handi capped workers.

For fiscal years 1977, 1978, and 1979, sheltered workshops
estimted that 520, 306, and 391 new enpl oyment opportunities,
respectively, would be available for the 185 itens added to the
Procurement List. Qur analysis of the justifications subnmtted for
the 185 items disclosed that the number of new jobs for each addi-
tion to the List ranged fromO to 57; the median is 4. However
the justification is not required to provide the estimted nunber
of empl oynent opportunities which would be created for nonhandi -
capped workers for each justification. Thus, although each addi -
tion to the List was designed to increase the enploynment oppor-
tunities for handi capped workers in sheltered workshops, the
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Conmmittee was not provided with information on the ratio of new
jobs for handi capped and nonhandi capped workers before deciding
whet her to add a conmmodity or a service to the List.

PLACI NG HANDI CAPPED WORKERS | NTO
COMPETI TI VE EMPLOYMENT HAS NOT
BEEN ADEQUATELY STRESSED

The 1971 anmendnents to the act did not establish the placenent
of handi capped workers into conpetitive enploynment as a program ob-
jective. The Federal regulations state that the enploynment oppor-
tunities created by the Javits-Wagner-0'Day program should be used
whenever possible, for preparing handi capped persons to engage in
conpetitive enploynment. Al t hough the program has provided nunmerous
enpl oynent opportunities for the handi capped in sheltered work-
shops, the workshops' success in assisting handi capped workers to
advance into conpetitive enploynent has been |imted. Despite the
fact that the Commttee requires the sheltered workshops to report
the nunber of handi capped persons placed into conpetitive enploy-
ment from the workshop annually, we found during our visits to
27 participating workshops that the placement information provided
to the Comnmttee was not sufficient for measuring placements of
handi capped workers into conpetitive enmployment which were attribut-
able to enploynent opportunities created by the program

Pl acements into conpetitive
enpl oynent were | ow

The placenment rate for all sheltered workshops participating
in the Javits-Wagner-0' Day program during fiscal year 1979 was only
slightly higher than the rate reported for other sheltered work-
shops in two recent studies. The placenent rate, expressed as a

percentage, is based on the total nunber of handi capped workers
enployed in the workshop during the fiscal year and the total num
ber of those placed in conpetitive enployment. A study prepared

for the Departnment of Health and Human Services in July 1975 re-
ported that 13 percent of the handi capped workers in 400 sanpled

wor kshops were placed in conpetitive enployment during the 1973-74
period. 1/ The study projected that the universe of workshops
annual ly placed about 10 percent of the handi capped workers.

Labor's 1977 study of sheltered workshops found that, based on a
sanple of 2,530 workshops, the placement rate of handi capped workers

L/Greenleigh Associates, Inc., The Role of the Sheltered Workshop
in the Rehabilitation of the Severely Handicapped, Vol. I, 1975,
page 17.
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into conpetitive enployment in comunity jobs was 12 percent. 1/
According to the reports subnmitted to the Commttee by 158 work-
shops, the placenent rate of handi capped workers into conpetitive
empl oyment was 14.5 percent for fiscal year 1979.

Our analysis of placenment information reported to the Com
mttee by the 158 workshops showed that the rate of placement for
wor kshops enploying the blind was considerably |lower than the rate
reported for workshops enploying the other severely handi capped
wor ker s. For example, 66 workshops for the blind reported that
382 of 4,427 blind workers enployed during fiscal year 1979 were
pl aced into conpetitive empl oyment—a placement rate of 8.6 per-
cent. In contrast, 92 workshops for the other severely handi capped
reported that 3,133 of 19,809 handi capped workers were placed into
conmpetitive empl oyment —a placement rate of 15.8 percent.

Al so, our analysis disclosed that a small nunber of workshops
accounted for a disproportionately large nunber of the placenments
reported. For exanmple, 7 of the 66 workshops for the blind ac-
counted for 70 percent of the total placements. Of the remaining
59 wor kshops, 27 did not report a single placenment and 32 reported
that between 1 and 8 blind workers were placed during the year
If the nunmbers of blind workers that were placed and enpl oyed by
the 7 workshops reporting the highest placenments were renmoved, the
pl acement rate for the remaining 59 workshops would be 3.3 percent.
Simlarly, 7 of the 92 workshops for the other severely handi capped
accounted for 38 percent of the total placements reported. How-
ever, only 2 workshops did not report a single placenment. For the
remai ning 83 workshops, 29 reported that from 1 to 9 handi capped
wor kers were placed and 54 workshops reported from 10 to 96 pl ace-
ments. If placements at the 7 highest reporting workshops were
del eted from the conputation, the placenment rate for the remining
85 wor kshops would be 11.1 percent.

As the above information indicates, the success of individual
wor kshops to place handi capped workers into conpetitive enploynent
vari es consi derably. Al t hough such factors as the functioning
| evel of the handi capped workers and the enploynment opportunities
avai |l abl e outside the workshop affect the placenent rate, workshop
officials' general placenent philosophy represents a major factor
contributing toward the successful placement of handi capped workers
into conpetitive enploynment outside the workshop. (See pp. 82
and 83. )

1/U.8. Department of Labor, Sheltered Workshop Study: Workshop
Survey, Vol. I, June 1977, page 1lll.
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Pl acements are not always related to
enpl oynent opportunities created by
the Javits-Wagner-0'Day program

To measure the extent to which the enploynent opportunities
afforded by the program lead to the placenment of handi capped
workers, the information reported by each workshop should include
the nunber of handi capped workers placed into conpetitive enploy-
ment outside of the workshop and identify workers enployed on
Javits-Wagner-0' Day work before their placenent. During our visits
to 13 workshops for the blind and 14 workshops for the severely
handi capped, we found that workshops interpret and report place-
ments differently. For exanple, the information reported by the
27 wor kshops for fiscal year 1979 included the follow ng types of
pl acement :

—Handi capped workers provided training in another area of
the facility not directly associated with the sheltered
wor kshop and placed in an outside industry.

—Handi capped workers provided training in another area of
the facility and transferred into the sheltered workshop

—Handi capped workers enployed in the sheltered workshop at
| ess than the m nimum wage who received a wage increase to
the statutory mninmum wage rate.

—Handi capped workers enployed in the sheltered workshops who
were placed in outside industry.

—Handi capped workers enployed in the sheltered workshops,
but who also worked in outside industry on a part-tine
basi s.

OQur analysis of the records supporting the 100 pl acenents
reported by the 13 workshops for the blind showed that 83 were
pl aced into conpetitive enployment froma training facility that
did not provide the opportunity for enploynment in the sheltered
wor kshop or were transferred within a workshop and not to outside
conpetitive enploynent. Al t hough adequate records were not always
avail able for supporting the placenments reported by the 14 work-
shops for the other severely handi capped, our analysis of avail able
records disclosed that many of the handi capped workers, reported
as placements, were not enployed in the sheltered workshop or were
transferred from one workshop program to another.

Al t hough the Committee requires each workshop to annually
report the nunmber of handi capped workers placed into conpetitive
enpl oyment, the workshops were not required to identify those
pl acements attributable to enploynent opportunities created by
the program At the 27 workshops visited, we asked officials
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to identify handi capped workers who were enployed on Javits-
Wagner - O Day work before being placed into conpetitive enploynment
outside the workshop. Officials at 20 of the 27 workshops iden-
tified 56 handi capped workers out of a total of 340 placenents
reported (by the 20 workshops) for fiscal year 1979.

Adequat e standards for eval uating
pl acement rates may be difficult
to establish

Based on our analysis of the 27 workshops, the rate of place-
ment of handi capped workers into conpetitive enployment in conmmun-
ity jobs, regardl ess of whether they were enployed in jobs created
by the program appears to be considerably less than the rate of
pl acement reported to the Conmittee. Whet her or not this is an
acceptable rate of placement is a judgnent which must be based on
t he expectations of the Congress, the Conmittee, the central non-
profit agencies, the workshops, and the clients.

The phil osophy of placing handi capped workers from sheltered
wor kshops into conpetitive enmploynent depends primarily on whet her
sheltered wor kshops should be considered as providing transitiona
or term nal enployment opportunities for the handi capped and whet her
t he handi capped should be considered as clients or enployees of the
wor kshops. The ternms "client, worker, and enployee" are generally
used interchangeably in discussing handi capped persons in sheltered
wor kshops. Generally, when a person is receiving services froma
wor kshop program he or she is considered a client. Handi capped
persons who are involved in activities associated with gainful em
pl oyment are generally considered as enpl oyees or workers. How-
ever, under the duality of roles of sheltered workshops, many in-

di viduals may be gainfully enployed while also receiving services
in the workshop; in these instances, the person may be referred to
as either a client or an enployee.

Sonme Federal, State, and |ocal programs consider the handi -
capped as clients who are being provided with transitional em
pl oyment opportunities in the sheltered workshop environment.
Such an approach stresses the inmportance of placement as a key
conponent of a sheltered workshop's operation. Wor kshops and
ot her organi zations often consider the handi capped as enpl oyees
in a regular enploynment setting. \While not discounting the ad-
vant ages of placenment opportunities for the handi capped, these
organi zati ons believe that actively stressing placement is not
consistent with the general desires of the handi capped or with the
general business practices of the workshop which nmust conpete with
private business in the general conpetitive market.

One of the biggest concerns for sheltered workshops is the
probl em of maintaining a high volume of work. Therefore, many
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t he production of goods and services for generating income for the
wor kshops. Enphasi s on production often results in higher wage
earni ngs for handi capped workers, whereas enmphasis on conpetitive
job placenment results in the workshop retaining the |east productive
wor kers, thereby reducing capacity for generating income. This is
especially critical for sheltered workshops producing for the Fed-
eral Government . These wor kshops must neet the sanme time frames

and quality standards as other Federal Government contractors.

However, the level of production should not be the sole
determ ning factor of the readiness of a worker for conpetitive
enmpl oyment . Many severely handi capped persons may be capabl e of
normal productivity, but incapable of existing in the "world of
wor k" outside the workshop because of secondary problens in social
and personal behavior or the need for supportive services on a
conti nuing basis. Al so, sonme workers may be nore secure and happy
to remain in the sheltered workshop environnment. Therefore, a
maj or problem affecting the Commttee's ability to evaluate the
effectiveness of participating sheltered workshops in placing
handi capped workers in conpetitive enploynment centers around the
difficulty in establishing reasonable standards for adequately
measuring the placement rate.

CONCLUSI ONS

While we recognize that participating sheltered workshops and
handi capped workers receive many benefits from the procurenment
opportunities provided by the program we believe that the primry
measure of the program s success should be newly created enploynment
opportunities for handi capped workers in participating workshops.

Al t hough the act's provisions for evaluating workshops' eligibility
only require that 75 percent of the direct |abor hours for the
entire workshop be provided by handi capped workers, we believe that
wor kshops should be required to report the nunmber of direct |abor
hours performed by handi capped and nonhandi capped workers on com
nodi ties and services provided to the Government under the Javits-
Wagner-0'Day programto neasure the program s success in increasing
t he enpl oynent opportunities for the handi capped. Because the
75-percent requirement appears to provide a reasonable standard

for measuring the increased enployment opportunities created by

the program we believe that participating workshops should be
required to maintain the 75-percent level for the commdities and
servi ces procured under the program as well as for the entire

wor kshop.

Al t hough not established as a program objective by the 1971
amendnents to the act, we believe that enploynent opportunities
created by the program should be used, to the maxi num extent, to
prepare handi capped workers for placement into conpetitive enploy-
ment . Presently, job placement is not used as a performance
measure by the Comm ttee and thus, there is less incentive for
pl aci ng workers outside the workshop. As a result, many high-
functioning persons mght remain in sheltered workshops.
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W t hout adequate information on the nunber of placements
attri butable to the enployment opportunities created by the pro-
gram it is not possible to adequately evaluate the workshops'
success in placing handi capped workers into conpetitive enploy-
ment . Al t hough the Conmmittee requires sheltered workshops to
report the nunber of handi capped workers placed into conpetitive
enpl oyment annually, the information does not identify those
pl acements attributable to enployment opportunities created by the
Javi t s-Wagner-0' Day program Al so, the workshops did not report
the placenments on a uniformbasis. We believe that the Committee
shoul d establish procedures for (1) assuring that placenment infor-
mation is uniformy provided by the workshops and (2) neasuring the
wor kshops' success in providing employnment opportunities which |ead
to the placement of handi capped workers in conpetitive enploynent.

AGENCY COMMENTS AND OUR EVALUATI ON

The National Industries for the Blind and the National In-
dustries for the Severely Handi capped believe that additiona
reporting requirenments and verification procedures would cause a
significant adm nistrative burden for sheltered workshops. Al so,
they point out that inmplenmentation of many of our proposals ap-
pears to contradict the admnistration's intent to reduce paper-
work because the proposals would require nore government control
centralized direction, and Federal regul ations. The two corpora-
tions believe that the program should continue to have the flexi-
bility to do its job and not be hanstrung with overregul ation and
conpl i ance reviews.

While we share their concern that Federal reporting and ad-
m nistrative requirements should be mnimzed, we believe that the
additional reporting requirements and verification procedures are
necessary for the Conmittee to ensure (1) conpliance with the act's
requi rements and (2) achievement of the program s goals and objec-
tives effectively.

The Conmmittee agreed that a proposal included in a draft of
this report that sheltered workshops submit information on the
estimated direct |abor hours for proposed additions to the Pro-
curement List could be included in the Commttee's witten proce-
dures so that Conmittee nembers could nmake a judgnent as to

whet her a proposed addition would, in fact, result in the provi-
sion of enployment opportunities for the blind and other severely
handi capped. However, the Committee preferred to require the

wor kshops to provide the information on a group rather than in-
di vi dual basis where a proposed addition includes a nunmber of
nati onal stock nunbered items to be produced or a variety of serv-

ice actions to be perfornmed. We agree that this approach should
provi de the appropriate information for all simlar or related
comnodities or services. We nodified our proposal, and we are

recomrendi ng that the Chairman of the Committee revise the Federa
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regul ations and Comm ttee procedures to require that each partici-
pating sheltered workshop submt information on the estinated

di rect | abor hours for handi capped and nonhandi capped workers for
each action proposing the addition to the List of a product or
group of products or a service. (See p. 90.)

The National Industries for the Severely Handi capped disagreed
t hat wor kshops should be required to submt information on esti-
mat ed direct |abor hours for proposed additions because it believes
that information required for proposed additions would be neaning-
| ess because workshops are not able to project standard hours on
t he expected productivity of workers. The National Industries for
the Blind believes it is inpractical and cannot be inplenmented be-
cause workshops would be required to establish standard production
rates and productivity rates for handi capped and nonhandi capped
wor kers before the workers are trained and the job is set up in
t he wor kshop. The National Industries for the Blind concluded that
informati on submtted by the workshops could only be an estinmation

The Committee agreed with a proposal in a draft of this report
that the percentage of enployment of handi capped persons in the
production of commdities and the provision of services on the
Procurement List should be nonitored to ensure that the work is
used primarily to provide enmployment for blind and other severely
handi capped persons. However, the Commttee stated that collec-
tion of this information on an itemby-item basis would require
extensive, additional recordkeeping of direct |abor hours and an
additional detailed report annually. The National Industries for
the Blind also expressed concern that the recording and reporting
of direct |abor hours for programrelated products and services
greatly increase the regulatory and adm nistrative burden on
sheltered workshops.

Whil e we recognize the burden that collecting and reporting
this information m ght place on certain workshops, we believe that
the Comm ttee needs such data to adequately assess a workshop's
performance under the act. Furt hernore, we believe that the re-
quired information could be submtted by the workshops as part of
their present annual reporting required by the Commttee rather
t han establishing a separate reporting requirenent. Recogni zi ng
the need to |limt the recordkeeping requirements for the partici-
pati ng workshops, we nodified our proposal to permt the reporting
of handi capped and nonhandi capped direct |abor hours for all com
modi ti es produced and/or services provided by each workshop rather
than on an itemby-item basis. (See p. 91.) Based on the Commt -
tee 's present requirement that workshops nust nmaintain records on
the direct |abor hours for each individual, we do not believe that
a requirenent to identify and report the total direct |abor hours

for all itenms produced under the program (as opposed to an item by-
item basis) would result in extensive, additional recordkeeping
for the workshops. We believe that this information is essential

for the Conmttee to ensure that the work done under the program
is used primarily to provide enploynent for blind and handi capped
persons.
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The National Industries for the Blind and the National 1In-
dustries for the Severely Handi capped did not agree that inform-
tion on handi capped and nonhandi capped direct |abor hours for
products produced and services provided under the act should be
annually reported to the Committee. The National Industries for
the Blind objected because many of the itenms produced for the
Federal Government under the program are also sold by workshops
in the comrercial market. The National Industries for the Blind
believes that it would not be possible to separate the hours for
programrelated work at the tine of manufacturing and report ac-
curately the results to the Commttee. Whil e we recogni ze such
situations would require adjustnents in the recordkeeping and
reporting systenms, we believe that the Commttee could devel op
procedures for the workshop to follow in collecting and reporting
direct |abor hours from programrel ated worKk.

The Comm ttee stated that it would exceed its authority under
the act, if it were to require that handi capped workers nust pro-
vide at least 75 percent of the direct |abor hours on all commodi-
ties produced and/or services provided by participating sheltered
wor kshops under the program The Comm ttee noted that, while
wor kshops are expected to utilize handi capped persons to the
maxi mum extent possible in the production of comopdities and the
provi sion of services on the Procurenment List, the act does not
require that the 75-percent ratio be achieved for each individua
commodity or service.

The National Industries for the Blind and the National In-
dustries for the Severely Handi capped did not agree that partici-
pati ng workshops should be required to maintain the 75-percent
|l evel for commodities and services procured under the program
because such a requirement would, in their opinion, increase the
regulatory and adm nistrative burdens on sheltered workshops while
reduci ng the opportunity for workshops to do Federal procurenment
and thereby denying enploynment opportunities to handi capped persons.

The National Industries for the Blind believes that the pre-
sent criteria allowing the entire workshop to maintain at |east a
75 to 25 ratio permt the movement of handi capped workers, experi-
mentation with such workers, and the degree of flexibility needed
when working with persons of limted enployability. The Nationa
I ndustries for the Blind believes that a 75-percent requirement
for each item supplied to the Federal Government would result in
an exceedingly narrow interpretation of the congressional intent to
achi eve employment goals for handi capped workers under the program
It would reduce the opportunities to manufacture certain itens
under the program because many conparatively conplex items could
not be adopted for production by the handi capped within the
75-percent requirement and the fair market price. Al so, workshops
woul d be forced to ignore the severely handi capped workers in order
to concentrate on the Government worK. In addition, the Nationa
I ndustries for the Blind stated that some workshops are now finding
it increasingly difficult to maintain the act's requirement of a
75-percent ratio for the entire workshop
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According to the National Industries for the Blind, it is
virtually inmpossible to achieve a 75-percent iatio on a new item
during initial production while simultaneously training the handi -
capped workers and meeting the Government requirements for quality
and ontime deliveries. The National Industries for the Blind con-
cluded that the act's intent is to provide enployment for the blind,
not simply to provide the Governnment with products that are 75 per-
cent handi capped made.

The National Industries for the Severely Handi capped believes
that the 75-percent requirement for products and services procured
under the program should not be inplenented because the problens
di scussed in the report are not prevalent and do not justify such
a drastic change. The National Industries for the Severely Handi -
capped also stated that the requirenents would prevent sone handi -
capped workers from sharing in all workshop activities because it
woul d preclude the workshop fromhaving flexibility to nmove workers
around.

We believe that a standard for the percentage of direct |abor
hours performed by handi capped workers should be established to
assess whet her the enployment opportunities created by the program
are used primarily for handi capped worKkers. In this regard, we
believe that the participating workshops should be required to
mai ntain the 75-percent level for all commpdities and services
procured under the program However, we recognize that such a
standard should have sufficient flexibility to allow for special
situations which nmay sonetines occur. Therefore, we believe that
the Commttee's procedures for enforcing the act's current require-
ments could also be applied in simlar instances for the commodi-
ties and services produced under the program (See pp. 64 and 65.)

Al so, we believe that a standard would (1) serve as an incen-
tive for workshops to identify and enploy the required nunber of
handi capped workers and (2) provide assurance that only itens pro-
viding enploynment for primarily handi capped workers are added to
the Procurenent List. We believe that this is especially inportant
because the act's provisions result in limting or denying the
opportunity for other businesses to conpete for the products or
services. In view of the Commttee's stated |lack of authority to
establish a standard and our belief that such a standard is needed
to ensure that the Committee's actions result primarily in the
provi sion of enploynent opportunities under the program for the
handi capped, we are directing our proposal to the Congress. (See
p. 90.)

In commenting on a proposal included in a draft of this re-
port that participating workshops report the placenents into com
petitive enployment attributable to the enploynment opportunities
created by the program the Commttee stated that the prograns
primary purpose is to expand the enploynment opportunities for
blind and other severely handi capped persons in sheltered worKk-
shops. According to the Commttee, a secondary result may be the
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pl acement of individuals into conpetitive enploynment. However

the Commttee stated that "the nunmber of placements in conpetitive
enmpl oyment of persons enployed on Javits-Wagner-0' Day work is in
no way a nmeasure of the success or acconplishments of the Commt-
tee's program ™ We do not agree with the Commttee's position
According to Federal regulations, the enploynment opportunities
created by the program should be used, whenever possible, for pre-
pari ng handi capped persons to engage in conpetitive enploynent.

We believe the follow ng discussion during June 1973 hearings
before a Subcomm ttee of the House Committee on Government Opera-
tions clearly demonstrates the position of the Commttee for Pur-
chase from the Blind and Ot her Severely Handi capped on the rela-
tionship of placenments to the program

"Ms. Abzug. * * * |s one of the goals of your Committee
to urge that workshops attenpt to hel p handi capped and
blind workers to enter the mainstream economy by find-
ing jobs in ordinary comrercial firms?

"Adm ral Wheeler [Committee Chairman]. Yes, m'am it
is indeed, and this is one of the paragraphs in our
regul ati ons for workshops.

"However, we do not, in any case, abandon those people
whose capabilities are such that the workshop in fact
provides the only enploynent they could hope to obtain.

"W recognize that this is the major reason for our
program but we never |ose sight of the rehabilitation

aspect . We can place in the record the clause that |
am di scussi ng because it is, while secondary, a very
i mportant aspect of our program " 1/

The Committee stated that the placement program required by
its regulations is to ensure that each workshop has an effective
system for placing handi capped persons in conpetitive enployment.
The Committee is interested not only in whether each workshop has
an effective placenment program but also encourages workshops to
pl ace in conpetitive enployment as many of its handi capped em
pl oyees as are capable and desirous of being placed. During its
visits to workshops, the Committee stated that its staff reviews
the effectiveness of the workshop's placement program However,
due to the heterogeneous nature of the handi capped persons in
wor kshops, the evaluation of the effectiveness of the workshop's
programs mnmust be made on a case-by-case basis, considering each
wor kshop's total handi capped popul ation rather than a particul ar
group who m ght happen to have been working on Javits-Wagner-O Day
work the day before they are placed in the conpetitive |abor market.

1/Hearings to increase the 1974 budget of the Committee for Pur-
chase of Products and Services of the Blind and Other Severely
Handicapped before a Subcommittee of the House Committee on
Government Operations, 93d Cong., lst Sess., page 26 (1973).
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The National Industries for the Severely Handi capped and the
Nati onal Industries for the Blind did not concur that each partici-
pating workshop be required to report the placenments into conpeti-
tive enployment attributable to the enployment opportunities
created by the Javits-Wagner-0' Day program Both said that place-
ments into conpetitive industry should not be the criteria used
for measuring the success of the Javits-Wagner-0' Day program The
National Industries for the Blind pointed out that the nunbers of
blind persons with other handi caps enployed by the workshops are
increasing and that, if this is a cause of decreasing placenments,
the workshops should not be condemmed.

The Committee suggested that a system be established for
monitoring the effectiveness of each participating workshop's
program for placing qualified handi capped persons in conpetitive
enpl oynent instead of a requirenent that workshops report place-
ments attributable to enploynment opportunities created by the
program In this regard, we believe that the proposal included
in the draft of this report that workshops should report inform-
tion on the placenments in conpetitive enploynment attributable to
the enploynent opportunities afforded by the program would provide
an essential conponent of a system for nonitoring the effective-
ness of a workshop's placenment program W t hout information on
t he nunber of placenments and standards, we do not believe meaning-
ful analyses of the effectiveness of a workshop's placement program
can be made.

The Committee believes that a proposal included in a draft of
this report that it establish standards for neasuring a workshop's
ef fectiveness in placing workers would place a responsibility on
the Commttee for a function which is the responsibility of the
Rehabilitation Services Adm nistration under the Rehabilitation
Act of 1973, as anended. According to the Conmittee, the Adm nis-
tration has primary responsibility within the Federal Governnent for
the vocational rehabilitation of handi capped persons. The Com
mttee stated that it has no direct role in rehabilitation activi-
ties, but rather assists vocational rehabilitation prograns at the
wor kshop | evel by providing work for handi capped persons enployed
in sheltered workshops. While the Committee's coments on the
Adm ni stration's responsibilities for the vocational rehabilitation
of handi capped persons are generally correct, we believe that they
are m sl eading because the Admi nistration's responsibilities relate
primarily to handi capped persons served by and workshops partici-
pating in the Federal-State vocational rehabilitation program Al |
wor kshops, or workers in workshops associated with the Javits-
Wagner-0' Day program are not participating in the Federal-State
vocational rehabilitation program Further, we do not believe that
the Committee can adequately ensure that participating workshops
have an effective placenment program wi thout nmeasuring the placenment
rate for enployment opportunities created by the program in each
wor kshop. Al so, we recognize the inmportance of coordinating the
Committee's efforts with those of the Adm nistration.
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In view of the Commttee's statements that (1) placenment into
conpetitive enployment may be a secondary program result and (2) the
nunber of placements is in no way a measure of the program s suc-
cess, we are recommendi ng that the Congress recognize in the act
that placements into conpetitive enployment outside the workshop
shoul d be one of the neasures of the program s success.

RECOMVENDATI ONS TO THE CONGRESS

We recommend that the Congress amend the Wagner-0'Day Act to
require that sheltered workshops neet a specific standard for the
percent age of handi capped direct |abor hours on all comodities
produced and/or services provided under the program Speci fically,
we recommend that the act's 75-percent requirenment for measuring
a workshop's programeligibility be adopted as the standard because
it appears to provide a reasonable basis for assessing whether the
enmpl oyment opportunities created by the program are used primarily
for handi capped wor kers.

We also recommend that the Congress anmend the Wagner-0' Day Act
to recogni ze that enploynment opportunities created by the program
shoul d be used, to the maxi mum extent, for preparing handi capped
persons to engage in conpetitive enploynment outside the workshop.

PROPOSED STATUTORY AMENDMENTS

The amendments to the Wagner-0' Day Act, based on our recom
mendati ons to the Congress, would read: Section 5(3)(C) of the
Wagner - O Day Act of 1938, as anmended (41 U.S.C. 848Db(3)(c)) is
amended to read as follows:

"(C) which in the production of commpodities and in the
provision of services during the fiscal year enploys
blind individuals for not less than 75 per centum of
the man-hours of direct |abor required:

(i) for the production or provision of the com
modities or services procured under this Act;
and

(ii) for the production or provision of all the
commodities or services produced or provided
by the workshop including those covered by
(i) of this subsection.”

Section 5(4)(C) of the Wagner-O Day Act of 1938, as anended
(41 U.S.C. 848b(4)(c)) is anended to read as follows:

"(C) which in the production of commpodities and in the
provision of services during the fiscal year enploys
blind or other severely handi capped individuals for

not |less than 75 per centum of the man-hours of direct
| abor required:
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(i) for the production or provision of the com
nodi ti es or services procured under this Act;
and

(ii) for the production or provision of all the
comnodities or services produced or provided
by the workshop including those covered by
(i) of this subsection."

Section 1(a) of the Wagner-O Day Act of 1938, as anmended
(41 U.S.C. 846(a)) is anended to change the first sentence to
read as follows:

"There is established a conmttee to be known as the
Committee for Purchase from the Blind and Ot her Severely
Handi capped (hereafter in this Act referred to as the
"Committee') for the purpose of directing the procure-
ment of selected commodities and services by the Federa
Governnment to qualified workshops serving blind and

ot her severely handi capped individuals with the objec-
tives of increasing the employnment opportunities for
these individuals and, to the maxi mum extent possible,
preparing those individuals for placenent in normal
conpetitive enploynment."

RECOMMVENDATI ONS TO THE CHAI RMAN OF
THE COMM TTEE FOR PURCHASE FROM THE
BLI ND AND OTHER SEVERELY HANDI CAPPED

We recommend that the Chairman revise the Federal regulations
and Comm ttee procedures to require that:

--Each participating sheltered workshop submt information on
the estimted direct |abor hours for handi capped and non-
handi capped workers for each action proposing the addition
to the Procurenent List of a product or group of products
or a service.

--Each participating sheltered workshop report the placenents
into conpetitive enploynment attributable to the enploynent
opportunities created by the Javits-Wagner-O Day program

We also recomrend that the Chairman establish a system for
monitoring the percentage of total direct |abor hours perfornmed
by handi capped and nonhandi capped workers in each participating
wor kshop in the production of commodities or provision of services
under the Javits-Wagner-O Day program As a mninmum the system
should require that each participating sheltered workshop submt
information in its annual report showing the total direct |abor
hours for handi capped and nonhandi capped workers for all products
produced and/or services provided to the Federal Government under
the Javits-Wagner-O Day program
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CHAPTER 6

COVPETI Tl VE RELATI ONSHI P BETWEEN

SHELTERED WORKSHOPS AND PRI VATE | NDUSTRY:

MANY FACTORS SHOULD BE CONSI DERED

As the sheltered workshop popul ati on has grown over the past
decade, concern about the effect of various Federal |aws on the
conmpetitive relationship between sheltered workshops and private
busi nesses has increased. Generally, the concern focuses on the
conpetitive advantages associated with the operation of sheltered
wor kshops in the dual capacity of service provider and enpl oyer.

As a service provider, a sheltered workshop is operated as a nonpro-
fit organization for providing a wi de range of rehabilitative and
soci al services to handi capped persons. Al so, workshops are de-
signed for providing short- and long-term enmploynent opportunities
for handi capped persons, including prime manufacturing, subcon-
tracting, and service operations, such as janitorial and grounds

mai nt enance. However, sheltered workshops must conmpete with private

busi nesses to obtain work in the conpetitive market. Shel tered
wor kshops are nost likely to be operating at the level of a small
busi ness, and as such, will experience simlar conpetitive business

pressures as a profit-oriented small business.

When nonprofit and for-profit organizations conpete, the rules
and conditions of the conpetition generally appear to favor the non-
profit organizations. However, even though sheltered workshops in
their capacity as nonprofit organizations may. receive certain conpe-
titive advantages over other businesses, the effect of the advant-
ages may be offset by the increased costs of serving and enploying
a handi capped | abor force which generally functions at a signifi-
cantly lower |evel than a nonhandi capped | abor force. Al t hough the
het erogeneous nature of sheltered workshops 1/ makes generalizations
about the conpetitive advantages difficult, an analysis of the nost
frequently expressed concerns regarding the general operating char-
acteristics of sheltered workshops provides insight into the major
factors affecting the conpetitive relationship between sheltered
wor kshops and private businesses conpeting in the same market.

Al t hough the conpetitive status of nost sheltered workshops is
directly affected by Federal |aws, the Federal role in nonitoring
the conpetitive practices of sheltered workshops has been linted.

1/Especially such factors as the types of disability groups served,
business activities, rehabilitation services offered, and avail-
able funding sources.
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FACTORS AFFECTI NG THE COMPETI Tl VE
RELATI ONSHI P BETWEEN SHELTERED
WORKSHOPS AND PRI VATE | NDUSTRY

Congressional and public concern about the conpetitive rela-
tionship between sheltered workshops and private businesses gen-
erally focuses on the issue of whether Federal |aws and financial
assi stance provi de advantages for sheltered workshops in the com
petitive market. The laws most often cited include: the Fair Labor
St andards Act, which provides Federal |abor standards; the Interna
Revenue Code, which establishes provisions for the payment of Fed-
eral income taxes; and the Rehabilitation Act of 1973 and title XX
of the Social Security Act, which established Federal prograns for
providing rehabilitative and other social services. The concern
that these laws provide conpetitive advantages to sheltered work-
shops is based on the assunption that sheltered workshops:

--Pay handi capped workers less than the statutory m ninmum
wage while private businesses must generally pay their
enpl oyees at |least the mnimum wage.

--Do not pay income taxes while private businesses nust pay.

--Receive Federal funds which are not available to private
busi nesses which they may use for offsetting operating
| osses.

Al t hough the above conditions appear to provide sheltered work-
shops with a favorable conpetitive position, our analysis reveal ed
several factors, some of which are unique to sheltered workshops'
operations, which must be considered in evaluating the concept of
conpetitive advantage. Because wor kers are handi capped, sheltered
wor kshops generally incur additional costs for establishing addi-
tional work stations for and increasing the supervision of their
| ess productive workers. Al so, sheltered workshops provide re-
habilitation and independent living services or design production
met hods for rehabilitative or therapeutic purposes rather than
i ndustrial efficiency.

Payment of subm ni num wages

As previously discussed in chapter 2, the Fair Labor Standards
Act, as anended, authorizes the Secretary of Labor to issue special
certificates for enploying handi capped workers in sheltered work-
shops at wage rates lower than the statutory m ni mum wage. To as-
sure that handi capped workers are not exploited through | ow wages,
the act requires that each handi capped worker must be paid based on
his or her individual productivity in proportion to the prevailing
wages and productivity of nonhandi capped workers in the vicinity
for simlar work. Thus, the act's provision was designed for equal -
izing the |abor costs, and thereby the conpetitive position, of

93



shel tered workshops and enpl oyers of nonhandi capped workers in |oca
i ndustry. Al t hough the wages received by an individual handi capped
wor ker may be |ower than the wages received by a nonhandi capped
wor ker performng the same task in local industry, the follow ng
hypot heti cal exanple shows that the total wages paid to handi capped
wor kers should be at |east equal, and in many instances, may exceed
the total wages paid to a nonhandi capped | abor force for simlar
work if the workshop fully conplies with the act's requirenents.

An illustration of wages for a
handi capped and nonhandi capped
| abor force

A sheltered workshop and a private business nust each produce
10, 000 units under separate contracts with the same contracting
firm The prevailing wage rate paid to nonhandi capped workers in
the private business is $4 an hour and a nonhandi capped worker pro-

duces 100 units an hour. Therefore, five workers could produce the
10, 000 units in 20 hours at a cost of $400 in total wages paid by
the private business. Under the act's provisions, the wage rate

for a handi capped worker who is 50-percent as productive (produces
50 units an hour) as the nonhandi capped worker in the local industry
woul d equal $2 an hour for producing 50 units in the sheltered work-
shop. Assum ng that the workshop used only workers producing at

the 50-percent |evel, five workers could produce the 10,000 units

in 40 hours at a cost of $400 in total wages paid by the sheltered
wor kshop.

Due to the interrel atedness of wages paid in local industry
and the workshop, the total cost for wages paid in a sheltered work-
shop theoretically should not be lower than the cost borne by a
busi ness producing the same item regardless of the m x of productive
capabilities of the handi capped workers enployed in the sheltered
wor kshop. In fact, the act's provisions can result in a higher
total cost in instances where a workshop must subsi dize handi capped
wor kers whose production does not exceed the statutory subm ni mum
wage guarantee and the worker is not covered by one of the special
exenmption certificates. Al so, private businesses may, under the
act's provisions, apply for and receive special certificates for
enpl oyi ng handi capped workers at wage rates |lower than the statu-
tory m ni nrum wage. However, private businesses, |ike sheltered
wor kshops, will not realize savings in total wage payments through
the enpl oynent of handi capped workers under the special certifi-
cat es. During fiscal year 1979, 4,338 handi capped workers were
enpl oyed in private busi nesses under special Labor certificates.

Publicly operated sheltered workshops

As discussed in chapter 3, publicly operated sheltered work-
shops were instructed by Labor to continue to conply with the re-
qui rements of the Fair Labor Standards Act until a decision on the
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applicability of the June 24, 1976, Supreme Court decision on

shel t ered wor kshops was made (see pp. 43 to 45). Therefore, the
above-menti oned anal ysis applies equally for public and private
nonprofit sheltered workshops. However, if Labor shoul d deci de

that the act's provisions do not apply to publicly operated shel -
tered workshops, the effect of |abor costs on the conpetitive posi-
tion of publicly operated workshops would depend on each State's
applicable laws and requirenments.

Exenmption from Federal incone tax

Under section 501(c)(3) of the Internal Revenue Code (26 U.S.C.
501(c)(3)), certain types of organizations may qualify for an ex-
enmption from payi ng Federal inconme taxes. Shel t ered wor kshops which
are operated as part of a private corporation organi zed exclusively
for charitable purposes are eligible for the Federal exenmption,
assunming all other requirenments are met. The nonprofit status per-
tains to the use and distribution of operating surplus or margin
and does not prohibit a workshop from having an operating gain in
whi ch operating revenue is greater than operating expenses. Oper at -
ing funds may be accunul ated and carried forward to another operat-
ing year, or they may be invested in special progranms or in inprove-
ment or expansion of facilities, equipnent, the staff, and the
program In addition to the exenption fromthe paynent of Federal
income tax, private corporations recognized as exenpt for Federal
purposes, may also receive collateral tax exemption or partial tax
exenption under some State and |ocal income, property, sales, use,
or other forms of taxation. As a result, sheltered workshops are
not always subject to taxes that other private businesses nust pay.

Under these conditions, the exenpt status appears to provide a
conpetitive advantage to sheltered workshops. However, in instances
where earned revenue for Federal incone tax purposes does not exceed
operating expenses, a sheltered workshop's conpetitive status will
not be significantly inproved by its exenpt status. According to
the June 1977 Labor study of the policies, progranms, and services of
shel tered workshops, the majority of workshops surveyed had operat-
ing losses. 1/ The Labor study assumed that earned operating income
i ncluded incone fromthe work program and the rehabilitation serv-
ices' activities (evaluation and training fees). The operating gain
or loss was determ ned by deducting operating expenditures from
earned operating incone. Under this approach, the study reported
that three-fourths of the regular programworkshops and four-fifths
of the work activities centers sustained operating | osses.

The conpari son of workshop income fromall sources to workshop
expenses also provides insight into the conpetitive status of shel-
tered workshops. A 1975 study of the role of sheltered workshops

A/U.S. Department of Labor, Shelter Workshop Study: Workshop
Survey, Vol. I, June 1977, pages 60 and 61.
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in rehabilitating and enploying handi capped persons performed under
the direction of the Department of Health and Human Services re-
ported that nore than one-fourth of the workshops had operating
deficits, but that the average workshop generally had revenue equal
to its operating costs at the end of the year. 1/ The difference
bet ween revenue earned through the business operations of a shel-
tered workshop and a workshop's total operating revenue is gener-
ally referred to as unearned revenue. Unear ned revenue may be
received froma wide variety of private sources, including contri-
buti ons, donations, and fundraising activities.

During our visits to 28 sheltered workshops operated by 26
private nonprofit corporations, we reviewed operating budgets, fi-
nanci al reports, and related information. At 12 of the 28 work-
shops, sufficient information was available to conpare earned
revenue and operating costs relating to the business operations
of the workshops. 2/ Qur analysis, like the earlier studies, found
t hat earned revenue did not exceed the operating expenses for 10 of
the 12 workshops, but that all of the workshops had revenue at | east
equal to their operating costs at the end of the year. In this re-
gard, our analysis showed that the availability of other sources of
unearned revenue often was the major factor for determ ning whether
a private nonprofit corporation operating a sheltered workshop in-
curred an operating |oss or surplus. For the 26 private nonprofit
corporations, the earned revenue, as a percent of total operating
revenue, ranged fromless than 1 percent to 98.5 percent; the nmedian
was 40.7 percent.

OQur analysis of the operating budgets and financial information
for 10 publicly operated sheltered workshops we visited showed sim -

lar results. Al t hough production revenue financed a maj or part of
t he wor kshops' operating costs, nost of the workshops relied on
unearned revenue for offsetting potential operating |osses. Qur

anal ysis indicates that the availability of other sources of un-
earned revenue may inmprove the conpetitive position of sheltered
wor kshops more than the exenmption from Federal income taxes.

Avail ability of unearned revenue

The private nonprofit corporations operating sheltered work-
shops are supported by a variety of private sources of revenue,
such as contributions, trusts, and fundraising activities. Fed-
eral, State, and local governnents also represent a major funding

1/Greenleigh Associates, Inc., The Role of The Sheltered Workshops
in the Rehabilitation of the Severely Handlcapped, Executlve
Summary, Vol. I, 1975, page 15.

2/Suff1c1ent information was not available at 16 workshops because
the operating costs for the business operations and the other
activities were not separately maintained.
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source for sheltered workshops. W t hout these other sources of
revenue, operating losses would result in reduced operations or
closing for many sheltered workshops. The availability of unearned
sources of revenue represents the major factor affecting the conpe-
titive relationship between sheltered workshops and private

busi nesses.

Funds provided by Federal,
State, and |ocal governnents

A wi de range of Federal, State, and |ocal financial assistance
is available to sheltered workshops for providing rehabilitation
and independent living services and sheltered enployment opportuni-
ties for the handi capped. The Social Security Act, as anended, and
the Rehabilitation Act of 1973, as anended, provide the primary
sources of Federal financial assistance for sheltered workshops.
Policies for spending Federal, State, and local funds are often
made at the State or local level with general guidance fromthe
Federal Governnment. Accountability to the Federal Government by
State and | ocal agencies is often limted.

Section 110 of the Rehabilitation Act of 1973, as anmended, au-
thorizes Federal funds for States to operate a vocational rehabili-
tati on program for preparing handi capped persons for enploynment.
The Rehabilitation Services Adm nistration of the Departnment of
Educati on manages the program at the Federal |evel. Each State is
responsi ble for providing or arranging for all services and assist-
ance to the handi capped under the program The Federal Governnent
pays 80 percent of the costs (up to the Federal allotnent for the
State) incurred by the States in rehabilitating handi capped per-
sons ; States are required to provide the remaining share. For
fiscal year 1979, the Federal Governnment provided about $817.5 m | -
lion for the vocational rehabilitation program

The Suppl emental Security Inconme-Vocational Rehabilitation pro-
gram and the Beneficiary Rehabilitation Program were established
under the Social Security Act for providing services for blind and
di sabl ed persons receiving a mnimum nonthly income under the Sup-
pl emental Security Income program and handi capped beneficiaries of
the Social Security Disability Insurance program respectively.

The programs were intended to enable individuals to become gainfully
enpl oyed and, consequently, to reduce or term nate future benefit
payments. Al t hough these two prograns are jointly adm nistered by
the Social Security Adm nistration and the Rehabilitation Services
Adm nistration at the Federal |evel, State vocational rehabilitation
agencies also adm nister these prograns at the State and | ocal

| evel s. However, States are reimbursed by the Federal Governnent

for 100 percent of the cost, within the federally established ceil-

i ng. During fiscal year 1979, Federal expenditures for the two pro-
grans totaled about $170 mllion.
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Many handi capped persons are referred by these prograns to

sheltered workshops for training or sheltered enploynent. Fed-
eral and State funds under the programs are generally provided on
a fee-for-service basis. However, vocational rehabilitation pro-

gram funds may be used for constructing, renovating, or expanding
sheltered workshops; purchasing equi pnent; and supporting staff
costs. In these instances, sheltered workshops must be providing
rehabilitation services to large nunmbers of handi capped clients
referred by the State vocational rehabilitation agencies.

The Federal funds available for sheltered workshops under
these progranms are generally directed toward handi capped persons

who are short-termclients of the workshop. However, nmost handi -
capped persons in sheltered workshops are long-termclients who
may never obtain enploynent in conpetitive industry. The Soci al

Service Amendnents of 1974 (42 U.S.C. 1397) created title XX of
the Social Security Act which authorizes a conprehensive program

of social services for hel ping people, including handi capped persons
recei ving public assistance under the Supplenmental Security Income
program to become or remain economcally self-supporting. W t hin

the Department of Health and Human Services," the Office of Human
Devel opnment Services is responsible for adm nistering the program
at the Federal |evel

Federal funds under title XX are paid to State governnent agen-
cies; the Federal ceiling was increased to $2.9 billion for fiscal
year 1979. The Federal Government reinburses States for 75 percent
of the social service program costs up to their respective title XX
ceilings. Because many handi capped persons in sheltered workshops
are receiving Supplenmental Security Inconme paynents, title XX funds
are often provided for funding sheltered workshop activities.

During our visits to 26 private corporations operating shel-
tered workshops, we analyzed the operating budgets and financi al
statements for determ ning the extent of Federal, State, and |ocal
government financial assistance. Our anal ysis showed that 25 of
the 26 corporations received funding fromat |east one Federal
State, or local government source, including the Federal-State voca-
tional rehabilitation program title XX, the conprehensive enploy-
ment and training act program revenue sharing, the Federal anti-
recession program and elementary and secondary education prograns.
One corporation did not receive Federal, State, or l|ocal financial
assi stance. The financial assistance received by the 25 private
nonprofit corporations ranged fromless than 1 percent to 95.2 per-
cent of the total operating revenue; the nedian was 27.1 percent.

OQur analysis of 10 workshops operated by States or politica
subdi vi sions of a State showed that Federal, State, and |ocal funds
were often used for paying the part of operating costs not covered
by earned revenue. For the 10 workshops, Federal, State, and | ocal
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fundi ng sources accounted for 1.2 to 95 percent of the total operat-
ing revenue; the median was 27 percent. Al t hough the availability
of private sources of funding is not generally critical to publicly
operated sheltered workshops, the financial information provided by
the 26 private nonprofit corporations substantiates the significant
i mpact that private funding sources have on sheltered workshop
operations.

Funds provided by private sources

The provisions of the Internal Revenue Code relating to the
deductibility of charitable contributions (26 U S.C. 170) and to
estate (26 U.S.C. 2055) and gift (26 U.S.C. 2522) taxes greatly
affect the availability of additional sources of revenue for shel-
tered wor kshops. For exanple, contributions to organizations rec-
ogni zed as exenpt under section 501(c)(3) of the Internal Revenue
Code are deductible as charitable contributions on the individual
or corporate donor's Federal inconme tax return.

Our analysis showed that 25 of the 26 private corporations
operating sheltered workshops relied on funds provided by private

sources for offsetting potential operating |osses. The maj or
sources of private funds included donations from individuals and
organi zations, |egacies, bequests, trusts, special benefit events,
and fundraising activities conducted by the nonprofit corporation

or a public organization, such as United Way. Private funding, as
a percent of the operating revenue, ranged from|less than 1 percent
to 52.8 percent; the median was 5.3 percent. For 11 of the 20 cor-
porations reporting a surplus, the private funds exceeded the anount
of the surplus. For the six corporations reporting a |oss, the

private funds ranged from less than 1 percent to 8.4 percent of the
total operating revenue.

Therefore, the potential exists that the availability of Fed-
eral and other sources of funds nmay place a sheltered workshop in
a position where its business decisions my not be susceptible to
the same conpetitive pressures or restrictions as private for-profit
busi nesses. However, even though the availability of such funding
may provi de sheltered workshops with greater operating flexibility
in the conpetitive business environnment, the effect of this advant-
age may be offset by the increased costs of serving and enpl oying
a handi capped | abor force which generally functions at a signifi-
cantly lower level than a nonhandi capped [ abor force.

Added costs for enploying a severely
handi capped | abor force

Because wor kers are handi capped, sheltered workshops incur
addi tional costs for establishing additional work stations for,
and increasing the supervision of, its l|less productive workers.
These added costs, which may be referred to as public costs, nust
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be absorbed by the workshop. The extent of the public costs are
directly related to the handi capping conditions of the workers;
for example, the higher the degree of handi capped condition (I ower
functioning level) of the worker, the higher the public costs.

The followi ng hypothetical exanple contrasts the differences in
earned revenue, operating costs, and public costs for producing a
particul ar nunmber of units using a nonhandi capped and handi capped
| abor force.

An illustration of costs for a
handi capped and nonhandi capped
| abor force

Each | abor force produces 40,000 units for which a total earned
revenue of $40,000 will be received. However, because the handi -
capped | abor force has an average functioning level of 50 percent
of the nonhandi capped | abor force, it requires nore supervision
fl oor space, equipnment, adm nistrative support, and workers than a
nonhandi capped | abor force. For example, if 100 nonhandi capped
wor kers can produce the 40,000 units, 200 handi capped wor kers pro-
duci ng at a productive capacity of 50 percent would be required to
produce 40,000 units in the sane amount of time. As discussed on
pages 93 and 94, the total cost for direct |abor should be about

the same. However, the costs for floor space and equi pment require-
ments would be increased, assum ng that each worker was operating
a single machine or other piece of equipment. Simlarly, if 1

supervi sor was needed for 20 workers, only 5 supervisors are needed
for the nonhandi capped work force, but 10 supervisors are needed

for the handi capped work force. Due to the high turnover in many
wor kshops, more time is needed for training individuals before they
are actually working at their potential. Finally, the adm nistra-
tive burden will be greater, especially in relation to the record-

keepi ng requirements for paying handi capped workers wages | ower
than the statutory m ni num Al so, a severely handi capped work
force may result in higher insurance and safety costs.

The followi ng table shows an analysis of the costs incurred
for the handi capped and nonhandi capped | abor force, assunming the
i ncreased costs were directly proportional to the difference in
the productive capacities and the tine frame for producing the
units is the same for the handi capped and nonhandi capped workers.
If the time frame available for the handi capped workers exceeds
that required by nonhandi capped workers, the public costs may be
| ower because the nunmber of workers could be reduced.
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Cost

category .Handicapped Nonhandicapped
(50 percent {100 percent
productive productive
capacity) capacity)
Labor ] $20, 000 $20, 000
Floor space 4, 000 2,000
Supervision 10, 00O 5, 000
Equipment 5, 000 2,500
Administration 5,000 2,500
Total $44,000 $32,000

Therefore, the receipt of $40,000 in earned revenue fromthe sale
of 40,000 units results in a profit of $8,000 for a business em

pl oyi ng a nonhandi capped work force; whereas a sheltered workshop
enmpl oyi ng a handi capped popul ati on, which was only one-half as pro-

ductive, could incur a |oss of $4, 000. If the average productive
capability for the handi capped |abor force was |ess than 50 percent,
the public costs would probably be greater. Conversely, the public

costs should be reduced as the functioning |level of the handi capped
wor kers approaches the productive capacity generally associ ated
wi t h nonhandi capped persons.

However, additional factors must be considered in determ ning
the public costs for enploying a handi capped work force. Handi -
capped workers may operate at a high-functioning |level for only
limted periods; require nedication or frequent rest periods, re-
quire therapy or special medical treatnment, or be able to work for
only a limted number of hours. Often, the production methods may
be designed for rehabilitative or therapeutic purposes rather than
i ndustrial efficiency. Additionally, other rehabilitation or inde-
pendent living services may be provided even though the cost is not
paid through fees for service agreenents with public or private
sources. As a result, many private nonprofit corporations operating
shel tered workshops would not be able to operate wi thout receiving
ot her sources of incone.

COMPETI TI VE STATUS OF
SHELTERED WORKSHOPS

Wth over 3,800 sheltered workshops of differing size, disa-
bility groups, type of business activity and rehabilitation services
of fered, and avail able funding sources, it is inmpossible to general-
ize about the effects of the Federal incone tax provisions, the
availability of unearned revenue, and public costs on the conpeti-
tive status of sheltered workshops. Based on our visits to 28 shel-
tered workshops operated by private nonprofit corporations and 10
wor kshops operated by a State or political subdivision of a State,
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we believe that the following exanples illustrate the heterogenous
nature of sheltered workshops.

Wor kshop A

Workshop A is operated by a private nonprofit corporation as
a work activities center. The wor kshop enployed 380 handi capped
persons during fiscal year 1979; nonhandi capped workers are not
enpl oyed in the center. For cal endar year 1979, the operating
revenue totaled $1, 160,488 and costs totaled $1, 141,418, respec-
tively. Wor kshop sales were reported as $100, 184, including Fed-
eral sales of $52,337 under the Javits-Wagner-0'Day program sub-
contract sales of $44,602, and commercial sales of $3,245

Wor kshop A manuf actured wooden tent and surveyor pegs, per-
formed sewing and assenbly tasks, and provided grounds nmaintenance
services. In addition to its production activities, the corpora-
tion also provided a wide range of rehabilitative and social serv-
ices including diagnostic vocational evaluation; personal adjust-

ment training, such as money management, independent travel
personal hygi ene, and community awareness; group and individua
counseling; renedial academ cs; and job placement services. The

corporation also operated two hostels and sponsored a sunmmer day
canp program These activities were funded by grants and fees
from Federal and State governments, which accounted for $882, 189,
76 percent of the corporation's total operating revenue. Private
fees and public contributions also provided about $178, 115.

Wor kshop B

Workshop B is operated by a private nonprofit corporation as
a work activities center. The corporation operates a residence for
handi capped persons and used Wbrkshop B to provide a work environ-
ment for about 90 of the residents during fiscal year 1979. For
the 9 months ended Decenber 31, 1979, the operating revenue totaled
$1,087,200 and costs totaled $1,030,404. About $1,009,022 of the
total operating revenue was provided by patient service fees; public
fundi ng was provided for only two individuals according to the work-
shop' s director. Private contributions and other income totaled
$43, 776. Al t hough the workshop's financial reports did not sepa-
rately identify workshop sales, we estimted (using avail able re-
cords) that workshop sales for assenbling and packaging itens under
subcontracts with l[ocal businesses totaled about $34,402 for the
9-nonth peri od. Al t hough most of the individuals enployed in the
wor kshop were residents, a few former residents and other individ-
uals were al so enpl oyed.
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Wor kshop C

Workshop C is operated by a private nonprofit corporation as
a regul ar program wor kshop. Workshop C also has two satellite
| ocati ons which are operated as a work activities center and a
regul ar program The workshop enpl oyed about 212 workers on direct
| abor activities during fiscal year 1979; about 179 were handi -

capped. Direct |abor enployees were paid the statutory n ninmum
wage, or above, except for 10 workers who were paid at |east one-
hal f of the m ni mum wage. Wor kshop C had total sales of about

$7.7 mllion for fiscal year 1979. About 73 percent of the work-
shop's sales were for a variety of household cleaning products in
the commercial market, including such products as broons, nops,
sponges, brushes, pads, and dust pans. The other sales are nmade
to the Federal Governnent under the Javits-Wagner-O Day program for
such products as cal endar pad stands, plastic flatware, ball point
pen desk sets, and polypropylene plastic tubes for use in veterin-
ary services. Wor kshop C used an extensive national sales organ-
ization for marketing its products.

In addition to its production activities, the corporation also
provides rehabilitative and social services for assisting the hand-
i capped to beconme self-sufficient. These services include counsel -
ing; orientation to the home and community; recreational activities
and a group honme for individuals who are able to work, but who are

not able to care for thenselves in a home environment. Al so, nmed-
ical care, housing, transportation, and other personal services
were provided. Al t hough the corporation received Federal and State

funds, financial reports show that such funds were not sufficient
for financing the total cost of these services.

Since it began operations, the corporation received funding
fromthe State's vocational rehabilitation agency for a substan-

tial part of the workshop's property, plant, and equipnent. From
July 1, 1967, to June 30, 1979, the Federal share (usually 80 per-
cent) was $3,210,471. However, the earned sales revenue generally

finances the workshop's annual operating costs.

Wor kshop D

Workshop D is operated by a private nonprofit corporation as
a regular program wor kshop. The wor kshop enployed 109 handi capped
persons during fiscal year 1979 and 19 nonhandi capped workers were
al so enpl oyed. Except for three individuals, all others were paid
the statutory m ni mum wage or above

For fiscal year 1979, the operating revenue totaled $6,079, 133
and costs totaled $6,029, 899. The total operating revenue was re-
ceived from sales to the Federal Government under the Javits-Wagner -
0' Day program (67.4 percent), comercial sales (32.3 percent), and
subcontracting (0.3 percent). For the Federal Government, Work-
shop D manufactured such products as ball point pens, broons, nops,
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clipboards, and files. Commercial sales include a wide variety of
mops and brooms and subcontracting consisted of assenbling and
packaging itenms for private industry.

The corporation neither received any Federal, State, or |ocal
governnment funds nor received contributions. The corporation did
not provide rehabilitation services. Al t hough some training pro-

grans were provided, the primary enphasis was on teaching the
skills needed for particular jobs within the workshop.

Wor kshops E and F

Workshops E and F are operated by a private nonprofit corpora-
tion which provides a wi de range of vocational rehabilitation and
support services for the handi capped. These services include voca-
tional evaluation, medical and psychiatric consultation, persona
adj ustment training, individual and group counseling, renmedial in-
struction, recreational programs, and job placenment services. Al so,
the corporation operates special prograns for nonambul atory handi -
capped persons, including evaluating and training homebound i ndivid-
uals and transporting subcontract work to the individual's residence.

During fiscal year 1979, the corporation's reported operating
revenue totaled $8, 302,205 and costs totaled $7, 895, 083. In addi -
tion to the earned revenue of about $3,547,925, from the operation
of Workshops E and F, revenue was also received from Federa
($1,212,533), State ($%$1,212,438), and private ($158,352) sources
and from visiting nurse service fees and other program fees
(%$2,170,937).

Wor kshop E was operated as a regular program workshop enpl oy-
ing about 171 workers (about 168 were handi capped) during fiscal
year 1979. Al'l workers were paid the statutory m ni mum wage, or
above, except for about 10 workers who were paid slightly less than
the statutory m ni num The total sales for Workshop E ($3, 306, 742
during fiscal year 1979) were received from the Federal Governnment
for manufacturing flashlights, [|ight markers, distress signals,
and wire harness cables and providing janitorial and maintenance
services for several government |ocations under the Javits-Wagner -
O Day program

Wor kshop F, operated as a regular program workshop and a work
activities center, performed only subcontract activities where the
contractor supplied the materials and the handi capped workers per-

formed manual assenbling, collating, and packagi ng tasks. Wor kshop
F reported that 823 handi capped workers were enployed (sone for as
little as a single day) during fiscal year 1979. Total sales were

reported as $241, 183. Al t hough Workshops E and F were separately
managed, handi capped workers could be transferred from Workshop F
to Workshop E when their individual productive capacity increased
sufficiently for meeting the production standards established for
Wor kshop E.
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Wor kshop G

Workshop G is operated by a |local school district as a work

activities center. At the time of our visit, the workshop was em
pl oyi ng about 34 handi capped persons. In addition, the school dis-
trict provided remedial, work adjustment, and independent 1iving

skills training.

The State Department of Education reinbursed the |ocal school
district a specific fee for each hour an individual spent in the
school district's programs, including the sheltered workshop. The
school district also received funding through fees paid by the
public for certain vocational services. According to the dis-
trict' s programdirector, 90 percent of the funding was provided
by the State Department of Education, 5 percent was from vocati onal
service fees, and 5 percent was received through the production
activities of the workshop.

At the time of our visit, the workshop was involved in one sub-
contract for the assembling and packagi ng of |awn darts. For the
previous 4-month period, the total sales fromthis activity were
about $2, 644. When there is no work, the handi capped attend living
skills classes which are taught by the workshop manager and a senior
t eachi ng assi st ant. Al so, tinme spent in the workshop is generally
limted to 4 hours a day.

Wor kshop H

Workshop H is operated by the State vocational rehabilitation
agency as a work activities center. The wor kshop staff are State
empl oyees, and about one-half of the workshop's operating costs are
financed by the State. For fiscal year 1979, the total operating

revenue and costs were $201, 922 and $193, 149, respectively. Ear ned
i ncome accounted for $101, 766, and State funding was $100, 156. The
wor kshop provi ded enmploynment for 32 handi capped workers. Duri ng

fiscal year 1979, the workshop produced engineering stakes for the
| ocal construction industry, assenbled ball point pens for |ocal
busi nesses, packaged fish hooks and |earning systenms, and cleaned
life jackets. The workshop did not conpete for Federal procurenent
during this period.

Wor kshop |
Wor kshop I, which has two satellite |ocations, is operated by
a State Board of Public Welfare as a regular program wor kshop. The

wor kshop's executive and adm nistrative staff are not considered
State enpl oyees even though they are eligible for the State's re-
tirement system The wor kshop enpl oyed about 258 workers (182 were
handi capped) during fiscal year 1979.
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Al t hough all workers were not meeting the workshop's produc-
tion standards, each worker received at |least the statutory m ninmm
wage. For fiscal year 1979, the workshop reported sal es of about
$11.4 mllion. Federal procurenment under the Javits-Wagner-0' Day
program accounted for about 70 percent of the sales and the re-
mai nder was received from commercial sales. The wor kshop produced
a wi de range of commdities for the Federal Governnment, including
pillow cases, sponges, mattresses, and pistol belts. The wor k-
shop' s commercial sales included a wide range of nops and broons,
sponges, and mattresses. In addition to its production activities,
a wide range of social services were provided for assisting the
handi capped to beconme independent, including a day care center for
enmpl oyees' children. Although Federal and State funds were pri-
marily used for these activities, the workshop's operating costs
were generally financed through earned revenue.

Factors affecting the
conpetitive status of
shel tered workshops

As the above-nmentioned exanples indicate, the conpetitive sta-
tus of sheltered workshops is affected by many factors. However,
we believe that the level of productive capability represents one
of the nost inmportant factors affecting the analysis of the conpe-
titive status of sheltered workshops. For exanple, a sheltered
wor kshop whose productive capacity has been inmproved under the
Javits-Wagner-0' Day program woul d probably be in a more conpeti -
tive position than a workshop which was not associated with the
program However, only a small portion of the total number of
wor kshops participated in the programin fiscal year 1979—-158 out
of 3,877 workshops.

Shel tered workshops are primarily engaged in subcontracting,
pri me manufacturing, service operations, and salvage and reclam-
tion. According to a 1977 Labor study, the income fromthese types
of business operations for sheltered workshops exceeded $232 m | -
lion for fiscal year 1972 with nore than two-thirds of the hand-

i capped workers enployed in subcontract work. 1/ Although shel -
tered workshops rely on several methods for procuring work,

i ncluding conpetitive bidding, direct solicitation, comercia

sal es, and directed procurenent from Federal and State governnents,
our analysis of the conpetitive practices of the 38 workshops we
visited showed that short- and |ong-term contracts or agreenents
were the primary means of obtaining work. In this regard, our

anal ysis showed that maintaining a constant source of work was one
of the major problems facing workshop managenent for providing

empl oyment opportunities for handi capped workers and earning a

l/U.S. Department of Labor, Sheltered Workshop Study: Workshop
Survey, Vol. I, June 1977, page 52.

106



sufficient anmount of business income to support their production

operations. OQur analysis showed that sheltered workshops often
sel ected work on the basis of volume or availability rather than
its revenue producing val ue. Shel tered wor kshops also tend to

concentrate on | abor-intensive work rather than work which can be
mechani zed or automat ed.

In discussing the conpetitive practices of sheltered workshops,
a 1975 study prepared for the Department of Health and Human Serv-
ices gave the follow ng reasons for explaining the failure of shel-
tered workshops to earn enough business income for meeting operat-
ing costs.

1. Workshops were being exploited by the market because of
their need for work and the need to conpete against each
ot her.

2. Workshops were artificially creating a demand for their
work by maintaining a low price which yields a return
bel ow actual costs.

3. Workshops were incurring public costs which caused produc-
tion costs to exceed production revenue even though con-
tracts were priced in line with conpetitive prices.

4. Workshops were not using adequate managenent nmet hods for
estimting the probable costs when setting a price or
pricing a bid.

5. Workshops were using unnecessarily high |abor-intensive
met hods for providing the maxi num enpl oynment opportuni -
ties for handi capped workers.

6. Workshops were using production techniques designed for
provi ding therapeutic value rather than industrial effi-
ciency. 1/

Due to the tinme consumng and interrelated nature of the numer-
ous factors affecting the conpetitive status of sheltered workshops,
we did not attempt to quantify the above reasons for determ ning
whet her such situations were caused by questionable management deci -
sions, uncontrollable variables, or questionable conpetitive prac-

tices. However, we believe that information devel oped during our
visits to 38 sheltered workshops tends to substantiate the validity
of these situations. For exanple, our review of payroll and con-

tract records showed that some workshops had accepted work at prices

i/Greenleigh Associates, Inc., The Role of the Sheltered Workshops
in the Rehabilitation of the Severely Handicapped, Vol. II, 1975,
pages 139 and 140.
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whi ch were not sufficient for covering direct |abor and overhead
costs. In some instances, workshop directors conpl ai ned about the
bi ddi ng practices of other sheltered workshops conmpeting for the
same product or service market; instances were cited where the com
peti ng workshops subm tted bids which could not, in the workshop
director's opinion, cover the production costs. During our visits,
we al so observed situations where workshops were using production
techni ques designed for enploying the maxi mum number of handi capped
wor kers or were apparently paying workers in excess of their produc-
tive capacity.

FEDERAL MONI TORI NG OF SHELTERED
WORKSHOP COMPETI Tl VE PRACTI CES

Al t hough the various conditions and factors relating to the
conpetitive status of sheltered workshops directly affect the com
petitive relationship between private businesses and nonprofit cor-
porations, the Federal role in nonitoring the conpetitive practices
of sheltered workshops has been |imted. Wth the exception of
Labor, we were not able to identify any Federal agency which had
responsibility for investigating or evaluating the conpetitive
practices of sheltered workshops. According to Federal Trade Com
m ssion officials, the Comm ssion's major authority and responsi-
bility is in the area of for-profit firms, but some activities
relating to nonprofit organizations have been investigated. How-
ever, the officials said that the Conmm ssion had not investigated
activities relating to sheltered workshops' operations.

Under the Fair Labor Standards Act, as anmended, Labor is au-
thorized to investigate and gather data regarding the wages, hours,
and other conditions and enployment practices of sheltered work-
shops for evaluating conpliance with Federal |abor standards (see
ch. 3). According to the Federal regulations, one of the criteria
whi ch Labor should consider in issuing a sheltered workshop cer-
tificate is "whether there exists any workshop-customer arrange-
ment or subcontract agreenent constituting an unfair method of
conmpetition in comrerce and which tends to spread or perpetuate
subst andard wage |evels." Also, the Federal regulations require
that special certificates issued by Labor nust include the condi-
tion that a workshop may not conpete unfairly in obtaining subcon-
tract work or in the sale of its products.

Al t hough the Federal regulations and Labor procedures do not
define unfair methods of conpetition or provide information for
eval uating whether a workshop was conmpeting unfairly, Labor head-
quarters officials provided the followi ng information explaining
unfair workshop-customer arrangements and unfair subcontract
agreenments.
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1. A workshop that makes a practice of undercutting comercia
i ndustry by selling its products at unfair conpetitive prices
woul d be entering into unfair workshop-custonmer arrangements.
Unfair competitive prices are prices below those of comrerci al
i ndustry and ot her workshops which are made possi bl e through

i nadequate wage rates or by defraying operating costs solely
or substantially with contributions, subsidies, or other
sources of unearned revenue.

2. A workshop which accepts subcontracts at unfair conpetitive
prices, thereby undercutting comrercial industry and other

wor kshops, could be entering into unfair subcontract agree-
ment s. Subcontracts accepted at conpetitive prices permt
payment of proper wage rates and, except in special situa-
tions, reasonable markup for overhead.

Al t hough the above information appears to provide a broad authority,
Labor's conmpliance officers have generally interpreted the conpeti-
tive requirenments to refer to instances where inadequate wage rates

were used for supporting unfair conpetitive prices. For exampl e,
the followi ng investigation made by a Labor conpliance officer dur-
ing fiscal year 1979 illustrates an apparent unfair conpetitive

situation even though adequate wage rates were paid.

--A workshop was packaging itens under a subcontract agreement
with a | ocal business. Al t hough the workshop received $29
per thousand for the work, its actual |abor costs were at
| east $43 per thousand. Al'l handi capped wor kers were prop-
erly paid. The | ocal business would not agree to a higher
price and the workshop needed the work; nost of the work-
shop was cl osed down because of a |ack of work. As a re-
sult, the workshop used other available funds for subsidiz-
ing the subcontract work.

In this instance, the conpliance officer did not believe that she
had the authority for enforcing the fair conpetition requirement.

According to a January 27, 1970, opinion by Labor's Solicitor,
the conpetitive requirenment should not be applied to price cutting
due entirely to the subsidizing of workshop operations from donated

funds. The Solicitor's opinion concluded that such an interpreta-
tion would curtail enploynment opportunities for the handi capped
contrary to the act's primary purpose. According to reports sub-

mtted by Labor conpliance officers, 31 of the 230 sheltered work-
shops investigated during fiscal year 1979 were violating the
terms of a Labor certificate because the workshops were engagi ng
in unfair conpetition, 13 out of 139 workshops were simlarly
reported in fiscal year 1978, and 15 out of 155 in fiscal year
1977.
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CONCLUSI ONS

Shel t ered wor kshops provide the principal, and often the only,
source of training and long-term enploynent for the severely hand-
i capped. For many handi capped persons, sheltered workshops provide

the evaluation, training, and work experience needed for obtaining
empl oyment in the conpetitive |abor force, and for others, who may
never reach the |level of conpetitive enploynent, sheltered work-
shops provide the only opportunity for enploynment, income, and

sel f-respect. However, the availability of work is a major factor
limting the effectiveness of sheltered workshops to serve the
handi capped.

Al t hough the rules of conpetition should not provide an advant-
age for sheltered workshops engaged in conpetitive activities with
private businesses, Federal income tax provisions and the avail a-
bility of sources of unearned revenue may provide, under certain
conditions, conpetitive advantages for sheltered workshops over
private busi nesses. However, sheltered workshops generally incur
added costs for serving and enploying a handi capped | abor force-
costs which may offset the effect of whatever conpetitive advant-
ages a workshop may receive.

Due to the heterogeneous nature of the sheltered workshop pop-
ul ation, the conpetitive relationship between sheltered workshops
and private businesses nust be evaluated on a case-by-case basis.
However, actions designed to equalize the conpetitive position
bet ween sheltered workshops and private businesses may decrease
the enpl oyment opportunities for the severely handi capped. For
i nstance, restricting the availability of funding sources may force
sheltered workshops to limt services and enployment opportunities
for the more severely handi capped. Al t hough the integration of
handi capped workers into regular economc and industrial activity
shoul d be actively pursued, it nust be recognized that few alterna-
tive systenms exist for providing the services and work opportuni-
ties available to the handi capped through the public and private
nonprofit corporations operating sheltered workshops.
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CHAPTER 7

SCOPE OF REVI EW AND METHODOLOGY

To evaluate the Federal efforts for providing |abor standards
for handi capped workers in sheltered workshops, we analyzed in-
formation on several laws affecting sheltered workshop operations.
These laws include the Fair Labor Standards Act of 1938, as anended
(29 U.S.C. 201, et seq. (1976)), the Service Contract Act of 1965
(41 U.S.C. 351, et seq. (1976)), the Wal sh-Heal ey Public Contract
Act of 1936 (41 U.S.C. 35 et seq. ( 1976)), and the Portal -to-

Portal Act of 1947 (29 U.S.C. 251-262 (1976)).

In addition to Labor headquarters in Washington, D.C., we
sel ected and included in our review Labor regions that included

—areas with large numbers of sheltered workshops,
—+ ndustrial and rural States, and
—publicly and privately operated sheltered workshops.
We performed our review at the following regional Labor offices:

Number of

sheltered
workshops
Region Location States in the region certified
11 New York City, New York and New Jersey 445
New York
ITI Philadelphia, Delaware, District of 314
Pennsylvania Columbia, Maryland,
Pennsylvania, Virginia,
and West Virginia
v At lanta, Georgia Alabama, Florida, Georgia, 677
Kentucky, Mississippi,
North Carolina, South
Carolina, and Tennessee
VI Dallas, Texas Arkansas, Louisiana, 335
New Mexico, Oklahoma,
and Texas
IX San Francisco, Arizona, California, 292
California Hawaii, and Nevada

Because conpliance officers located in area offices in the five
Labor regions were primarily responsible for investigating shel-
tered workshops for conpliance with Federal |abor standards, we
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also did work at area Labor offices in the following localities:
Phoeni x, Arizona; San Francisco, California; New York City and
Henpst ead, New York; Philadel phia and Pittsburgh, Pennsylvania
and Greensboro, North Carolina

At Labor's regional offices and headquarters, we interviewed
officials and reviewed applicable regulations and procedures for
certifying sheltered workshops to pay handi capped workers |ess
than the statutory mnimumwage and for investigating sheltered
wor kshops for conpliance with Federal |abor standards. From
Labor' s annual reports and agency files we gathered information
on the numbers of sheltered workshops, certificates approved, and
handi capped wor kers enployed for each fiscal year since 1968—t he
first full year for inmplenmenting major changes in Labor's cer-
tification process. Fromthis information, we analyzed the changes
in the volume of certificates approved, by type, and the nunmbers
of handi capped enpl oyed under each certificate type to assess the
effect of the Federal subm ninmum wage requirement on the wages paid
handi capped workers and the enploynent practices of sheltered work-
shops.

From narrative and statistical reports prepared by the Labor
investigators in the five regions, we gathered information on 247
sheltered workshop investigations reported during fiscal years 1977,
1978, and 1979. Al t hough these regions had reported 253 investiga-
tions to Labor headquarters during the 3-year period, we were not
able to obtain investigation reports or other docunentation for
6 investigations despite repeated attenpts at Labor headquarters
and the regional offices. Fromthis information, we performed an
analysis of the time spent by each regional office for sheltered
wor kshop investigations, the number of investigations done by dif-
ferent investigators, the characteristics of the individual inves-
tigations, and the types of violations reported. From narrative
reports and correspondence files, we gathered information on 11 ac-
tive investigations of publicly operated sheltered workshops which
were term nated following the Suprene Court decision in the case
of the National League of Cities et al. v. Usery (426 U S. 833
(1976)) on June 24, 1976. We also Interviewed Labor headquarters
and regional officials to determ ne the possible effects of the
decision on Labor's efforts to investigate sheltered workshops for
compliance with Federal |abor standards.

To evaluate the Federal efforts for providing enployment op-
portunities for handi capped workers in sheltered workshops, we ex-
am ned the effect of several laws on sheltered workshops opera-
tions. These |laws include the Wagner-QO Day Act, as anended (41
U S.C. 46-48 (1976)), and the Act of Congress, approved May 27, 1930,
as anmended (18 U. S.C. 4121). During our review, we analyzed in-
formation on a wi de range of activities and/or regulatory functions
adm nistered by a presidentially appointed commttee, a government
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corporation, and Federal agencies and nonprofit organizations
relating to the participation by sheltered workshops in the Fed-
eral procurement system

At the office of the Commttee for Purchase from the Blind
and Ot her Severely Handi capped, we interviewed Commttee staff;
attended Committee neetings; and reviewed annual reports and appli-
cabl e regul ati ons. We al so assessed procedures for processing addi -
tions to and deletions fromthe Procurement List, evaluating the
eligibility of sheltered workshops to participate in the Javits-
Wagner-0' Day program establishing the fair market price for addi-
tions to the List, and nonitoring conpliance of participating
sheltered workshops with the Federal requirenents.

From i nformati on provided to Commttee menbers for voting
pur poses and correspondence files, we gathered information on all
additions (185) to the Procurenent List approved by the Conmmttee
during fiscal years 1977, 1978, and 1979. Fromthis information,
we prepared an analysis to determ ne whether the Conmmittee had
followed its procedures for processing additions to the List, in-
cluding such factors as the estimated inmpact conputed for current
or nmost recent suppliers, whether current producers were consistent
suppliers to the Governnent, and the interrelationship between the
Commttee actions and other federally sponsored procurenent ac-
tivities.

At the National Industries for the Blind and the National
I ndustries for the Severely Handi capped, we interviewed officials
and reviewed annual reports, operating budgets, financial state-
ments, and operating practices and procedures to measure the agen-
cies performance in assisting the Commttee for the Purchase from
the Blind and O her Severely Handi capped to adm nister the require-
ments of the Javits-Wagner-0' Day program At the headquarters of
the Small|l Business Adm nistration, the General Services Adm nis-
tration, and the Federal Prison Industries, Inc., we interviewed
officials and reviewed applicable regulations and procedures to
determi ne the interrelationships between the Javits-Wagner-0' Day
program sheltered workshops, and other federally sponsored socio-
econom ¢ procurement programs or activities.

In addition to work at the Federal agencies and nonprofit
organi zations, we also requested information from 31 private bus-
i nesses which had expressed concern to the Small Business Adm n-
istration, the General Services Adm nistration, or Comm ttee of-
ficials regarding the adm nistration of the Javits-Wagner-0' Day
program We questioned each business on its respective products
or services added to the Procurenent List, annual sales, contacts
with the Commttee for Purchase fromthe Blind and Other Severely
Handi capped, and opinions concerning the Commttee's activities.
Twenty-three of the 31 businesses provided informtion about one or
nore of the above areas.
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To address the issues involving the conpetitive relationship
bet ween sheltered workshops and private industry, we exani ned the
effect of several laws on sheltered workshop operations. These
laws include the Rehabilitation Act of 1973, as anmended (29 U. S.C.
701 et seq. (1976)), the Social Security Amendments of 1965 (42
U.S.C. 422 (1976)), the Social Security Amendnments of 1972. (42
U.S.C. 1382(d) (1976)), the Social Services Anmendnments of 1974 (42
U S.C. 1397, et seq. (1976)), the Developmental Disabilities Serv-
ices and Facilities Construction Act, as anmended (42 U. S.C. 6001
(1976)), the Fair Labor Standards Act of 1938, as anended (29 U.S.C
201 et seq. (1976)), and the Small Business Act, as anmended (15
U.S.C. 636(h)). During our review, we interviewed officials and
revi ewed applicable regulations and procedures at the Departnment
of Labor, the Federal Trade Comm ssion, the Small Business Adm n-
istration, the Departnment of Health and Human Services, and the
Department of Education.

To analyze the effect of the Federal efforts for providing em
pl oyment opportunities and standards for handi capped workers, we
made site visits to 38 sheltered workshops in 12 States 1/ and the
District of Col unbia. Due to the heterogeneous nature of sheltered
wor kshops, we decided that an extensive statistical sanple would be
i mpractical. To expedite our work, we decided on a judgnmental sam
pl e designed to give broad coverage. G ven that no projections are
possi bl e, our methodol ogy involved the (1) identification of the
primary factors affecting the operating practices of sheltered
wor kshops and (2) selection of individual workshops providing us
with a broad range of coverage anong the different factors iden-
tified.

To gain a broad range of opinions on the factors which should
be considered in selecting the sheltered workshops, we interviewed
Labor officials at headquarters, regional, and area office |evels;
staff menbers of the Commttee for Purchase from the Blind and
Ot her Severely Handi capped; representatives of sheltered workshop
associ ations; officials of State agencies responsible for nmonitor-

ing sheltered workshops; interest group representatives; and shel -
tered workshop directors and staff. Based on our discussions, we
identified the followi ng factors: handi capped popul ati on si ze,

pri mary handi cappi ng condition, type of workshop program whether
the workshop is operated by a public or private organization, and
whet her the workshop provides commodities or services for the Fed-
eral Governnent. The chart on the followi ng page shows the distri-
bution among the different factors (based on fiscal year 1979 data)
for the 38 sheltered workshops selected for our site visits.

1/The States were Arizona, California, Georgia, Kentucky, Louisiana
Maryland, Mississippi, New Jersey, New York, North Carolina,
Texas, and Virginia.
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Department of Labor Regions
Factors considered II ITI Iv vi IX Total

Workshop size:
Less than 75 direct 3 3 2 5 7 20
labor employees at
time of GAO visit
More than 75 direct 5 2 9 2 0 . 18
labor employees at
time of GAO visit

Handicapping condition
primarily employed:

Physical 5 2 5 2 2 16
Mental 3 3 6 5 5 22
Type of workshop:
Regular only 5 2 6 2 2 17
Work activities 1 0 0 2 3 6
center only
Both 2 3 5 3 2 15
Workshop management:
Public 1 1 4 2 2 10
Private 7 4 7 5 5 28
Workshop sales:
Federal Government:
Commodity only 5 3 7 2 2 19
Service only 0 2 0 2 3 7
Both 1 0 0 0 0 1
No Federal Government 2 0 4 3 2 11
Total workshops visited 8 5 11 7 7 38

During our site visits, we analyzed information on a w de range
of activities for neasuring the performance of sheltered workshops
in conmplying with selected Federal requirements and for devel oping
an understanding of the general characteristics of sheltered work-
shops operating in the conpetitive business community. Usi ng pay-
roll records, individual enployee productivity evaluations, tinme
studi es, and correspondence files, we perfornmed several analyses
for assessing the adequacy of sheltered workshops' nethods for pay-
i ng wages to handi capped workers. During our site visits, we (1)
requested workshop officials to redo tinme studies, (2) observed
handi capped workers perform ng various tasks, and (3) requested
wor kshop officials to verify the prevailing industry wage rates
for tasks performed by handi capped workers.
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From agency files and interviews with workshop officials, we
gathered informati on on the handi capped workers placed into conpe-
titive enploynment outside the sheltered workshop to determ ne the
factors affecting the placenment of handi capped persons and al so
the effect of placements on the general operating practices of
shel tered wor kshops. From annual reports, operating budgets, fi-
nanci al statements, and correspondence files, we gathered inform-
tion on the funding sources used and expenses incurred by sheltered
wor kshops for serving and enpl oyi ng handi capped wor kers. We al so
anal yzed selected sales contracts and agreenents and pricing and
bi ddi ng procedures for determning the types of business markets
used by workshops and general characteristics associated with the
competitive position of sheltered workshops in the business com
munity.

We did our fieldwork between Septenber 1979 and August 1980.
During our review, our efforts were primarily directed toward ac-
tivities for fiscal years 1977-79.

SOLI CI TATI ON OF AGENCY COMMVENTS

We solicited agency comments from two Federal agencies and
two private nonprofit corporations. The Federal agencies which
commented on our draft were the Department of Labor and the Com
mttee for Purchase fromthe Blind and Ot her Severely Handi capped.
The National Industries for the Severely Handi capped and the Na-
tional Industries for the Blind also commented on our draft. (See
apps. VI through I X for their responses.)
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APPENDIX I

BARRY M. GOLDWATER, Jr.
ZOTH DISTRICT OF CALIFORMIA

COMMITTEE ON PUBLIC WORKS

AND TRANSPORTATION | @ongtesﬂ ﬂt ﬂJB m“itth Qt&ttﬂ

COMMITTEE ON SCIENCE AND

TECHNOLOGY Bouse of Representatives
Sashington, B.C. 20515

July 10, 1979

Elner B. Staats
Comptrol l er Genera
CGeneral Accounting Ofice
441 G Street, N W

Washi ngton, D. C 20548

Dear M. Staats:

APPENDIX I

WASHINGTON OFFICE:
Ravaunw Housk Orrice BuILDING
{203) 2294481

BAN FERNANDO VALLEY OFFICE:
29241 VENTURA BOULEVARD
WooOLAND HILLY, CALIFOAMIA
(213) 6231233

VENTURA COUNTY OFFICE:
CaMAmLLO
I09) 4s2-7272

It has been recently brought to nmy attention that the Nationa

Industries of the Blind (NIB) and their affiliated workshops

may be in serious violation(s) of the letter and spirit of their

original enacting legislation that permts themto pay blind
at less than mninumwage; additionally, there appears to be
gquestion as to whether or not they are operating outside the
of federal statutes that exclude them froma nunber of taxes
tions.

wor ker s
serious
par anet er s
and regul a-

Encl osed are two articles fromthe January 25th and 26th issues of
the Wall Street Journal, and a synopsis of problens being experienced
by private industry which faces conpetition by many of the workshops;

the synopsis was prepared by a constituent, who is available to you
and your staff.
Furthernore, | have been in contact with Ellen Brown and Jerry Lawson,

Assi stant Advocates in the Ofice of the Chief Counsel of Advocacy at

the Small Business Administration. M. Brown has a detailed
file on this matter, and he will cooperate with you and your
i nvestigation, and share his information with you.

and vol um nous
staff in this

| request that an investigation of this entire natter be initiated at

the earliest possible date, with a view toward renedial |egislation

if necessary. The allegations raised in the enclosed W8] articles should
be fully explored, as should the m ni numwage, tax exenptions, and overal

status of the NIB and its conpetitive relationship with the private sector
be given a careful and detailed analysis. Recomendations should be nade

to inprove what is a now conplicated and confusing situation

| would ask that the best interests of the blind be kept in the forefront
during this investigation, and that such be taken into consideration in

any recommendati ons your staff may make.
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Many thanks for your .lassistance. in this igportant tter}

st gards,

M
BARRY M./ HOLDWAERER, JR.
Member Congress

BG/sse
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SHELTERED WORKSHOPS VI SI TED

DURI NG OUR REVI EW

Labor Region 11

—tighthouse Industries, the New York Association for the
Blind, Long Island City, New York.

—Queens Sheltered Shop, The New York Association for the
Blind, Long Island City, New York.

—Abilities, Inc., Human Resources Center, Al bertson,
Long |sland, New York.

—+ ndustrial Division, Federation of the Handi capped,
New Yor k, New York.

—Shel t ered Workshop, Federation of the Handi capped,
New Yor k, New York.

—Progress Industries, Oneida County Chapter of the New York
State Association for Retarded Children, Utica, New York.

—Contract Shop #1, New Jersey State Conm ssion for the Blind
and Visually Inpaired, Newark, New Jersey.

—Bl i nd Work Association, Inc., Binghanton, New York.

Labor Region 111

—Fairfax Opportunities Unlimted, Springfield, Virginia.
—Virginia Industries for the Blind, Richnond, Virginia.
—Centers for the Handi capped, Inc., Silver Spring, Mryland.
—Col umbi a Li ght house for the Blind, Washington, D.C.

—+ewi s B. Puller Vocational Center, Inc., G oucester,
Virginia.
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Labor Region IV

—bur ham Exchange Cl ub Sheltered Workshop, Inc., Durham
North Carolina.

—Ral ei gh Lions Clinic for the Blind, Inc., Raleigh,
North Carolina.

—Rocki ngham County Opportunity Center, Reidsville,
North Carolina.

— ndustries of the Blind, Inc., Greensboro, North Carolina.

—Gui | ford County Sheltered Wrkshop, Greensboro,
North Carolina.

—FEastern Carolina Vocational Center, Inc., Greenville,
Nort h Carolina.

—Georgi a Factory for the Blind, Bainbridge, Georgia.

--Opportunity Workshop of Lexington, Inc., Lexington,
Kent ucky.

—Al l'i ed Enterprises, Inc., Gulfport, M ssissippi.
—Royal Mid, Incl, Hazel hurst, M ssissippi.
—Mi ssi ssi ppi Industries for the Blind, Jackson, M ssissippi.

Labor Regi on VI

—New Hope Work Activity Center, Lafayette, Louisiana.
—Mul tiresources, Inc., Lafayette, Louisiana.

—TJerribonne Association for Retarded Children, Inc.,
Hourma, Loui si ana.

—Austin State School Vocational Rehabilitation Center,
Austin, Texas.

—Goodwi | I Rehabilitation Service, San Antoni o, Texas.
—Sout hwest Lighthouse for the Blind, Lubbock, Texas.

— ndi vi dual Devel opment Center, Inc., Wchita Falls, Texas.
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APPENDIX
Labor Region |X
—Sal i nas Valley Wrkshop, Inc., Salinas, California.
—Gat eway Projects, Inc., Yuba City, California.

—Arizona Industries for the Blind, Phoenix, Arizona.
—Har bor View |Industries, San Pedro, California.

—Ri o Vista Center, Mount Diablo Unified School District,
West Pittsburg, California.

—Arrow Services, San Diego County Association for the
Ret arded, San Di ego, California.

—San Francisco Lighthouse for the Blind, San Francisco,
California.
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A SELECTED BI BLI OGRAPHY, W TH

ANNOTATI ONS, ON SHELTERED WORKSHOPS

Greenl ei gh Associates, Inc., The Role of Sheltered Wrkshops
in the Rehabilitation of the Severely Handi capped, Washi ngton,
D.C., July 1975.

The report was prepared by Greenleigh Associates, Inc., in
response to a provision in the Rehabilitation Act of 1973,
as anmended, requiring the Department of Health and Human
Services to study the role of sheltered workshops for serv-
ing the handi capped. Based on a sanple of 400 sheltered

wor kshops, the study addressed the role of sheltered work-
shops in rehabilitating, training, and placing severely
handi capped person's and changes needed for providing nore
enmpl oyment opportunities for the severely handi capped within
and outside the sheltered workshop system The report pre-
sented findings, conclusions, and recommendations related to
wor kshop roles, funding priorities, relationships between
busi ness and rehabilitation functions, working standards,
client incomes, and other related issues.

Urban Institute, Report of the Conprehensive Needs Study of
Individuals with the Mdst Severe Handi caps, Washi ngton, D.C.
June 1975.

The report was prepared in response to a provision in the
Rehabilitation Act of 1973, as anmended, requiring the
Secretary of Health and Human Services to study the needs
of the severely handi capped popul ation for preparing to
enter rehabilitation programs or inproving their ability
to live independently within their community. The study,
conducted by a private contractor, was conpleted in June
1975. The study, which covered a wi de range of issues,

concluded that the severely disabled had little hope for
enpl oynment in the conpetitive market because of the com
plexity of their needs. It recommended that the sheltered
wor kshop movenent be expanded to accommdate an estimated
1 mllion severely disabled persons who could benefit from
extended, long-term sheltered treatnent.
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U.S. Departnent of Health, Education, and Welfare, Office

for Handi capped Individuals, The White House Conference on

Handi capped | ndivi dual s: Summary Fi nal Report, Washi ngton, D.C.
Governnent Printing Office, 1978.

On May 23 through May 27, 1977, a White House Conference on
Handi capped | ndividuals was held in Washi ngton, D.C. Par -
ticipants in the conference included handi capped consuners
and representatives from government, organized |abor, pri-
vate industry, and rehabilitation facilities. Many issues
wer e addressed during the conference including sheltered
wor kshop operations, as well as other enployment opportuni-
ties and related services for the handi capped. The final
report docunments the work of the participants and presents
t he recommendati ons and resol utions devel oped.

U. S. Departnent of Health, Education, and Welfare,

Trai ning and Enpl oynent Services Policy Anal ysis: A Look
at Community Based Services for Handi capped | ndividuals,
First Year Progress Report.

This report provides information on a policy analysis
activity initiated in May 1978 by the Departnent of Health
Education, and Wel fare. It focuses on training and enploy-
ment services for handi capped persons in commnity based
facilities, including work activities centers, devel opmental
centers, and other sheltered workshops. The report identi-
fies major issues and current policy problems relating to
training and enployment services for handi capped persons.

U.S. Departnment of Labor. Shel tered Wor kshop St udy: Wor kshop
Survey (Volume 1), Washington, D.C., June 1977.

In this study, the Departnment of Labor analyzed policies,
prograns, and services of sheltered workshops serving handi -
capped persons. The study was transmitted to the Congress
in June 1977. It presented a profile of the types of handi -
capped persons served, an analysis of wage earnings and
fringe benefits, a review of the financial structure and

the makeup of the staff, and other pertinent information
devel oped from a survey of 1,786 sheltered workshops in
1973. The study concluded that sheltered workshops provided
a more desirable alternative than public assistance for the
handi capped popul ati on--both from an econom ¢ and humani -
tarian consi deration. The study al so showed that funds for
supporting services were limted and investnent in buildings,
equi pment, and industrial devel opment was m ni mal conpared
to the need, thereby restricting enploynent and training
opportunities for the severely handi capped in sheltered

wor kshops.
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U.S. Departnent of Labor, Sheltered Wrkshop Study; St udy of
Handi capped Clients in Sheltered Wrkshops (Volume 11),
Washi ngton, D.C., March 1979.

This study, representing the second phase of Labor's 1977
anal ysis of the policies, prograns, and reviews of sheltered
wor kshops, was sent to the Congress in March 1979. It ad-
dressed the handi capped persons served in the workshops in
terms of their needs, characteristics, and sources of sup-
port, as well as their attitudes toward the benefits pro-
vided by the workshops. The informati on was obtained from
interviews of about 3,400 handi capped persons enployed in
wor kshops, or their guardians, in early 1976 by the field
staff of the Bureau of the Census. The study found that
the level of severity of the workshops' handicapped work
force has increased substantially over the |ast decade.

The findings also showed that earnings fromworkshop em

pl oyment were far |ess than the anount needed for meeting
the basic financial needs of nost handi capped workers; many
wer e dependent on their famlies for primary support and
nearly one-half of the workshop clients received some form
of suppl enental public support.

124



APPENDIX IV APPENDIX IV

NUMBER OF CERTIFIED WORKSHOPS

AND NUMBER COF HANDICAPPED WORKERS EMPLOYED

IN THESE WORKSHOPS BY FISCAL YEAR

Total
Fiscal Certified handicapped
ear workshops workers

(As of the close of the fiscal year)

1967 978 49, 645
1968 1,078 47,900
1969 1,168 51,882
1970 1,420 63,154
1971 1,623 70, 298
1972 1,863 80, 450
1973 2,062 87, 348
1974 ' 2,392 104,791
1975 2,835 120, 452
1976 2,998 145, 442
1977 3,323 156, 475
1978 3,590 164, 709
1979 3,877 174, 746
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NUMBER OF HANDICAPPED WORKERS EMPLOYED

IN SHELTERED WORKSHOPS BY FISCAL YEAR

AND TYPE OF LABOR CERTIFICATE

|

Type of certificate
Individual rate

-~

Above Below Work
Fiscal Regular Federal Federal Evaluation activities
year program subminimum subminimum training center
1968 24,503 96 1 2,554 6, 886 12,996
1969 23,434 B80S 2,228 8,492 16,923
1970 25, 208 677 2, 650 10, 544 24,075
1971 25, 407 724 3,050 11, 368 29, 749
1972 23,506 698 3,768 14,707 37,771
1973 24,634 798 4, 326 15,187 42,403
1974 25,825 683 5,174 15,177 57,932
1975 24, 257 646 6,333 18, 976 70, 240
1976 27, 387 922 5,528 22,870 88, 735
1977 25, 283 1J003 5,914 23,363 100, 912
1978 26,718 624 6,471 21,705 109,191
1279 28, 634 572 6, 030 22,493 117, 017
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US DEPARTMENT OF LABOR
Enmpl oyment Standards Admi nistration
WASH NGTON, DC 20210

M. Gregory J. Ahart

Di rect or

Human Resources Di vi sion

U.S. General Accounting Office
Washi ngt on, D.C. 20548

Dear M. Ahart:

This is in reply to your letter to the Secretary
requesting comrents on the draft GAO report entitled,
"Federal Efforts for Providing Enployment Opportunities
and Labor Standards for Handi capped Workers in Sheltered
Wor kshops Should be I nmproved".

The Departnment's response is enclosed.

The Department appreciates the opportunity to comment
on this report.

Sincerely,

LA

Robert B. Ceollye
Deputy Under Secretary

Enclosure
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U.S. Departnment of Labor's Response
to the Draft General Accounting Office
Report Entitled--

Federal Efforts for Providing Enployment
Opportunities and Labor Standards for

Handi capped Workers in Sheltered Workshops
Shoul d be | nproved

Recommendati on:

"Revise the Federal regulations to require that each sheltered
wor kshop must establish and document a guaranteed wage m nimum
for each handi capped worker based, as a mninum on the worker's
average productivity for the specified period of tinme."

Response:
The Departnent does not concur.
Comment :

Al t hough the Departnent has a deep interest in assuring that
every worker in a sheltered workshop is fairly conpensated,
there are problens with a guaranteed wage of the type here
recomrended that could have an adverse effect on handi capped
wor ker s. Therefore, the Department is not in a position to
endorse the recommendation in the absence of a rmuch nore
detailed analysis of its full ramfications.

The guarantee here recomrended, as the Departnent understands
it, would be determ ned by conmparing a worker's average pro-
ductivity during a specified past period with the average
productivity of non-handi capped workers. This proportion
would be nmultiplied by the statutory m ni mum wage, and the
result would be the guaranteed hourly wage to be paid during a

specified future period. If the worker's productivity in-
creased during this future period, a proportionately higher
wage would be paid during that sane peri od. However, if the

wor ker's productivity declined during that future period, his
wage could not be reduced bel ow the guarantee during that

peri od. Nevert hel ess, |where a worker's average productivity
during a period is |ower than the guaranteed wage he receives
during that period, a proportionately |ower guaranteed wage
could be established during the next period.
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This recommended guarantee plan establishes a specified mninmm
wage |evel for each individual worker which must be paid during
a certain period, even if the worker's productivity during that
period mght fall below the guarantee |evel. As a result of
this possibility occurring, the Department believes that the

wor kshops woul d pl ace greater enphasis on productivity, at the
expense of other services and activities the handi capped workers
may need. This could be a particular problem in work activities
centers, where the enphasis should be on therapeutic activities
rather than on productivity.

A further drawback is that workshops might be inclined to switch
from paying at piece rates to paying at tine rates, in order to
sinplify their recordkeepi ng burden. Piece rates normally are
preferable in vocational rehabilitation, because they contain a
built-in incentive which enables the worker to work at his own
pace and because they pernmit a nore current and accurate measure
of productivity than hourly rates.

Recommendat i on:

"Strengt hen managenent control over the planning, inplenenta-
tion, and evaluation of the process of investigating sheltered
wor kshops' conpliance with the requirenents of the Fair Labor
St andards Act (FLSA) by: (1) requiring regional and area
offices to specify a level of staff resources for maki ng work-
shop investigations, and (2) designating specific conpliance
officers in each regional or area office to devel op expertise
for maki ng workshop investigations."

Response:
The Departnent concurs.
Comment s:

At present the annual target for sheltered workshop investi-
gations is set at 10% of the total nunber of certificated

wor kshops. This level is approximately four tinmes the [evel

of all establishments investigated annually as neasured

agai nst the total universe of enployers covered by the FLSA.
The Department believes that a targeted nunmber of investiga-
tions produces essentially the same results as a plan based
upon staff hours since the tinme it takes to conduct a workshop
i nvestigation varies considerably. I nvestigati ons of snall
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wor kshops with few contracts in which the workers are paid
at hourly rates can normally be conpleted in a relatively
short time while those of |arge workshops with a variety of
work involving both piece as well as hourly rates can take
consi derably | onger.

Conciliations and limted investigations are not intended to

be counted in the targeted program for conducting workshop in-
vesti gati ons. The Departnent will enphasize this fact in its
instructions to the enforcement staff. The Departnent's regional
offices are instructed to designate specific conpliance officers
in each area office to do workshop investigations so that they
can devel op expertise in this program Regi onal office workshop
specialists also assist in making workshop investigations and
provide on-the-job-training for conpliance officers who are re-

| atively new at making such investigations. It is not feasible,
however, to have all workshop investigations made by a |limted
nunmber of conpliance officers because of the geographica

di spersion of the workshops.

Recommendati on:

"Establi sh management controls for assuring that sheltered

wor kshop investigations are made on a uniform basis nationwi de.
Each investigation should include all analyses needed to deter-
m ne a workshop's conpliance with the Act's requirenments,

i ncludi ng exam nation of the (1) production standards used for
establishing piece rates, (2) production evaluations used for
establishing hourly wage rates, (3) procedures used to determ ne
a docunent prevailing wage rates, (4) systens used to devel op
and maintain individual productivity records, tinme studies, per-
f ormance eval uations, and records of total hours worked, and

(5) procedures used for increasing individual wage paynents to
conply with the conditions of a special certificate."

Response:

The Departnent concurs.

Comment s:

The Field Operations Handbook provides guidance to conpliance
officers conducting workshop investigations and covers the five
areas cited above. The Departnent will, nevertheless, review

those instructions to make sure that these points are covered
in sufficient detail.
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Specialized training in time studies and related matters for
conpliance officers designated to conduct workshop investigations
was scheduled to be provided by a contractor in Fiscal Year, 1981.
Budget ary considerations, unfortunately, required the postponenent
of the training. It is anticipated that this training will be
provided in Fiscal Year, 1982.

The Departnment is testing a new nmethod of providing both conpliance
of ficers and workshops' staff with guidance in determ ning prevail-
ing wage rates based on conputerized data conpiled nmonthly by the
Enpl oyment Servi ce.

Recomendati on:

"Deci de whether the requirenments of the Fair Labor Standards Act
should be applied to publicly-operated sheltered workshops."

Resgonse:

The Department concurs.
Comment s:

The Department agrees that it would be desirable to issue an
opi nion stating whether or not the wage provisions of the Fair
Labor Standards Act apply to the sheltered workshops operated by
State governments and their political subdivisions. Unf ortu-
nately, however, the issue is difficult and conpl ex. In ruling
that the wage provisions of the FLSA cannot constitutionally be
applied to "integral operations in areas of traditional govern-
mental functions,” the Supreme Court in National League of
Cities v. Usery, 426 U. S. 833 (1976), provided little concrete
gui dance as to how the decision would affect many activities of
State and |ocal governments. Subsequent decisions of | ower
courts have not been particularly helpful. It is likely that
further guidance from the courts my be needed before the
Departnment will be in a position to issue an opinion

Under the Departnment's special enforcenment policy as approved by
the District Court on remand from the Supreme Court (see 29 CFR
775.2), the Department cannot sue any State or |ocal governnent
agency for wage violations of the FLSA unless it has first

i ssued an opinion stating that the agency's activities are not
"traditional" or "integral" within the nmeaning of the National
League deci sion. This ban against litigation does not apply to
i ndi vi dual enpl oyees or groups of enployees who seek to sue
their enployers.
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COMM TTEE
FOR PURCHASE FROM THE
BLI ND AND OTHER SEVERELY HANDI CAPPED

June 12, 1981

Suite 610
703-557-1145 2009 [ouricenth Street North
Arlington, Virginia 22201
Mr. Gregory J. Ahart o
Director, Human Resources Division
U.S. General Accounting Office
Washington, D.C. 20548

Dear Mr. Ahart:

This is to provide comments on the draft GAO report transmitted by
your letter of May 13, 1981.

The Committee's comments are keyed to the seven recommendations for
action by the Chairman of the Committee for Purchase from the Blind
and Other Severely Handicapped shown in the Digest of the report.

Recommendation 1 - Notification of current and most recent
suppliers

As written, this recommendation would require the Committee staff
to notify directly both current and prior year contractors for each
commodity or service proposed for addition to the Procurement List.
The discussion in Chapter 4 which leads to this recommendation is
based on the assumption that a primary purpose of the publication
of the notice in the Federal Register of proposed additions is to
minimize the impact on industry of additions to the Procurement
List. The legislative history for including the provision in
Public Law 92-28 requiring the publication of notices of proposed
additions in the Federal Register does not support that assumption,
nor do the decisions of the courts which have reviewed the
Committee's actions. The Committee is charged with analyzing the
impact of the proposed addition on the firm or firms which are
directly affected and determining if the proposed addition would
have a serious adverse impact on the affected firm or firms.

The GAO team's comprehensive review of addition actions over a
three-year period, together with information from 23 businesses
concerned with the Committee's actions, has verified the fact that
the Committee has "adequate procedures for analyzing the impact of
its proposed additions on existing industry" and that "the adverse
affects of the Committee's actions [on industry] are limited to the
short term." Thus, the Committee's current procedures meet fully
the letter and the intent of Public Law 92-28 as amended. In this
connection, the GAO draft report omits the fact that the
Committee's procedures require that, where information is not
available on a current contractor's sales, or if it appears that,
based on the information available to the Committee, the current
contractor or contractors would be seriously impacted, the
Committee staff must notify directly the current contractors of the
proposed addition.

GAO note: The page reterences in this appendix may not correspond
to the page numbers in the £inal report.
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Based on the Committee's experience, when a contractor is provided
the notice of a proposed addition action, the Committee usually
receives letters or telegrams from the head of the firm or the
legal office representing that firm, or both; from one or more
members of Congress; and from the industry or other association
with which the firm may be affiliated. These communications are
accompanied by a number of telephone calls requesting additional
information or extensions on the time for reply to the Committee
notice.

Based on the number of addition actions the Committee processed in
FY 1980 and to date in FY 1981, and those projected in future
fiscal years, applying this recommendation would require the
Committee to send an average of 125 separate notices each year to
current and prior year contractors rather than the 60 to 127
notices shown in the draft report. The responses to these notices
would increase the correspondence workload on the Committee staff
by 6 to 8 times the current workload, with at least half of the
letters and telegrams requiring a detailed reply. Contrary to the
conclusion at the bottom of page 4-26 and the top of page 4-27 that
this would not impose a significant administration burden, the
adoption of this recommendation would result in the staff's
devoting a significant portion of its time and effort in responding
to this major increase in correspondence and telephone calls, with
a concomitant reduction in the staff's ability to perform its
essential functions relating to the addition of new items to the
Procurement List and to the expeditious processing of pricing
actions. Thus, any benefit to affected businesses would be minor
when compared to the severe adverse impact that the adoption of
this recommendation would have on the Committee's mission of
increasing employment opportunities for the Nations blind and other
severely handicapped.

There are a number of other programs in the Federal Government
which limit or deny the opportunity for a current contractor to
continue to bid on items that it has been providing to the
Government. Some of these are setting aside procurements for small
businesses, procurements from labor surplus areas, awards to
minority-owned firms under Section 8(a) of the Small Business Act,
and purchases from Federal Prison Industries, Inc. In none of the
above, does the agency taking the action notify directly the
current contractor or contractors involved of the contemplated
action. In view of the GAO team's findings regarding the adequacy
of the Committee's procedures for analyzing the impact on industry,
and the fact that it would be the only program to be required to
notify contractors directly, this recommendation discriminates
unfairly against the Committee's program. When a Government-wide
policy is instituted requiring direct notification of contemplated
actions in the programs listed above, the Committee will reconsider
its position on this matter.
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It is recommended that this recommendation be changed to read:

"GAO recommends that the Chairman of the Committee for Purchase
from the Blind and Other Severely Handicapped revise the Federal
Regulations and Committee procedures to require the current or most
recent supplier be directly notified of the Committee's intent to
consider the addition of a product or service to the Procurement
List when information on the subject firm's sales is not available
or it appears that, based on the information available to the
Committee, the proposed action would have a serious adverse impact
on that firm."

Recommendation 2 - Verifying the accuracy of workshop reports of
direct labor

The Committee staff in its visits to workshops has found the same
deficiencies in the recording and reporting of information on
direct labor hours as those reflected in the GAO draft report. The
added personnel and resources recently made available to the staff
to perform its inspection function have permitted a three-fold
increase in the number of workshops visited in fiscal year 1980
over the average of visits in the prior three years. With few
exceptions, by the end of fiscal year 1981 the Committee staff will
have achieved its interim goal of having visited each newly
approved workshop within six months of beginning production under
the Committee's program, and having revisited each workshop within
three years of the prior staff visit. One of the primary purposes
of these visits is to orient workshop executives and management
personnel on the proper methods for determining, recording and
reporting handicapped and nonhandicapped direct labor hours.

In our view, the paragraph on page 4-36 of the draft report
describing the Committee staff's monitoring of a workshop's
compliance with the act is misleading. Enclosure 1 describes the
typical procedure the Committee staff follows in observing workshop
operations, in reviewing records and recordkeeping, and in
evaluating the workshop's compliance with the Committee's
regulations. The Committee staff, during its normal visit of about
one day at each workshop, cannot be expected to perform the
extended and detailed review which the GAO team conducted at each
of the workshops it visited. (The GAO visits averaged 30 man-days
per workshop.) However, the staff visits are far more than a
superficial review of the workshops records and methods for
recording and reporting data as implied by the last paragraph on
page 4-36. When there have been allegations that a workshop is
failing to comply with the Committee's regulations or where the
staff visit reveals a questionable situation, the staff expands the
scope of its review to the extent necessary to determine the facts
in each such case. Based on our experience, most workshop managers
are conscientious in trying to evaluate correctly and to report
accurately data on their direct labor, once they understand what is
required.
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It is recommended that this recommendation be changed to read:

"GAO recommends that the Chairman review the Committee's procedures
for verifying the accuracy of the reports submitted by the
workshops on the number of direct labor hours worked by handicapped
and nonhandicapped workers."

Recommendation 3 - Committee's evaluation of central nonprofit
agency commission

The thrust of the discussion on pages 4-11 through 4-13, indicating
that the commission (fee), which a workshop pays its central
nonprofit agency, directly affects the prices paid by the Federal
Government, is not correct. As indicated on page 4-12, the median
of competitive bids submitted on the last solicitation is generally
used as the basis for computing fair market prices for commodities.
(The average of competitive bids is generally used for services.)
A fair market price based on the award price plus 5 percent is only
used in those instances when the median of the bid (or average in
the case of services) is less than 5 percent above the award price
or in the case of a single bid. Since most prices are governed by
the median or average of bids, the primary impact of the central
nonprofit agency fee is on the revenue the workshops receive rather
than on the prices paid by the Government.

It is recommended that the discussion on pages 4-11 through 4-13 be
changed to reflect this fact.

Recommendation 4 - Showing handicapped and nonhandicapped direct
abor hours for proposed additions and for i1tems now on the
rocurement L ist

This recommendation, in addition to requiring a breakdown of direct
labor hours for new items proposed for addition to the Procurement
List, would also require an additional detailed report (presumably
on an annual basis) for each product and service now on the
Procurement List. The latter would require extensive, additional
recordkeeping of direct labor hours by the workshop on an item-by-
item basis. While the workshop is expected to utilize handicapped
individuals to the maximum extent possible in the production of
commodities and the provision of services on the Procurement List,
there is no requirement under the Act that the 75 percent ratio be
achieved on each individual commodity or service.
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For new items being proposed for addition to the Procurement List,
it is possible to require the workshop to show the estimated
division between handicapped and nonhandicapped direct labor for
each proposed action. Where an addition action includes a number
of national stock numbered items to be produced, or a variety of
service actions to be performed, the breakdown of handicapped and
nonhandicapped should reflect data on the group of commodities or
the complete service rather than on each individual commodity or
each component of a service. The requirement for providing this
data could be appropriately covered in the Committee's written

procedures.

With the above information available, the Committee members could
make a judgment as to whether or not the proposed addition action
meets the requirements of House Report No. 92-228 in assuring that
the action will, in fact, result in the provision of employment
opportunities primarily for the blind and other severely
handicapped.

It is recommended that this recommendation be changed to read as
follows:

"GAO recommends that the Chairman revise the Committee's procedures
to require that each participating sheltered workshop submit
information on the estimated direct labor hours for handicapped and
nonhandicapped workers for each action proposing the addition to
the Procurement List of a product or group of products, or a
service."

Recommendation 5 - Reporting placements from Javits-Wagner-O'Day
program

It is clear from the legislative history of the Javits-Wagner-O'Day
Act, and its amendments, that the Committee's primary purpose is to
expand the employment opportunities for blind and other severely
handicapped individuals in sheltered workshops. A secondary result
of this employment may be the eventual development of the skills
and productive level which will permit placement in competitive
employment. The number of placements in competitive employment of
persons employed on Javits-Wagner-O'Day work is in no way a measure
of the success or accomplishments of the Committee's program.

The placement program required by the Committee's regulations, is
to ensure that each workshop has an effective system for placing in
competitive employment those handicapped individuals who qualify
for and desire such employment.

136



APPENDIX VII APPENDIX VII

The Committee is interested not only in whether or not each
workshop has an effective placement program but it also encourages
workshops to place in competitive employment as many of its
handicapped employees as are capable and desirous of being placed.
During its visits to workshops, the Committee staff reviews the
effectiveness of the workshop's placement program. However, due to
the heterogeneous nature of the handicapped persons in workshops,
any evaluation of the effectiveness of the workshops' programs must
be made on a case-by-case basis, considering each workshop's total
handicapped population rather than a particular group who might
happen to have been working on Javits-Wagner-0'Day work the day
before they are placed in the competitive labor market.

It is recommended that this recommendation be changed to read:

"GAO recommends that the Chairman of the Committee establish a
system for monitoring the effectiveness of each participating
workshop's program for placing qualified handicapped individuals in
competitive employment."”

Recommendation 6 - Requiring 75 percent direct labor on Javits-
Wagner-0'Day items

The Committee would exceed its authority under the Javits-Wagner-
O'Day Act if it were to implement this recommendation. There is no
requirement in Public Law 92-28 that handicapped workers provide at
least 75 percent of the direct labor hours on each commodity
produced or service provided under the Javits-Wagner-0'Day program.
House Report 92-228 on page 14, which is quoted on page 5-3 of the
draft report states, "The percentage of blind or other severely
handicapped labor in a given commodity may be slightly higher or
lower in any given fiscal year owing to a variety of factors...”

In its definitions of a qualified agency for the blind and a
qualified agency for the other severely handicapped in the Act,
Congress made clear its intention in this regard by including, in
the portion of the definitions dealing with the required percentage
of direct labor hours in those agencies, the phrase "whether or not
the commodities or services are procured under this Act".

The Committee should monitor the percentage of employment of
handicapped persons in the production of commodities and the
provision of services on the Procurement List. This will permit
the Committee to ensure that work on the commodities and services
on the Procurement List is used primarily to provide employment for
blind and other severely handicapped individuals.
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It is recommended that the GAO recommendation be changed to read as
follows:

"GAO recommends that the Chairman of the Committee establish a
system for monitoring the percentage of total direct labor hours
performed by handicapped workers in each participating workshop in
the production of commodities or provision of services under the
Javits-Wagner-O'Day Act.

Recommendation 7 - Establishment of standards for measuring
placements

Placement in competitive employment is the ultimate step in the
vocational rehabilitation process for some of the handicapped
workers in sheltered workshops. Within the Federal Government, the
Rehabilitation Services Administration (RSA) of the Department of
Education under the Rehabilitation Act of 1973 has primary
responsibility for the vocational rehabilitation of handicapped
persons.

The Committee's role is to assist vocational rehabilitation
programs at the workshop level by providing work for blind and
handicapped persons employed in sheltered workshops. It has no
direct role in rehabilitation activities. However, the Committee
is well aware of the rehabilitation implications of its actions.

The establishment of standards for measuring the success of
workshops in placing handicapped workers in competitive employment
is a function of RSA. Thus, this recommendation would place a
responsibility on the Committee for a function which is the
responsibility of RSA under the Rehabilitation Act of 1973.

It is recommended that this recommendation be deleted.

Comments on specific changes in the report are contained in
Enclosure 2.

The Committee appreciates the cooperation of Mr. Paul Reynolds and
Mr. Chris Crissman of your staff in the conduct of their
investigation of the Committee's operations. Their review was, in
our view, thorough and objective.

Sincerely,

(. CedC

CL C. COOK
C man

Enclosures 2
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WORKSHOP INSPECTIONS
BY THE COMMITTEE STAFF

This describes the current procedure the Committee staff follows
during on-site visits to determine if a workshop is complying with
the Act and Committee regulations regarding workshop qualification.

Initially, the Committee staff person making the inspection briefs
the workshop executive and selected members of the workshop staff
on the purpose of the visit and the points which will be covered
during the visit. During that briefing he explains the definition
of direct labor, emphasizing that all direct labor must be reported
for the agency including all commercial work in addition to Javits-
Wagner-O'Day (WOD) work, and work at all locations including
satellite workshops which are under the administrative control of
the agency. Also, during the opening interview, the agency's
awareness of the requirements of the Occupational Safety and Health
Act (OSHA) is established. If it is determined that an official
OFHA inspection has not been performed recently, it is recommended
that the workshop request a courtesy inspection of OSHA.

The entrance briefing is followed by a walk through of the workshop
to review the types of work being performed, to identify those
individuals who are performing direct labor, to observe any serious
occupational safety violations, and to evaluate the potential
capability of the workshop. During the walk through the staff
observes the number of handicapped and nonhandicapped persons on
MWOD work to determine if the number of blind or other severely
handicapped persons approximates the 7% ratio. Also during the
walk through, a general review of safety conditions is noted. |If
an imminent danger violation is noted, it is pointed out to the
workshop executive and, if not corrected immediately, it is
reported to the DOL Compliance Division. Where a service is being
performed at a location other than the workshop, the staff inspects
that work site to observe the performance of the service and to
obtain the views of the customer agency.

During the walk through, the staff questions the workshop officials
about selected workers regarding which are considered direct labor
and which are indirect labor to determine if the workshop is
applying the definition of direct labor correctly. The staff also
asks about the amount of direct labor being performed by personnel
whom the workshop classifies as indirect labor such as supervisors
or inspectors.

Enclosure 1
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The staff then reviews the workshop's system for capturing the
direct labor hours for handicapped and nonhandicapped employees.
The individual responsible for recording the data is requested to
explain how the appropriate hours of direct labor are isolated from
indirect labor. The complete system of capturing direct labor
hours for a normal workday is then reviewed. Then the system for
recording direct labor hours is reviewed to determine how hours are
accumulated on a periodic basis to arrive at the total hours
reported on the prior year's Annual Report submitted to the
Committee. If there are any deficiencies in the recording system
or in the appropriate classification of direct labor hours, the
director of the agency is informed of the corrections required.

If it is found that the agency has been estimating direct labor
hours, the director is instructed to establish a system for
collection of direct labor hours. |If the agency does not have the
records necessary to substantiate the data included in its last
report to the Committee, the staff recommends a system for
collecting the necessary data.

The staff also reviews the file of selected blind or other severely
handicapped persons lis,ted as performing direct labor. This review
usually involves the files on 10% to 19% of the number of
handicapped persons performing direct labor, including the files of
any persons observed during the walk through whose eligibility may
appear to be questionable. The files are generally selected on a
random basis and include a mix of records for long, intermediate
and short-term employees and from various production areas
including those working on the JWOD commodities or services. The
records are checked to ensure that there is a file which includes
medical documentation of the disability and the initial and
appropriate annual reevaluations of the employee's incapability for
competitive employment. When the files are not properly
documented, the workshop's director is instructed on the actions
necessary to correct them.

At each stage of the visit, the staff reviews the definition of
direct labor with the responsible individuals to ensure that the
personnel concerned with prepared and recording direct labor hours
are aware of what constitutes direct labor, as opposed to indirect
and administrative labor.
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The staff also reviews the placement program with the executive
director and with the person responsible for placement. This
involves a review of how employees are referred for placement in
competitive employment and the effectiveness of the workshop's
placement program. If a person is considered capable of placement
for two consecutive annual reviews, the employee's file is reviewed
to determine what efforts have been made to place that person in
competitive employment.

As indicated above, the staff inspections, while they do not
represent a 100% inspection of the workshop's personnel and
records, are conducted in sufficient depth to give an accurate
reflection of the extent of the workshop's compliance with the
Committee's regulations.

Following the inspection the staff member reports the results of
his inspection to the Executive Director of the Committee. In each
case where the workshop is not complying with Committee
regulations, the Executive Director sends a letter to the central
nonprofit agency concerned pointing out the deficiency or
deficiencies, directing the corrective action to be taken, and
requiring a report when the situation has been corrected.
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COMMENTS ON SPECIFIC CHANGES
TO DRAFT GAO REPORT

Page xii of Digest. Lines 3 thru 9. The sentence beginning "For
instance, ..." is inconsistant with the findings on pages 4-18
regarding the adequacy of the Committee's procedures for analyzing
impact and should be deleted.

Page xii of Digest. Lines 18 thru 23. Recommend that the sentence
beginning "Also, the Committee's procedures ..." be changed to read
as follows: "Also, the Committee's procedures for assuring that
participating sheltered workshops comply with the Act's requirement
that handicapped labor must account for not less than 75 percent of
the total direct labor in the workshop could be improved.”

Page xiii of Digest. Line 13. Delete the word "Although" and
begin the sentence with "The".

Page xiii of Digest. dines 16 and 17. Place a period after the
word "program" on line 16 and insert the word "However", before the
word "GAOQO's'. On line 17, insert the words "in some instances"

after the word "that".

Page xiii of Digest. Line 19. Substitute the word "where" for the
word " because".

Page xiv of Digest. Lines 6 thru 14. See comments on
Recommendation 1 in the basic letter.

Page xiv of Digest. Lines 15 thru 20. See comments on
Recommendation 2 in the basic letter.

Page xiv of Digest. Lines 21 thru 23. See comments on
Recommendation 3 in the basic letter.

Page xv of Digest. Line 12. In the first line under the heading
on employment opportunities, change the word "Committee" to read
"act".

Page xv of Digest. Line 26. The sentence beginning "Although, it
may be ..." and continuing on page xvi should be deleted since this
is not a function covered by the Javits-Wagner-0'Day program.

Page xvi and xvii of Digest. Lines 17 thru line 3 of page xvii.
See comments on Recommendation 4 in the basic letter.

Note: The line numbers shown above include each line on the page
on which type appears including headings.
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Page xvii of Digest. Lines 4 thru 7. See comments on
Recommendation in the basic letter.

Page xvii of Digest. Lines 12 thru 18. See comments on
Recommendation 6 in the basic letter.

Page xvii of Digest. Lines 19 thru 25. Delete. See comments on
Recommendation 7 in the basic letter.

Page 4-1. Line 19. Delete the word "numerous' since nowhere in
the report are there indications that there were a large number of
such allegations.

Page 4-2. Lines 6 and 7. On line 6, delete the word "provide" and
substitute the words "minimize the impact on" and on line 7, delete
the words, "with sufficient notice" and add a period after the word
"suppliers".

Page 4-2. Lines 16 and 17. On line 16, delete the word "Although"
and begin the sentence with "The". On line 17, delete the word
"theoretically".

Page 4-2. Lines 19 and 20. Place a period after the word
"Government" which ends on line 19, add the word "However,” before
the word "our", and insert the words "in some instances" after the
ng’d “that". On line 20, substitute the word "where" for the word
"because" .

Page 4-4. Line 21. The reference to the US Code should read "41
U.S.C. 46-48c".

Page 4-7. Line 18. Insert the word "International" before the
word " Association”.

Page 4-9. Line 7. Delete the word "public" since there is nothing
in the 1971 Congressional hearings or in the GAO draft report which
reflects the "public's concern".

Page 4-11. Lines 16 and 17. Change part of the sentence after the
word "affects" to read "the revenue earned by the workshops and, in
some instances, the prices paid by the Federal Government".

Page 4-11. Line 19. In the heading, change words "directly
affects" to "may affect".

Page 4-11. Lines 24 and 25. After the word "that" on line 24,

insert the words "in some instances" and on line 25, substitute the
word "where" for the word "because".
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Page 4-12. Line 10. Add the words "for commodities" after the
word "price" and insert before the word "Where® the sentence "The
average of the competitive bids, where available, is used for
determining the prices of services".

Page 4-12. Lines 25. Delete the words "because the".

Page 4-13. Line 1. Substitute the word "to" for the words
"Committee procedures".

Page 4-13. Line 6 thru 13. Change to read as follows:

"Where the median or average of bids is used in determining the
fair market price, the commission rate affects the level of revenue
earned by the workshop for producing goods or providing services
under the program. However, the commission rate established by the
Committee directly affects the price paid by the Federal Government
for all commodities or services where the fair market price is not
determined by the median or average of competitive bids in the last
solicitation. Therefore, adequate procedures for evaluating "

Page 4-13. Lines 17 and 18. Change the part of the sentence after
the word "act" to read "and the commissions paid by the workshops
and the prices paid by the Federal Government are not excessive".

Page 4-20. Lines 3 thru 7. Change to read as follows:

"After the staff has verified the information in the justification,
it prepares an analysis of the impact on industry. The staff then
transmits a letter to each member of the Committee which provides
information highlighting the most significant factors together with
a copy of the complete justification and the, analysis of industry
impact. Also, copies of) all comments received from industry are
appended to the industry impact analysis.”

Page 4-21. Line 1. Substitute word "contractor" for the word
"producer”.

Page 4-21. Line 8. Substitute the word "considers" for the words
"must also consider".

Page 4-26. Lines 9 thru 12. Sentence beginning with the words
"Current suppliers" should be deleted since a current contractor is
not guaranteed an award on the next competitive procurement and
there would normally be minimum administrative or financial
commitment by a firm prior to the issuance of a solicitation for
the commodity involved. A majority of Committee actions are
completed prior to the issuance of the solicitation.

144



APPENDIX V11 APPENDIX VII

Page 4-26. Lines 21 thru 23. The sentence beginning with the
words "Although notifying ..." and continuing on page 4-27 should
be revised to read "Notifying the current or most recent supplier
of items proposed for addition to the Procurement List would
significantly increase the Committee's administrative workload".
(See comments on Recommendation 1 in the basic letter).

Page 4-27. Line 9. Beginning with the words "The following table

delete the balance of page 4-27 and the first six lines on
page 4-28 and the substitute the following: "Directly notifying
the current or most recent contractor would necessitate transmittal
of about 125 separate notices annually; thus, the administrative
burden on the Committee in preparing the letters and responding to
the comments received appears to be significant. (See comments on
Recommendation 1 in the basic letter).

Page 4-28. Lines 16 thru 20. The sentence beginning with the word
"Although" should be deleted. The fact that inconsistencies and
inaccuracies exist is not valid evidence that the Committee's
procedures are inadequate. (See comments on Recommendation 2 in
the basic letter).

Page 4-29. Lines 4 and 5. Substitute the words "the act does not"
for the words "Committee procedures do not".

Page 4-31. Line 5. After the word "program” add the following:
"when it became apparent that the workshop could not meet the 75
percent level in that fiscal year". Delete the words "According
to", and substitute the word "In".

Page 4-31. Line 6. After the word "percentage", add the
following: "on a cumulative basis for the year to date"; add the
word "only" after the word "to".

Page 4-32. Line 15. After the word "applied", add the words "by
the workshops".

Page 4-32. Line 16. After the word "that", add the word "some
of".

Page 4-35. Line 10. After the word "a" add the word "brief".

Page”4-35. Line 11. Substitute the word "may" for the word
“will".
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Page 4-36. Lines 21 thru 29. Delete the paragraph beginning with
the words "Also, the Committee" and substitute the following:
"During the Committee staff's visits to workshops, the staff
explains the definition of direct labor and the requirements for
recordkeeping and reporting by the workshops under the act and
Committee regulations. The staff observes the workshop's
operations, safety conditions, and the workshop's application of
the definition of direct labor. The staff also, reviews the
workshop's system for capturing, recording, and reporting direct
labor hours. It reviews the files of selected handicapped persons
who are listed as performing direct labor to ensure that there is
proper documentation in each person's file. The staff also,
reviews the workshop's placement program.”

Page 4-37. Line 15. Add the following: "However, this would
create a significant increase in the administrative workload of the
Committee staff and could have a serious adverse impact on its
ability to meet its mission of increasing employment opportunities
for the handicapped".

Page 4-38. Lines 13 and 14. Delete the words "the fair market
price and the revenue earned by the workshops", and substitute,
"the revenue earned by the workshop and, in some instances, the
fair market price,".

Page 4-38 and 39. Lines 24 thru 26 and lines 1 thru 3. See
comments on Recommendation 1 in the basic letter.

Page 4-39. Lines 4 thru 8. See comments on Recommendation 2 in
the basic letter.

Page 4-39. Lines 9 and 10. See comments on Recommendation 3 in the
basic letter.

Page 5-1. Line 13. Substitute the words "placement of" for the
words "program's success in placing"”.

Page 5-1. Line 16. Substitute the word "a" for the words "an

adequate”.
Page 5-2. Lines 1 thru 6. Delete the two sentences.

Page 5-4. Line 3. Substitute the words "in a number of instances”
for the word "generally".

Page 5-4. Line 5. Add the word "those" before the word
"sheltered,” and substitute the word "could" for "can".
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Page 5-5. Line 3. Delete the words "and/or nonhandicapped"”.

Page 5-6. Line 4. Substitute the word "handicapped” for
"nonhandicapped" .

Page 5-6. Lines 5 thru 8. Delete the sentence beginning "Thus, if
a workshop ..." and insert the following "The new jobs are
expressed in man-years of work for handicapped workers".

Page 5-7. Lines 8 thru 12. Delete the sentence beginning with the
words "Although the program

Page 5-10. Lines 21 thru 26. Delete the sentence beginning with
the words "To measure "

Page 5-15. Line 1. Delete the word "Committee's".
Page 5-15. Lines 7 and 8. Delete the words "by the Committee".

Page 5-16. Lines 3 thru 9. Delete the sentence beginning
"Because" and substitute the following: "We believe that the
Committee should establish procedures for monitoring the employment
of handicapped persons in the production of products and the
provision of services under the program to assure that the
employment opportunities created under the program are used
primarily for the handicapped”.

Page 5-16. Line 10 thru 15. Delete the sentence beginning with
the words "Without adequate

Page 5-16. Lines 21 and 22. Add "(1)" after the word "should"” on
line 21 and delete "(1)" on line 22.

Page 5-16. Lines 23 thru 25. Delete the words "standards for
measuring the program's success in providing employment
opportunities which lead to" and substitute the words "ensure that
each workshop has an effective program for".

Page 5-17. Lines 5 thru 12. See comments on Recommendation 6 in
the basic letter.

Page 5-17. Lines 13 thru 17. See comments on Recommendation 4 in
the basic letter.

Page 5-17. Lines 18 thru 21. See comments on Recommendation 5 in
the basic letter.

Page 5-17. Lines 22 thru 27. Delete the sentence beginning "We

also recommend”. See comments on Recommendation 7 in the basic
letter.
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% Tetaphone {301) 654-01 1|5
/IW///////////

Mr. Gregory J. Ahart, Director

Human Resources Division _ _
United States General Accounting Office
Washington, D.C. 30548

Dear Mr. Ahart:

NISH appreciated the opportunity to review the draft of the
proposed re,oort tol Representative Barry Goldwater, Jr., on
the role of sheltered workshops in _er_nplo%/mg the severely handi-
capped and operating in the competitive business community.

== NATIONAL INDUSTRIES FOR [THE
W /%/E ssvsnf;s; ZAND::ATI:DA e
50 East West Hig way
I ////[/[//[//// S

June 11, 1981

The length and depth of the GAO investigative process has
been a learning process for all of us in the sheltered workshop
community. For the most part, the workshops audited were impressed
with the thoroughness of the GAO auditors. In many instances they
felt GAO was helpful in suggesting procedural changes they were
eager to implement. Although initially apprehensive about being
audited, workshop administrators generally felt it was a positive
experience. This certainly reflects well on your staff and the
way in which the review was conducted.

While the GAO audit process was professional and helpful, we
are concerned about a number of the recommendations made in the
report. For ease of reference, we have categorized our remarks
into three areas: (1) General Reaction; (2) Comments on Recommen-
dations; and (3) Miscellaneous Comments on the Body of the Report.

GENERAL REACTION

The report does not substantiate that severely handicapped
em_plo[\_/ees are being discriminated against by the provisions of the
Fair Labor Standards Act, nor does it document that awarding
Javits-Wagner-O'Day @WOD) contracts has placed an unfair burden on
Prl\_/ate industry. =~ Yet recommendations are made to implement tighter
egislation and administrative controls in both these areas. ore-
over, additional reporting and verifying (Jor(_)c_edures suggested for the
JVCD program would cause a significant administrative burden for
sheltered workshops. Increased control by, and reporting to, federal
agencies seems to contradict the Administration's intent to reduce
paperwork. While we realize the report was undertaken before

GAO note: The page réferences in this appendix may not correspond
to the page numbers in the final report.



APPENDIX VIII APPENDIX VIII

President Reagan implemented his regulatory review policy, imple-
mentation of many of the recommendations would require more govern-
ment control, more centralized direction, more regulations, more
paperwork — and conflict with the President's goal to place
responsibility for programs at the local level.

The general thrust of the report is "enforcement” rather than
"assistance", although GO field surveys, and the report itself,
clearly demonstrate the crying need for help at the workshop level.
Legislatively, the JMOD program has always been of an advocacy
nature, striving to provide opportunities to severely handicapped
individuals that frequently do not exist in competitive employment.
We must not hamstring a successful program with overregulation and

compliance review. he federal contracting process, through the
Act, is helping our nation's severely handicapped citizens
lead more self-sufficient and dignified lives. It must continue to

have the flexibility to do that job successfully.

GOVIMENTS OGN RECOVIMBENDATIONS

A NISH comment is provided below for each GAO recommendation.
The recommendations are listed in the same order as they appear in
the Digest portion of the report.

(1) GO Recommendation: "GAO recommends that the Congress
eliminate the Federal policy for ﬂrowdlng a guaranteed subminimum
wage for handicapped workers in sheltered workshops b¥] amending the
Fair Labor Standards Act to eliminate the provision that handicapped
individuals who are employed under special Labor certificates must
be paid not less than 50 percent of the statutory minimum wage."

NISH Comment: Agree. We also a%rb\ee to the proposed
statutory amendment to Sectlo_n_14(c2](1), FLSA, stated on pages 2-32
and 2-33 of the report, providing the following change is made:
delete the words "or order" from the third sentence of the proposed
amendment. This deletion will ensure the program will continue to
be administered through regulation and therefore subject to the
public rule making process.

(2) GAO _Recommendation: "GAO recommends that the Secretary
of Labor revise the Federal regulations to require that each
sheltered workshop establish and document a guaranteed wage minimum
for each handicapped worker based, as a minimum, on the worker's
average productivity for a specified period of time. This approach
would expand the protection available under the present system by
extending a wage guarantee to each individual worker in a sheltered
workshop. Presently, each workshop is required to maintain records
documenting the wage rate paid to each worker. Therefore, GXO does
not belit(ejve that its paperwork requirements would be significantly
increased."
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NISH Comment: Agree in principle; however, the GO
recommendation does not take into consideration the wide fluctua-
tions in day-to-day productivity exhibited by many clients. We do
not feel that a\(e(age productivity can be determined for an individual
"... for a specified period of time". This is due, firstly, to
factors related to client disabilities such as: the severity of the
physical and/or emotional/cognitive disabilities and symptomatologies;
the side effects of medication; the recurrence of symptoms formerly
in remission. Secondly, the complexity, diversity and quality of
the work in the workshop may vary from day to day. with the result
of variable productivity rates on the part of individual workers.

The imposition of such an averaging over timewill negatively impact
the ability of the facility to employ individuals with severe
disabilities and the attendant variability in productivity.

The development of regulations implementing the recommen-
dation must be closely coordinated with the workshop community not
only to ensure protection for individual workers, but also to avoid
placing unnecessary administrative burdens on workshops. Prior to
Implementing this change, DOL should provide extensive assistance
and proper guidelines to workshops to help them become more
scientitic in developing and applying work measurement standards.
Comments from a workshop executive concerning this issue -- typical
of those received — are attached at Enclosure 1.

(3) GO Recommendation: "GAO recommends that the Secretary
of Labor:

"--Decide expeditiously whether the requirements of the Fair
Labor Standards Act should be applied to publicly-operated sheltered
wor kshops."

NISH Comment: Agree. Public operated institutions (state-
owned) should be held to the same standards of the law.

(4). GAO Recommendation: "GAO recommends that the Secretary
of Labor:

"--Strengthen management control over the planning, implementa-
tion, and evaluation of the process for investi?:atin sheltered work-
shops' compliance with| the requirements of the Fair Labor Standards
Act by (1) requiring regional and area offices to specify a level of
staff resources for making workshop investigations; (2) designating
compliance officers in] each regional or area office who can develop
expertise for making workshop Investigations; and (3) requiring
regional offices to assure that sheltered workshop investigations
are made on a uniform basis nationwide.”
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NISH Comment: Agree, but recommendation should go further.
This recommendation discusses "enforcement” procedures but fails to
mention the all important " assistance" procedures needed by workshops.
Enforcement is currently being done by a number of agencies, as
evidenced by the following comment which is typical of those received
from workshop executives: "I am not sure that this facility could
stand much more enforcement, for in the last half of 1980 we received
representatives from GSA, DOL, IRS, OHA, and DISRS (State Agency)".

~ More enforcement alone will not correct abuses. The report
clearly indicates most workshops try to comply with DOL regulations.
The report also makes it equally plain that workshops need more help
to fully comprehend these complicated regulations (Reference:
lines 2-7, page VIII; lines 10-15, page 3-5; lines 13-16, page 3-19;
lines 1-2, page 3-31; lines 7-18, page 3-33). The solution to the
problem lies in a balance between investigation and technical assist-
ance. The body of the report appears to recognize that both functions
have a role to play, but the concept is not carried through to the
recommendations. Accordingly, we suggest the following be added as
additional recommendations:

"GAO recommends that the Secretary of Labor:

"--Intensify its management training and assistance to
sheltered workshops to facilitate compliance with the requirements
of the Fair Labor Standards Act by developing and implementing a
comprehensive nationwide training pro%r_am to teach workshop adminis-
trators to compute piece rates, establish hourly wages, determine
prevailing wage rates, examine techniques of work measurement and
maintain adequate records.

"--Conduct periodic courtesy inspections of sheltered
workshops to facilitate the learning process above. Prior to such
reviews, sheltered workshops should be provided simplified printed
standards of review procedures.”

_ "--Provide additional training to DOL compliance officers
in each regional or area office to improve the effectiveness of
workshop reviews."

_ A final consideration -- as DOL attempts to strengthen
their management control and assistance procedures, they should
consult with representatives of the workshop community. A possible
Vlﬁ to accomplish this would be through the re-establishment of the

Advisory Committee on Sheltered Workshops.

(50 GO Recommendation: "GAO recommends that the Congress
consider amending the act to extend Labor's authority for enforcing
the provision that a handicapped worker's wages must be commensurate
with those paid nonhandicapped workers."
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NISH Comment: Disagree. At first glance this recommenda-
tion seems innocuous. The obvious intent is to make the handicapped
worker's Wa?(es equitable to those of the nonhandicapped worker who
is doing work of similar value. The recommendation apparently derives
from the fact DOL has no enforcement authority concerning commensurate
wages if wages exceed the statutory minimum. ~However, this leads to
speculation as to what is an acceptable commensurate wage. Prevailing
rates are determined upon a spread of wages and fringe benefits paid
in an area. Commercial |and union firms have varP/ln_g rate structures.
Some pay reduced rates to "learners". Commercial firms may pay the
minimum (not_lp_revalllng) wage for non-Federal contracts. Since
workshops utilize MDD clients on commercial as well as government
contracts, it would create unfair competition for the workshops to
be forced to compete for business with small commercial firms paying
lower wages. It is proper for DOL to focus concern on wage rates
for severely handlcagped individuals earning less than minimum wage,
but DOL should not be involved in monitoring or enforcing wage rates
above the minimum, particularly when this is not an area of concern
in private industry. Typical of comments received from workshop
administrators was:

. "DOL has no enforcement authority over industry beyond
the minimum wage; why should workshop wages above the minimum be
centrally controlled "by the federal government?"

(6) GAO Recommendation: "GAO recommends that the Chairman
of the Committee for Purchase from the Blind and Other Severely
Handicapped revise the Federal regulations and Committee procedures
to require that the current and most recent supplier be directly
notified of the Committee's intent to consider the suitability of
a product or service for procurement from a sheltered workshop."

_ NISH Comment: Disagree. The Committee is currently meeting the
requirements of the Taw and further notification is redundant.
The body of the GAXO report does not justify the change recommended.
No list” of commercial firms severely impacted by sheltered workshops
is presented. No evidence of a workshop causing a private firm to
go bankrupt is documented. On a case-by-case basis, the Committee
currently provides separate notification to the current contractor
when essential data is lacking. In spite of this courtesy, many
current contractors do not respond with the information requested.
It is also significant that responses received are not verified for
accuracy.

The "planning ahead" feature for contractors was emphasized
bK_GﬁO as a major reason for change in notification procedures. In
this respect, we have been unable to document even one response from
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a current contractor in which the contractor's remarks,resulting
from notification, centered around the "planning ahead" feature.

‘We are also deeply concerned about the administrative
burden this procedure would place on the limited resources available
to the Committee staff. This procedure would divert Committee
resources and preclude other essential assistance to NISH and the
workshop community. It would also place the burden of proof on the
wrong party.

The premise that the current supplier will be impacted
by the proposed MWOD set-aside action presupposes the current
supplier will win the award for the next procurement. This m
not be the case. The GAO recommendation even goes a step further
and suggests notification of the "mosgt recent_supplier” (interpreted
by NISH to mean the "prior year supplier”). The "most recent
supplier's" loss of the contract was the result of unsuccessful
competition in the open market and not the result of the JMOD program,
i.e., the "most recent supplier” lost to the "current supplier” —
who caused the impact.

o No other programs (Small Business, 8a, etc.) have procedures
requiring other businesses to be contacted before set-aside action is
taken. Currently, notification through the Federal Register @QWOD
program) is more notification than any other program provides — even
though the MCD program has priority over all others.

We suggest the GAO recommendation be restated as follows:

"GAO recommends that the Chairman of the Committee for
Purchase from the Blind and Other Severely Handicapped revise
Committee Procedures to require that the current supplier be directly
notified of the Committee's intent to consider the suitability of a
product or service for procurement from a sheltered workshop when
valid data is not available to evaluate industry impact."

~ (7) GAO_Recommendation: "GAO also recommends that the
Chairman establish procedures for:

"--verifying the accuracy of the reports submitted by the
workshops for the number of direct labor hours worked by handi-
capped and nonhandicapped workers."

NISH Comment: Agree, with reservation. How far does one
go to verify accuracy? NI staff and funds are too limited to
conduct the type review accomplished by GAO.

é8) GAO _Recommendation: "GAO recommends the Chairman establish
procedures for:

"--evaluating the adequacy of the commission rate and the
commissions received by the central nonprofit agencies.”
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. NISH Commend: Disagree. The GAO premise upon which
this recommendation Is based is incorrect. he GMO contention
that the government finances the CNA's* with a 4% markup (fee)
is misleading. The report also misplaces its emphasis on the
smaller number of items where the Fair Market Price (FMP) is based
on award plus 5%, rather than concentrating on the larger number
of items based on median of bids.

The report makes an assumption that the minimum increase
of 108% above the discounted award price is a markup to cover
commissions paid CNA's. Rather, this is an arbitrary figure which
establishes a minimum for a Fair Market Price (FMP), just as the
1% competitive ran%e limits the upper range of bids which can be
used in determining the AMP for commodities. The FMP, based upon
bids, provides a bottom line which is paid to the workshop regard-
less of whether a NISH commission is considered. The 4% the work-
shop pays NISH is a limitation of the maximum fee a workshop can be
required to pay for administration and services; however, It does
not preclude a  ONA from either waiving, deferring, or taking any
other action which will result in a lesser revenue to the CNA.

The evaluation of the 512% range of FMP's to the discounted award
price (page 4-12 of the report) would tend to indicate that the
current mechanisms for AMP determination are providing an effective
ceiling for overall costs to the Government.

As a private, non-profit agency, financial policy and
budgetary decisions concerning NISH are vested in its Board of
Directors. Therefore, it is maIQPro riate for the Committee to
review and provide direction on NISH's financial and budgetary
posture on a continuing basis as suggested by GAO.

_ (99 GO Recommendation: "To provide the Congress with adequate
information for deciding the resources needed to assure an adequate
level of Federal oversight, GAMO recommends that the Congress consider
requesting the Committee to provide a study which assesses various
levels of Committee oversight functions and the related costs."”

NISH Comment: Agree with study if thrust is expanded.
The thrust of the study should encompass not only the additional
resources needed for "oversight" functions, but also the additional
resources needed for "assistance" (advocacy) functions. The body
of the report supports this need. he House Committee Report on
Government Operations on the Amendments to the Wagner-O'Day Act
states, "It is expected that this unit will be an active force
within the Government in attempting to aid in the sale of products

* The term “"CNA" as qbed in this response applies to NISH and NI1B.
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and services provided by blind and other severely handicapped
persons to the Federal Government." Accordingly, we suggest
changing the GAO recommendation as follows:

o "To provide the Congress with adequate information for
deciding the resources needed to assure an adequate level of
Federal oversight and assistance, GMO recommends that the Congress
consider requesting the Committee to provide a study which assesses
various levels of Committee oversight and assistance functions and
the related costs.” (Underlining added to highlight change.)

_ Additional resources and workload identified at the
Committee level would, in all probability, require additional
resources at the NISH level.

~(10) GO _Recommendation: " Therefore, GAO recommends that the
Chairman of the Committee for Purchase from the Blind and Other
Severely Handicapped revise the Federal regulations and Committee
procedures to require that:

"Each participating sheltered workshop submit information on
the direct labor hours for handicapped and nonhandicapped workers
for each product and service proposed for addition to or included
on the list of goods and services required to be procured from

sheltered workshops."

o NISH Comment: Disagree. Information required for proposed
additions will be meaningless because workshops simply are not able
to project standard hours or the expected productivity of workers.

In addition, it would be administratively impossible to backtrack
and document data for items already on the Procurement List. We
suggest changing the GAO recommendation as follows:

"Therefore, GO recommends that the Chairman of the Committee
for Purchase from the Blind and Other Severely Handicapped revise the
Federal regulations and Committee procedures to require that:

"--Each participating sheltered workshop submit information
on the estimated man years for handicapped and nonhandicapped workers
for each product and service proposed for addition to the list of
goods and services required to be procured from sheltered workshops."

~(11) GAO Recommendation: " Therefore, GAO recommends that the
Chairman of the Committee for Purchase from the Blind and Other
Severely Handicapped revise the Federal regulations and Committee
procedures to require that:
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_ "--Each participating sheltered workshop report the placements
into competitive employment attributable to the employment opportuni-
ties created by the program.”

"--GAO also recommends that the Chairman establish standards
for measuring the success of participating workshops in placing
handicapped workers who had been trained or employed on direct
labor activities under the .JaV|ts—Wa%ner—O'Day program into
competitive employment outside the sheltered workshop."

- NISH Comment: Disagree. Both of these recommendations
deal with ﬁlacement. Neither is supported by data in the report.
In fact, there is nothing in the report that indicates a problem
exists. Placements for D workshops appear to be better than
non-JWOD workshops. Committee regulations already ensure an
adequate documentation of competitive employment placements for
"graduates’ of the JMD Program. ~The Act itself is silent on
placement. The intent of the legislation was to create more job
opportunities for severely handicapped people through federal
contrac.tlng\l/(\)/agortunltles. No history of the legislation mentions
evaluating "success" on the basis of placement. In short,
placement is a secondary issue or by-product of the Act; not a
primary issue for judging the effectiveness of the Act.

A further consideration of this issue is the complexity,
or more accurately, the [impossibility of determining which factors
are the "key" factors that make competitive placement possible.

The report 1tself states that "...the levels of production should

not be the sole determining factor of the readiness of a worker

for competitive employment." What then are the determining factors?
Would it be exgerlence with complicated machinery involved in
producing a product, or would it be the rehabilitative therapy
that individuals receive during the course of tralmnﬁ? ~What about
the transitional severely handicapped people whose physical conditions
improve enough for them to move out of a sheltered environment?

~In evaluating a successfuldplacement, if an em)oloyee were
placed into competitive employment and had spent only 20% of his
time in the workshop on the program, would the workshop receive
credit for 2% of a placement?

o Some workers are continually moving from job to job for
training and development. Standards and reporting would be a
nightmare. None of these elements can be quantitatively measured.

(12) CGAO Recommendation: "GAO recommends that the Chairman
revise the Federal regulations to require that handicapped workers
provide at least P% of the direct labor hours on all commodities
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produced and/or services provided by participating sheltered
workshops under the Javits-Wagner-0"Day program."”

NISH Comment: Disagree. The JMOD Act requires that
severely handicapped workers provide at least A% direct labor
hours within the agency. The GO recommendation would change this
to require % for each MDD contract. (Note: The "7 rule"
is a legislative requirement and the Chairman does not have
authority to make the change recommended by GAO) The problems
mentioned in the GAO report are not prevalent and do not justify
the drastic change recommended. Implementation of this recommenda-
tion would significantly reduce the opportunity for sheltered work-
shops to do federal contract work. It takes time to train clients
and assess the degree of skill that can be mastered while adherlng
to strict quality control standards. This regulation would preclude
the workshop from having a flexibility to move clients around.

This would prevent some clients from sharing in all of the
activities the workshop program has to offer.

It should also be remembered that JMCD contract work is
not a workshop's only function. Many times a federal contract is
only a small part of the workshop's business. These workshops
could not focus on the JMCD 7% requirements and ignore other
responsibilities.

This requirement would also severely impact service
contracts (particularly in smaller workshops) where just a few people
are involved in the contract. In addition, it would restrict program
additions for items of low dollar value which complement on-going
similar production. Many times a JMD contract serves as an adjunct
to other contracts, and vice versa, to expand employment opportunities.
Flexibility within the workshop would essentially bé eliminated. The
end result--employment opportunities would be denied to a significant
number of severely handicapped people.

MISCELLANEOUS GOMMENTS ON THE BODY OF THE REFORT

n

dPaqe XVIII, line 3: Substitute the word "appear" for the word
tend™.

_ . Reason: To make Digest_of reé)ort agree with wording used
in detailed analysis (page 1-17, line 19) and with rationale pre-
sented in body of report.

Page 1-9, line 16: Delete "... and whenever possible, prepare
them for engaging in competitive employment."

Reason: This purpose is not included in the JMXD Act as
stated by GAO.
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Page 1-13, line 13: Substitute the word "program" for the
words " special Tnvestigation".

o Reason: The "Sixty Minutes" program arrived at no
critical conclusions nor was it a "special investigation".

Page 1-13, lines 15 and 16: Delete phrase " ... problem in the
operating practices of..."

Reason: The alleged problems in the Wall Street Journal
cannot be universally applied. Please see NISH comments in Hearings
Before the Subcommittee on Labor Standards, House of Representatives,
May 14 and 15, 1980, pages 238-246.

‘Page 1-17, lines 6 and 7: Delete phrase " ... and whenever
possible, preparing these individuals for competitive employment
outside the workshops".

Reason: Use of this phrase should be deleted throughout
the report for following reasons:

(1) This phrase is not one of the purposes listed in the
JMOD Act for creating the Committee for Purchase from the Blind and
Other Severely Handicapped, as stated by GAO.

(2) Although listed as an objective in paragraph 51-2.2,
Code of Federal Regulations, the phrase is stated differently, i.e.,
" ... and whenever possible, to prepare these individuals to engage
in normal competitive employment”. Note: Code does not restrict
to "outside the workshop”. Example: A workshop graduate may take
a staff position within the workshop and therefore be included in
"normal competitive employment"”.

(}?) The stated purpose of the Committee in paragraph
51-1.1 of the Code does not include either of the phrases above.

Page 4-1, lines 14-19: Delete entire sentence.

~ Reason: The report does not document the "numerous
allegations™ of wrongdoing.

Page 4-9, line 4: The figure "24,236" is misleading.

_ Reason: It implies 24,236 handicapped workers are involved
with JMCD contracts which is not the case. uggest correct statistics
for JMOD employment be added.

Page 4-9, lines 5-15: Delete entire paragraph.
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_ Reason: Paragraph is misleading. It implies considerable
public concern by small business over the Committee's administrative
practldc,jes and procedures whereas such concern has been limited and
sporadic.

Page 4-16, line 20: Add after " ... the Small Business Admini-
stration’s set-aside program.” the following sentence: "This assist-
ance was provided on a special grant basis.’

Reason: To clarify source of funds.

~ Page 4-16, lines 23 and 24: Delete the phrase "...similar to
National Tndustries for the BTlind..."
Reason: uoted out of context. Additional services to

be accomplished by NISH may, or may not, be similar to National
Industries for the Blind.

Page 4-18, lines 8 and 9: Substitute the word " ... effect" for
the phrase "... result in a Toss for..."

) Reason: Set-aside action may not cause a loss to the
business firm.  The firm may already be producing at a loss.

d!?aqe 6-1, line 21: Substitute the word "appear" for the word

"ten

Reason: To agree with wording on page 1-17, line 19 of
the report.

General Comment; Throughout the report the term "subminimum
wage' “Ts used to describe wages lower than the minimum wage.
Suggest using the term "special minimum wage' in lieu of "su
wage" .

bminimum

_ Reason: The term "subminimum wage' gives the connotation
of illegality or wrongdoing. It is not used in the Fair Labor
Standards Act. The correct term "special minimum wage’ may be found
in paragraph 525.1, DOL Regulations on Employment of Handicapped
Clients in Sheltered Workshops.

Again, we appreciated the opportunity to review the draft
GO report and we hope our comments will be helpful.

Sincerely,

L Johansen
e Vice President

Enclosure: Typical Comment From
Workshop Executive
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TYPCAL GOMMENT AROM WORKSHCP EXECUTIVE

"Let me begin by saying that | most heartily agree with
the general conclusion reached by the GAO that methods for _
implementing the law be simplified. It has always been our intention
and the intentions of other workshops with which 'we are familiar, to
make every conceivable attempt to comply with the law and the ap#oll—
cable standards. As a matter of fact, several members of our staff
have been instrumental in orﬂamzmgf various production and procure-
ment personnel from area workshops tor the purpose of better under-
standing and instituting current wage and rate-setting requirements.

~ _"Even with these efforts, however, it is often impossible
to maintain 100% compliance in all areas at all times. It is also
unfortunate that the recommendation to address this issue by
advising the Secretary of Labor to require an individualized
guaranteed minimum for each person fails to accomplish this goal
of simplification.

. "Under existing regulations, workshops are required to
fill out an "Application for an Individual Rate' (IR); form WH-249
on each worker who enters our regular work program but who cannot
maintain a rate of 8% of the statutori minimum wage. Currently
we have 64 of our 95 total regular work clients on the "IR" status.
This certificate gives usthe greatest amount of difficulty in main-
taining compliance with these standards. The methods currently
used by the Department of Labor to verify productivity are vague,
time consuming and often produce inaccurate or misleading information.
My recommendation would not be to further complicate this situation
by requiring more IR's, but rather to put the time and effort into
improving the methods for calculating and verifying commensurate
wages. y reasons for saying this are two-fold:

"1. It has been my experience that the average hourly
wage (and productivity) of disabled workers does not stabilize
over time. The reasons for this are unclear; it may be due to
the nature and type of work done in workshops. This is especially
true in workshops where piece-rated subcontract work varies greatly
from time to time in degree of difficulty. It may also be due to
the fact that the nature of certain disabilities creates great
uneveness in their productivity and;

"2. The need for wage guarantees is nullified if work-
shops are indeed paying a true commensurate wage.

"To accomplish m){1 recommendation | see a need for the Department of
Labor to establish definitive standards in the following areas:

1) time-study methods; 2) determination and documentation of
prevailing wage; and 3?1 an improved method for establishin
commensurate wages on hourly paid work (the current '90%/10%

Enclosure 1
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Production Report Form' is vague and far too subjective). Currently,
the Department of Labor has no clear answers to these problems.
They can tell you what it is not - not what it is!

"Once these issues have been resolved, stricter enforce-
ment by knowledgeable officials is not onéy necessary but sorely
needed, Handicapped person should be pai falrI%/_; pro erlﬁ/
determined commensurate wages will help assure this. t the same
time, eliminating the confusion workshops experience at present will
assist them in meeting the standards more effectively."

161



APPENDI X

\

GAQ note:

I X APPENDIX IX

Nati onal | ndustriesfor the Blind

1455 Broad Street, Bloomfield, New Jersey 07003. 201-338-3804 Z:g;:‘:v&KOLLE' JR.

‘ ABRAM CLAUDE, JA.
Prasiwdant

June 11, 1981 PETER K. DEEKS

Secrotary- Treasurer

GEORGE J. MERTZ
Executive Vice President

Mr. Gregory J. Ahart
Director

United StatesGener al Accounting Office
Washington, DC 20548

Dear Mr. Ahart:

Enclosed are two copies of NIB's comments relating to the GAO draft
report covering the role of sheltered workshops in employing the
handicapped and operating in the competitive business community. Our
comments, along with additional recommendations relating to the Fair
Labor Standards Act, are specifically addressed to the GAO recom-
mendations found at the end of Chapters 2 through 5.

National Industries for the Blind is pleased to note the theme of the
report entitled "Federal Efforts for Providing Employment Opportuni-
ties and Labor Standards for Handicapped Workers in Sheltered Work-
shops Should be Improved." We also appreciate that GAO has
correctly assessed the success of the Javits-Wagner-O'Day Program
by stating: "The Program has increased employment opportunities for
the blind and other severely handicapped in sheltered workshops."

Although we concur with several of the recommendations, it is felt
that some recommendations may not be consistent with the above
statements, and if implemented, could result in the curtailment of
present and future employment opportunities for blind and other
severely handicapped individuals. Our comments address these con-
cerns.

We trust the General Accounting Office will give serious consideration
to our comments and will incorporate them in the final report. If
you wish to discuss any of the points made in our enclosed paper, or
if more clarification is needed covering our comments, we would be
pleased, to come to your office and discuss this matter with you.

to the page numbers in the final report.
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Thank you for your consideration and for allowing us to have input
in this very important matter.

Sincerely,
George J. Mertz
Executive Vice President

GIM:mjs

Enclosures 2
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COMMENTS BY
NATI ONAL | NDUSTRI ES FOR THE BLI ND
ON THE DRAFT OF A PROPOSED REPORT BY THE
GENERAL ACCOUNTI NG OFFI CE

ENTI TLED

FEDERAL EFFORTS FOR PROVI DI NG EMPLOYMENT OPPORTUNI TI ES
AND LABOR STANDARDS FOR HANDI CAPPED WORKERS

I N SHELTERED WORKSHOPS SHOULD BE | MPROVED
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FEDERAL LABOR STANDARDS FOR HANDI CAPPED WORKERS
IN SHELTERED WORKSHOPS SHOULD BE SI MPLI FI ED

CHAPTER 2

SUBJECT: ELIMINATION OF SUBMINIMUM WAGE GUARANTEE AND
ESTABLISH WAGE GUARANTEE BASED ON INDIVIDUAL'S
PRODUCTIVITY

GAO Recommendation to the Congress

"We recommend that the Congress amend the Fair Labor Stan-
dards Act to eliminate the provision that handicapped individuals
who are employed under special labor certificates in sheltered
workshops must be paid not less than 50 percent of the statutory
minimum wage."

GAP Recommendation to the Secretary of Labor

"We recommend that the Secretary of Labor revise the Federal
regulations to require that each sheltered workshop must estab-
lish and document a guaranteed wage minimum for each handi-
capped worker based, as a minimum, on the worker's average
productivity for a specified period of time."

NIB Comment

NIB endorses this recommendation to Congress and the Depart-
ment of Labor. It is obvious that under the present special certification
process that handicapped individuals can sometimes be "grouped" by a cer-
tificated program rather than evaluated individually. The proposal would
tend to make workshops focus on individual productivity, as it should be,
rather than on the complexities of the present certification process.
Although the majority of workers under the certification program have wage
rates in excess of the 50 percent minimum, NIB wishes to encourage the

continued maintenance of a minimum standard for protection of those
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workers whose productivity is below the present guaranteed minimum.

NIB Recommendation

The Department of Labor regulations include protective steps
for the employed client so that:

1. The individual's average guaranteed rate after the initial
specified periodic evaluation shall not be less than the established floor
rate for the client at the time or prior to the initial evaluation. This
guarantees that present individuals' earnings will not be decreased.

2. After each periodic evaluation, the client's new guaran-
teed average shall not be allowed to fall (if indicated) beyond a certain
percentage of the guaranteed rate in effect at the time of the periodic
evaluation.

3. The application for certification should require the name
of each individual employed client, his present guaranteed minimum wage,
and his average earnings for the previous year.

4. Agency records should clearly show how the periodic

average earnings for each individual is determined.
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ENFORCEMENT OF FEDERAL, LABOR STANDARDS

CHAPTER 3

SUBJECT: STRENGTHEN ENFORCEMENT OF THE FAIR LABOR STAN-
DARDS ACT

GAO Recommendation to the Secretary of Labor

Reference -- Chapter 3 -- Pages 32 and 33

NIB Comment

NIB endorses this entire recommendation to the Department
of Labor and urges that it will rule favorably that the Fair Labor Standards
Act should be applied to publicly-operated sheltered workshops. The pre-
sent interpretation, under which the Fair Labor Standards Act does not
apply to publicly-operated workshops, has led to a double set of standards
and continuous confusion in a program that has one objective of providing
employment to handicapped persons. In view of this one major objective
of both the public and private-operated workshops, we urge the establish-
ment of one set of employment standards for measurement by the Depart-

ment of Labor as recommended in the GAO report.

SUBJECT: ENFORCEMENT OF THE COMMENSURATE WAGE PRI NCI PLE
OVER THE M NI MUM WAGE BASE

GAO Recommendation to the Congress

""Because handicapped workers who are receiving the minimum wage
or higher may not be paid in accordance with the Act's commen-
surate wage requirements, we recornmend that the Congress consider
amending the Act to extend Labor's authority for enforcing the pro-
vision that a handicapped worker's wages must be commensurate with
those paid nonhandicapped workers,
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NIB Comment

NIB supports GAO's recommendation in concept, but feels the
recommendation does not extend far enough. NIB is aware that agencies
sometime pay minimum wage in order to avoid the administrative prob-
lems of certification and the paperwork it entails. This practice could
result in underpayment if the individual's productivity and the prevailing
wage result in actual earnings over the minimum wage. We realize the
Department of Labor cannot monitor such a program under the present
law. Many agencies associated with NIB are now paying prevailing wages
that are higher than the minimum wage and NIB encourages this practice.

In addition to GAO's recommendations to Congress, it is felt
appropriate recommendations should be made extending Labor's authority
with provisions addressing measurement, prevailing wage rates, and the
elimination of earnings limitations.

Measurement -- Under present regulations, the practice of

evaluating hourly paid individuals' productivity is too subjective. It is
impossible for Labor to confirm such evaluations and could lead to unin-
tentional underpayments. This problem is reflected throughout Chapter
3 of the GAO report, and, therefore, stricter measurement techniques
are required.

Prevailing Wage, Rates -- The report addresses the workshops

problems in determining prevailing area wage rates. U. S. Employment
Services (Job Bank) has much of this information and the facilities to

make accurate determinations.
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Earnings Limitations -- There are several inferences in the

GAO report that some handicapped workers deliberately limit their hours
of work due to Government-imposed earnings limitations. NIB is aware
of this problem and believes it may be more predominant in workshops

for the blind. The disincentive created by the earnings limitations of Sup-
plemental Security Income (SSI) and Social Security Disability Insurance
(SSDI) forces employed workers to work only part time or risk losing their
SSI income and/or SSDI benefits. This condition seriously undermines the
work ethic of the sheltered workshop program, limits income of handicap-
ped workers, and allows plant and equipment to be underutilized. Although
this is a complex problem, NIB believes that GAO should include a strong
recommendation that Congress remove the work disincentives created by
the SSI and SSDI programs. Blind workers would rather not be idle and
those who are willing and able to work should be encouraged to do so
rather than being penalized for their productive efforts by the loss of
income and Medicare and Medicaid insurance coverage provided through
this program.

NIB Recommendations

1. The Department of Labor should require that all direct
labor performed by blind and other severely handicapped must be measured
against a standard production rate established for the operation. Indirect
labor, where a standard production rate is impractical, could be based on
a documented periodic requirement expected of a nonhandicapped worker.

2. The Department of Labor should encourage the U. S.
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Employment Service to provide workshops with more detailed information
supporting prevailing industry wage rates, as required.

3. In order to encourage the work ethic in the handicapped
community, GAQO's recommendation to Congress should include, as a mini-
mum, that all handicapped individuals (by legal definition) should qualify
for Supplemental Security Income as well as Medicare and Medicaid,

regardless of earnings.

NIB strongly endorses these recommendations be made by GAO.
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ADM NI STRATI ON OF THE JAVI TS- WAGNER- O DAY PROGRAM
SHOULD BE STRENGTHENED

CHAPTER 4

SUBJECT: CONGRESS REQUEST COMMITTEE TO PREPARE STUDY OF
COSTS AND OVERSIGHT FUNCTIONS

GAO Recommendation for the Congress

"Because the ability of the Committee for Purchase from the Blind
and Other Severely Handicapped to effectively monitor and control
the provisions of the Act is limited by the level of annual appro-
priations received, we recommend that the Congress consider
requesting the Committee to provide a study which assesses Com-
mittee oversight functions. Such an analysis by the Committee
should provide the Congress with a basis for deciding the resources
needed to assure an adequate level of Federal oversight.”

NIB Comment

NIB concurs in the recommendation that procedures should be
established by the Committee to assure compliance with the Act's require-
ments and that the program's goals and objectives are achieved in an
efficient and effective manner. However, for the reasons stated in NIB's
comments regarding GAO's recommendation that the Committee establish
procedures covering the adequacy of the commission rate (see NIB Comment
pages 9 through 15), it is felt that various levels of Committee oversight

should not include budget review and financial analysis.

SUBJECT: DI RECT NOTI FI CATI ON BY COMMI TTEE TO CURRENT AND
PAST SUPPLI ER ON | TEMS BEI NG CONSI DERED

GAO Recommendation to the Chai rman of the Commttee for Purchase from
the Bind and Gther Severely Handi capped

"We recommend that the Chairman of the Commttee for Purchase
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from the Blind and Other Severely Handicapped revise the Federal
Regulations and Committee procedures to require that the current
and most recent supplier be directly notified of the Committee's

intent to consider the suitability of a product or service for pro-
curement from a sheltered workshop.”

NIB Comment

NIB cannot support this GAO recommendation primarily because
it singles out one particular socio-economic program (Public Law 92-28
participants) for a limitation that is not required of other Federal socio-
economic programs such as Federal Prison Industries, SBA Section 8a Pro-
grams, and others. Each of these programs has a direct impact on small
business firms to one degree or another. However, they are not required
to advise current and recent suppliers directly of their intent to remove
Government-procured items from the commercial marketplace. Such a man-
date would also make these programs more burdensome, time consuming,
and costly.

In addition, NIB questions the basis and need for current noti-
fication of the "most recent past supplier,” who for one reason or another,
did not bid on the subject item, or was not successful in gaining an award.
NIB feels that it would be good common business practice for former sup-
pliers to monitor the marketplace thoroughly if they intended to continue
or resume bidding on commodities and/or services in which they desired
to furnish the Federal Government. The purpose of such "monitoring" of
procurement would provide most recent suppliers with information which
could assist them in avoiding expenditures made in anticipation of the next
procurement. This information would normally be obtained from the

Government procuring activity.
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It is also NIB's position that the Committee has already estab-
lished reasonable and appropriate procedures to minimize the program's
impact on the business community. Increasing the Committee's admini-
strative burden, which is contrary to regulatory reform, through the pro-
posed notification process would cause subsequent delays in the addition
procedures.

The existing procedure of formal publication in the Federal
Register, the Government's public notification arm, is essentially fair to

all segments of both industry and the Government.

SUBJECT: EVALUATING ADEQUACY OF CENTRAL NONPROFIT AGENCY
COMMISSION RATE

GAO Recommendation to the Chairman of the Committee for Purchase from
the Blind and Other Severely Handicapped

"We recommend that the Chairman of the Committee for Purchase
from the Blind and Other Severely Handicapped establish procedures
for evaluating the adequacy of the commission rate and the commis-
sions received by the Central Nonprofit Agencies."”

NIB Comment

As the Central Nonprofit Agency representing workshops for
the blind, NIB does not concur with the GAO recommendation that the Cen-
tral Nonprofit Agencies should be subject to budget review or financial
analysis for purposes of evaluating the adequacy of the commission rate
and the commissions received. While the GAO report makes certain sug-
gestions and draws conclusions upon which it makes its recommendation,

NIB questions these conclusions for the following reasons:
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The workshops associated with NIB have always maintained that
the fees paid by the workshops to NIB are for services rendered and are
not an increment provided by the Federal Government in addition to the selling
price. This contention was confirmed in the past when the fee was increased
by the NIB Board of Directors first from 2 percent to 3 percent in 1965, and
subsequently from 3 percent to 4 percent in 1968, without any increase in
the fair market price paid by the Government. Therefore, the fair market
price of many items on the Procurement List does not include the commis-
sion as GAO indicates.

At that time, workshops essentially agreed with the decisions
made by the NIB Board of Directors and recognized that the increase in
fee paid to NIB will be paid through workshop funds without an increase in
the fair market price paid by the Government for products on the Procurement
List.

The original Wagner-O'Day Act did not address the issue of
Central Nonprofit Agency fees.

The discussion supporting this GAO recommendation appears to
conclude that it is essential that the Committee has the means to assure
that Central Nonprofit Agencies have sufficient funds for carrying out
their duties and responsibilities under the Act, and the prices paid by the
Federal Government and the commission paid by the workshops are not
excessive (page 4 - 13). However, on page 4 - 11, it is stated that with-
out financial information, the Committee cannot assure that commissions
received by the Central Nonprofit Agencies are justified. This state-

ment, therefore, implies that Central Nonprofit Agencies may,
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voluntarily or involuntarily, expend commission fees in a manner that is
not directly or indirectly related to the welfare of its handicapped workers
in associated workshops. It is NIB's position that its commission fees
have been and are presently expended only in a manner designed to improve
the performance of its associated workshops, and to improve the lot of
their blind workers. It would appear that the GAO draft report in general
supports this statement; however, the report refers to NIB's providing a
wide range of services not directly related to workshop participation in the
program. Examples of the latter include NIB's subcontract and enclave
programs with industry, training courses (management - accounting - product
development - quality control - costing/pricing), vocational evaluation, work
adjustment, training and placement programs for blind persons, centralized
purchase of raw materials/components, loan of funds to workshops for the
purpose of purchasing raw materials and equipment necessary to initiate
manufacture of items under the Javits-Wagner-O'Day Program. All these
support functions are necessary in order to improve efforts to provide
employment for blind persons, and therefore, should not be regarded as
services not directly related to workshop participation in the program.
Contrary to GAQO's statement that these services are not directly related to
the program, it is NIB's position that they are directly related, and are

an integral part of the total employment process.

It is NIB's opinion that the recommended budget review and
financial analysis performed by the Committee would not appear to be a use-

ful or cost effective tool. This statement is predicated on the vagaries,
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the ups and downs of Federal Government procurement in any given fiscal
year. For example, NIB constructs its annual budget primarily on what
it expects the Federal Government to buy from associated workshops. It
has been a rare year when actual sales and resultant commissions match
closely the sales forecasted. This fact, in time, requires constant repro-
gramming throughout the year. In the past, if actual sales did not meet
forecasted sales, programs were eliminated or cut back. If actual sales
exceeded forecasted sales, new programs were initiated which directly
related to the welfare of the blind community, or existing programs were
expanded. Examples include: subcontract program, additional product
development engineers, increased level of quality control and laboratory
testing services to workshops, and many others. In other words, the
amount of commission received is first dependent upon what the Govern-
ment buys from workshops, that programs be adjusted as required, that
all monies budgeted and spent are program related. No amount of budget
review and financial analysis by the Committee is going to result to any
significant degree in program changes different from those changes which

already are brought about by NIB management and its Board of Directors.

The NIB Board of Directors decides on the adequacy of the
fee structure and can increase or decrease the level of services provided
to the workshops based on budgetary constraints. As an example of the
Board's authority in adjusting fees, at the NIB Board meeting held on
June 22, 1975, the Board approved an incentive program to encourage work-

shops to participate in the Javits-Wagner-O'Day Program. The incentive
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program eliminated the fee for a specified period of time paid by work-
shops to NIB and was implemented in order to assist the workshops with
their research and development costs.

One of the Committee responsibilities under the Act is to
establish the fair market price. The criteria for determining the fair mar-
ket price have been reviewed many times in the past. According to the
GAO report: "...Under the Committee procedures, the price should be at
least 5 percent above the lowest market price because the Committee pro-
cedures includes the 4 percent commission which the Central Nonprofit
Agencies charge the workshops to be included in the fair market price.”
NIB's records indicate that many products currently on the Procurement
List do not meet this revised Committee criteria. As an example, the
fair market price for approximately 95 percent of the products added to the
Procurement List for NIB is based on the median of bids concept which
simply establishes the consenses of the marketplace. In these instances,
the approved pricing criteria have never included an additional amount or
fee to be paid to the Central Nonprofit Agencies over and above the fair
market price.

In conclusion, NIB feels there is no basis or need for the Com-
mittee to exercise budget review and financial analysis over NIB in order to
determine if commission rates and commissions are proper. GAOQ's state-
ment that the burden of financing the Central Nonprofit Agencies has been
essentially placed on the Federal Government because of the commission

included in the fair market price is not correct. For example, in fiscal
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year 1979, 24 percent of NIB's gross operating income was derived
through the Military Resale Program. Although this program comes under
the Act, the fees included in Military Resale items, (which are also
established by the NIB Board), are passed on directly to the consumer in
the retail price. Therefore, the basic premise that the Government is
financing Central Nonprofit Agencies is incorrect. Also, to consider bud-
get review for determination of adequacy of commission rates would be
impractical due to the difficulties that would arise in attempting to segre-
gate Javits-Wagner-O'Day program costs from other non Javits-Wagner -
O'Day income sources.

It is NIB's position that its fees have been and are presently
expended in a manner designed to improve the performance of its associ-
ated workshops, and to improve the well being of their blind workers.

NIB does not feel that the present commission fee places an undue burden
on the Federal Government taken in the context of other subsidies provided
in the broad arena of socio-economic support. In addition, Federal
Government subsidy expenditures would increase significantly if severely
handicapped persons were not employed in sheltered workshops. There is
no need for Committee budget review or financial oversight as past opera-
tions of NIB have proven that the goals and objectives of the Javits-Wagner-
O'Day Program have been properly addressed by mature, responsible
individuals at the Central Nonprofit Agency level. The successful history
of NIB's performance cannot be questioned. Its strength has been and

continues to be based on the participation and valuable contributions of
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both experienced workshop directors and dedicated individuals from the
private sector. Oversight of this strongly independent group, which has
successfully provided employment opportunities for the blind for 43

years, would inevitably lead to domination of the NIB function by the
Federal Government. This in turn would undercut the strength the program
has derived from its many non-Government sources and would ultimately

move the Central Nonprofit Agency function to Government agency status.
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EMPLOYMENT OPPORTUNI TI ES FOR THE HANDI CAPPED
UNDER THE JAVI TS- WAGNER- O DAY PROGRAM
ARE NOT ADEQUATELY EVALUATED

CHAPTER 5

SUBJECT: 1. REQUIRING 75 PERCENT DIRECT LABOR HOURS ON
EACH JAVITS-WAGNER-O'DAY ITEM

2. REQUIRING EACH WORKSHOP TO PROVIDE INFORMA-
TION ON DIRECT LABOR HOURS FOR EACH JAVITS-
WAGNER-O'DAY ITEM

GAO Recommendation to the Chairman of the Committee for Purchase from
the Blind and Other Severely Handicapped

"We recommend that the Chairman of the Committee for Purchase
from the Blind and Other Severely Handicapped revise the Federal
regulations and Committee procedures to require that:

-- Handicapped workers provide at least 75 percent of the
direct labor hours on all commodities produced and/or
services provided by participating sheltered workshops
under the Javits-Wagner-O'Day Program.

-- Each participating sheltered workshop submit informa-
tion on the direct labor hours for handicapped and non-
handicapped workers for each product and service pro-
posed for addition to or included on the list of goods
and services required to be procured from sheltered
workshops."

NIB Comment

NIB believes that the above recommendations, if implemented,
would have the undesirable effect of greatly increasing the regulatory and
administrative burdens on sheltered workshops while at the same time
being counter-productive to the basic objective of the Javits-Wagner-O'Day
Program of improving employment opportunities for the blind and parti-

cularly the multihandicapped blind.
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NIB is sympathetic to the thrust and purpose of the GAO
recommendation. However, we feel that the recommendation ought to be
considered on a broader context of the part played by Javits-Wagner-
O'Day in the total program of an agency for the blind. The GAO report
comments on the benefits accruing to handicapped persons because of the
Javits-Wagner-O'Day. However, in this particular recommendation, the
report appears to disregard all the other "positives" and emphasizes only
the employment aspects. The report mentions rehabilitation services,
evaluation and training services, short-term and extended employment. |In
addition to these, workshops perform case finding, provide support ser-
vices, including social services and vocational counseling, and a myriad
of other services depending on the nature of the problems presented by
each individual blind client. This may also include low vision services,
medical services, homebound services, and others. The GAO report,
while reflecting an understanding of the positive impact of many of these
services on the eventual employability of the blind person, nevertheless
reflects less appreciation for the basic fact that all of these ancillary ser-
vices were developed because of the opportunities inherent in the original
Wagner-O'Day Act and in the present amended Act. It was because of
the Javits-Wagner-O'Day Act that the special workshops for the blind and
NIB put such a large portion of their efforts into developing interlocking
programs of service. Without such vocational rehabilitation services pro-
grams, it is a fact that substantial less employment benefits would have

accrued to blind persons.
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As greater and greater numbers of severely handicapped blind
persons enter the work force, more and greater employment services are
necessary. All of this places greater responsibilities on NIB and the work-
shops which we are accepting. To ignore this while focusing on whether
an individual product being produced for the Federal Government is being
produced using 75 percent direct blind labor is short-sighted. Allowing the
entire workshop to maintain at least a 75/25 ratio allows for movement of
blind workers, experimenting with such workers, and allowing the degree of
flexibility needed when working with persons of limited employability.

The Javits-Wagner-O'Day Act was intended to create employ-
ment opportunities. Since 1938, and even since the amendments in 1971,
there has been a good deal of progress in understanding more of how to
achieve employment success with very severely limited blind persons. The
GAO recommendation of 75/25 on each item supplied to the Federal Govern-
ment would take us back to an exceedingly narrow interpretation of how the
Congress intended for us to achieve employment goals for blind persons and
would nullify the effort, time, and money now being expended on the wide
programs of preparation for employment. We would have to ignore the
seriously limited blind person in order to concentrate on the Government
item, and therefore do not believe that this "each item" recommendation
will aid in bolstering the intent of the Congress. Rather, it would destroy
work opportunities through curtailed service programs, through less oppor-
tunities for seriously limited blind individuals, and through a serious

"skrinking" of opportunities to manufacture certain items under the Act.
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The following additional comments are pertinent to NIB's
disagreement to the GAO recommendation:

1. The GAO recommendations will limit the selection of new
items available to the sheltered workshops for the blind for development
and eventual production thus reducing the employment opportunities avail-
able in the future. NIB believes that the GAO recommendation would
result in the elimination of many comparatively "complex" items which can
no longer be engineered and adopted for production by the blind or handi-
capped within the constraints of the proposed criteria and the available fair
market price. As a result, many opportunities for training the blind and
the handicapped individuals on comparatively "complex" operations will also
be lost, further reducing their potential for placement in outside industry.
The idea of the Act is to provide employment for the blind, not simply to

provide the Government with products that are 75 percent blind-made.

Unless modified, the recommendation will further limit the
addition of new items to the Procurement List since it is virtually impos-
sible to achieve a 75 percent ratio on a brand new item during initial pro-
duction while simultaneously training the blind or handicapped workers, and
meeting Government requirements for quality and on-time deliveries.

2. NIB believes that achieving a 75 percent ratio for each
Javits-Wagner-O'Day item will be extremely difficult for the workshops
for the blind in view of the tremendous increase in the number of multi-
handicapped blind served by such workshops. Currently, over 55 percent

of all blind direct labor workers in NIB-associated workshops are
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multihandicapped, as more productive, singular blind individuals are placed
in outside industry, retire from work, or are otherwise lost to the pro-
gram. This change means that the workshops must constantly re-engineer
and adapt existing Javits-Wagner-O'Day products to meet the capabilities
of such individuals. As a result, some workshops are finding it increas-
ingly difficult to maintain the 75 percent ratio for the workshop as a whole.
The GAO recommendation will add to the problem.

3. It should be noted that all items currently on the Procure-
ment List were approved for production by the Committee during the last
43 years on the basis of then-accepted criteria for determining workshop
eligibility; namely, 75 percent ratio for the entire workshop. NIB believes
that these criteria have served the blind and the handicapped individuals
rather well, as indicated by the tremendous increase in the blind and the
handicapped individuals employed by the sheltered workshops during the last
43 years. Although, during this period of time, the Act has been reviewed
many times, to the best of our knowledge none of the previous studies
(some of which are cited by GAO), nor the three previous studies of
Javits-Wagner-O'Day by GAO, nor the Congressional deliberations of 1971
leading up to the amended Wagner-O'Day Act, ever suggested a change in
this fundamental criteria used to establish workshop eligibility.

4. NIB believes that achieving a 75 percent ratio for each
Javits-Wagner-O'Day item will be more difficult for the workshops for the
blind as compared to the workshops for the other severely handicapped.

This is due to the fact that the workshops for the blind are not permitted

184



APPENDIX IX APPENDIX IX

to include non-blind handicapped individuals in their ratio computations,
but the other severely handicapped workshops are allowed to include blind
direct labor operators in their ratio calculations.

5. Many items produced for the Federal Government under
the Act are also sold by workshops in the commercial marketplace. It
would be impossible to separate hours for Javits-Wagner-O'Day purposes
at time of manufacturing and report accurately the ratio requirements as
recommended by GAO. It should be noted that of the $141 million of
blind-made products produced and sold by the 104 NIB-associated work-
shops in 1980, approximately $60 million were sold in the commercial mar-
ket. The consequences of superimposing an unworkable Javits-Wagner -
O'Day requirement on the shops, would not only risk destruction of a 43
year old program that has provided blind employment through the Govern-
ment purchase system, but would inflict such damage to the workshops
generally that they could not remain healthy enough to serve their existing
commercial markets. In effect, by creating a Government burden on the
shops that they cannot sustain, would run the risk of dissolving both
Government and commercial business which in 1980 generated $20 million

of wages for blind workers in NIB-associated workshops.

6. GAO's recommendation for submitting information on direct
labor hours for handicapped and nonhandicapped workers for each proposed
addition is impractical and cannot be implemented. This recommendation
will, in effect, require the sheltered workshops to establish standard pro-

duction rates for each proposed operation and to establish the productivity
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of each blind operator as well as each nonhandicapped operator for a
specific operation, prior to the addition of the item to the Procurement
List, before the operators are trained, and before the job is ever set up
in the workshop. It is obvious that any information submitted by the work-
shop pertaining to the direct labor hours performed by handicapped indivi-
duals could only be a very rough projection.

7. GAO's rationale covering additional reporting requirements
is (see page 5-1): "...The information that the Committee requires the
sheltered workshops to report does not provide an adequate basis for mea-
suring the program's success in providing employment opportunities in the
workshops..." NIB disagrees with this rationale. NIB believes that the
program's success in providing employment opportunities in the workshops
can be adequately judged on the basis of:

a. The recognition and acceptance by all of the part played
by Javits-Wagner-O'Day in the total program in an
agency for the blind in preparing blind persons for
employment in the sheltered workshop and/or in indus-
try.

b. New jobs created during a year for the blind and other
handicapped individuals as a result of additions to the
Procurement List.

c. Growth in the amount of wages and fringe benefits accru-

ing to the blind and other severely handicapped.
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Conclusion

GAO has correctly pointed out in the report that one of the
primary objectives of the Committee is "increasing employment opportuni-
ties for the blind and other severely handicapped individuals." GAO has
also correctly assessed the success of the program by stating: "The pro-
gram has increased the employment opportunities...” These statements
are made on page 5-1.

In view of the success of the Javits-Wagner-O'Day Program,
it is difficult to understand the necessity of making the drastic changes
recommended by GAO which can only reduce the future success of the pro-
gram.

The GAO recommendation of 75/25 on each item would result
in a narrow interpretation of Congress' intent. The "each item" recom-
mendation will not bolster this intent, but rather would limit work oppor-
tunities through curtailed service programs, through fewer opportunities for
seriously limited blind people, and through a serious shrinking of oppor-
tunities to manufacture certain Javits-Wagner-O'Day items.

A great measure of the success in operating a sheltered work-
shop derives from the ability of a shop manager to have the flexibility to
shift blind and non-blind personnel from one job to another. The objective,
of course, is to maximize productivity and profits in order to provide job
opportunities for the blind employees. Any reduction of this flexibility

will have one effect -- the reduction of blind employment opportunities.

In addition, the key to a shop's viability is found in the shop
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manager's ability to balance profitable and nonprofitable products, whether
Government or commercial. To the extent that all Javits-Wagner-O'Day

products must have 75 percent direct blind labor, the manager would run
the risk that such products could be consistently unprofitable which would
leave him no alternative but to eliminate Government products in favor of

the commercial market.

SUBJECT: COMPETITIVE PLACEMENTS UNDER THE JAVITS-WAGNER-
O'DAY PROGRAM

GAO Recommendation to the Chairman of the Committee for Purchase from
the Blind and Other Severely Handicapped

"We recommend that the Chairman of the Committee for Purchase
from the Blind and Other Severely Handicapped revise the Federal
regulations and Committee procedures to require that:

-- Each participating sheltered workshop report the place-
ments into competitive employment attributable to the
employment opportunities created by the Javits-Wagner -
O'Day Program.

"We also recommend that the Chairman establish standards for
measuring the success of participating workshops in placing handi-
capped workers who had been trained or employed on direct labor
activities under the Javits-Wagner-O'Day Program into competitive
employment outside the sheltered workshop."

NIB Comment

NIB does not believe that placements into competitive industry
should be criteria for determining the success of the Javits-Wagner-O'Day
Program. Employment opportunities created by the Act are the primary
goals of the workshop program. As a matter of fact, GAO defines a
sheltered workshop to be (page 1-2): "...Any vocationally oriented rehabili-

tation facility which provides full-time employment for severely handicapped
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individuals who cannot move from sheltered into competitive employment."”

NIB's records indicate that more and more blind persons with
handicaps in addition to blindness are becoming part of the blind workshops'
direct labor force and it can be assumed that as such persons become a
larger percentage of the direct labor force in the workshops that competi-
tive placements will lessen. If this be the reason for diminishing compe-
titive placements, it means that the wor kshops are doing a better job than
heretofore in providing employment to handicapped individuals, and they are
receiving fewer and fewer capable people for service.

With the present 75/25 shop structure, the development of pro-
grams for more seriously limited persons is increasing (last fiscal year
56 percent of all direct labor blind in workshops for the blind had handi-
caps in addition to blindness), and as it increases, fewer placements will
take place for which a workshop should not be condemned.

The Committee might better measure the success of a blind
workshop by the number of blind persons with handicaps in addition to blind-
ness that are employed in order not to penalize such programs that make
the effort to employ such persons. Workshops for the blind are doing a
good job under the Act in providing employment to blind people that cannot

be placed.
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