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I. INTRODUCTION ~ a r: ~ 
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Nearly two years ago, the prosecutor in a Minnesota county possessed a stack of ~2..--? 
allegations against a nursing home assistant. 1 A separate state investigative body had found by Ji 
preponderance of the evidence that the assistant had physically, sexually, or emotionally abused 

six residents,2 and the aide had been fired.3 Yet the prosecutor initially did not believe he could 

prosecute. In a news story published after the investigatory report was made available to the 

public in November 2008, Chippewa County Attorney Dwayne Knutson said he would 

"probably not go forward" with criminal charges against the nursing assistant.4 The reason: all 

but one of the residents had dementia, and a man who could talk about the abuse was too 

embarrassed to talk to police. 5 The aide denied any abuse.6 [W]ithout something stronger, we 

probably will not proceed," Knutson said.7 

The case is illustrative of the problems that persons with certain kinds of disabilities face 

and crime than the general population. It will also demonstrate that their access to the legal 

system is limited, and it is limited from the time the crime is committed until they reach the 

courtroom as witnesses. 

Crime victims with developmental disabilities o ave historically 

received less attention than the rights of defendants with such disabilities. 8 In part, this focus 

may be due to stronger constitutional protections afforded to criminal defendants. 9 Interest, 

however, is growing in the issues faced by persons with cognitive or developmental disabilities 

as crime victims. 10 A new national consciousness that developed regarding the rights of crime 

victims from historically powerless groups, such as minorities or woman, likely helps spur this 

I 

( 



interest. 11 In 1998 Congress passed the Crime Victims with Disabilities Awareness Act, which I 
mandated the development of a research agenda on victims with developmental disabilities. 12 In 

2000, groups talked of bringing a class action lawsuit on behalf of crime victims with 

disabilities, claiming the Americans with Disabilities Act required police to involve an 
-'? 

"appropriate adult" when they question a victim or suspect with developmental disabilities. 13 

Advocates said an appropriate adult was analogous to an ADA requirement to have a sign 

language interpreter present during interviews with people who have hearing i~;:=~~ 14 

. . -------·--···-.. -· 

Despite this growing awareness, however, justice is too often out of reach for persons with 

This paperfirst shows that persons w~ognitive , r developmental disabilities are more 

likely to be victims of crime and discusses reasons for this vulnerability. Second, it examines 
.-----__ 

some common problems people with disabilities face in the initial stages of a case. Third, it 

discusses maior barriers, particularly issues related to credibility and competency, to testifying in 

court. Finally, it suggests solutions, including assigning trained advocates to guide victims 

through tge process and establishing a center for such support similar to that those available to 
-----------------------------------

children who are v,ictims of crimes. Throughout the paper, these crime victims are referred to -
interchangeably as people with ~mental or cognitive disabi ities because both groups of 

persons face the same issues. 

IL STATISTICS ABOUT CRIME VICTIMS WITH DEVELOPMENTAL DISABILITIES rtJl_ ( 

Persons with developmental disabilities are estimated to comprise three to five perc~ f:.} 
the population of the United States. 15 A person with developmental disabilities is generally -/j£ 
someone who has a mental impairment that 



• manifested itself before the p.;,son attained age ~d ,{i - , (}1 -?-
• is likely to continue indefinitely, and ---------~ ~ ,# 
• results in substantial functional limitations in t~~,:') ~ 

b ------I %le.-_ The major categories of developmental disa ilities are autism, cerebral palsy, epilepsy, and .,,{J/,'~ 

mental retardation. 17 A person with a cognitive im airment may have an IQ that is average or 

functioning limits their ability to live without assistance and to communicate. 19 

A. MORE LIKELY TO BE CRIME VICTIMS 

/( ~ - Studies from the United States and other countries confirm that children and adults with r disabilities xperience high rates ofvi?lence and abuse. In October 2009, the U.S. Department of 

· Justice released the first estimates of crimes against persons with disabilities measured by the 

National Crime Victim Survey. 20 Using Census Bureau questions to identify persons with 

disabilities, 21 the study found that in 2007, 

• Persons with disabilities had an age-adjudged rate of nonfatal violent crime rate of 1.5 

times greater than the rate foJ persons withQl.ILdisabilities. 

• Persons with a co~;;~Hity had a higher total violent crime rate than persons with 

other kinds of disabilities. The rates were higher for rape, sexual assault, robbery, and 

aggravated assault. 

• Nineteen percent of violent crime victims with a disability believed they were victimized 

becanse. __ Q_f_their _ disa~ility. 22 

Before the Bureau of Justice Statistics were released, persons with disabilities in general 

had already been identified as being particularly vulnerable for many kinds of crime. 23 They 

were identified as being particularly at risk for becoming victims of sexual abuse or assault. 24 A 



study of 87 girls and women wiO were referred for birth control found 

that 25 percent were known to have been sexually assaulted. 25 Other studies have shown the 

sexual abuse to be chronic. One study found that only 17.4% of sexually abused young persons 

with disabilities occurred on a single occasion. 26 Children with disabilities also experience higher 

rates of crime. One study found that children with disabilities were 2.1 times as likely to endure 

criminal physical abuse and 1.8 times more likely to experience sexual abuse than children 

without disabilities. 27 

Notably, the Bureau of Justice Statistics found that crime victims with disabilities said 

that police responded to crimes they reported less often than thQ~thout a disabil!!¥Y~9 that 

police resp~cltQJ~~ir_r¥Wr.t~ 8 :police did not respond to about 23 percent of reported violent --
crimes against persons with disabilities, while they did not respond to about 10 percent of 

reported violent crimes against victims without disabilities. 29 

of Statistics analyzed its Victims of Crime Survey and 

' 
ere more likely than the general population to be 

victims of crime.Jo They were 2.9 times more likely to be assaulted, 10.7 times more likely to be 

sexually assaulted, and 12.7 times more likely to be robbed.JI In fact, the only category in which 

persons wit intellectual disabilitie were less likely to be victimized was auto theft, which may 

be because they are less likely to own vehicles.J 2 Eighty-three percent of women in the 

Australian study had been ~peatedly sexually assaulted.JJ Nearly half had been sexually 

assaulted at least ten times.J4 The study also found low reporting rates: 70 percent of crimes 

Within institutions, rates of violence in institutions are often as high or higher than those 
---------·---·--····--· 

in the community. 36 Institutional abuse has a "long and controversial history."J 7 It is 



characterized by extreme power inequities between staff and residents, typically involves more 

than one offender and more than one victim, and is frequently covered up.38 In institutions and 
-~r-

out in the community, people witH cognitive or developmental disabiht1 s are more likely to be 

institutions. 39 When the service delivery system changed, persons with disabilities were often 

sent into poverty and dangerous environments. 40 They are also more likely to take public 

transportation. 41 Poverty, unsafe community settings and public transportation make persons 
~---·-----------------------···•-.. --------

wit 

Persons wi developmental or other cognitive disabilities so have characteristics that 

make them more vulnerable to crime and abuse. They are more likely to be "more retiring[,] 

easily confused[,] ~asily intimidated[,] easily manipulated[,] less_ likdy to report for fear_of 

..reprisal[,] have strong desire for acce_ptance[,] have difficulty making judgment calls." 42 Because 

of these characteristics, they may acq1:1iesce to behay!or that they neither understand nor desire. 43 

Additionally, some disabilities can prevent a victim from verbally reporting, running from, or 

fighting the attacker, 44 and a high percentage of perpetrators are care providers or family 

members. 45 Victims may be less likely to report abuse or theft by people they depend upon for ---· 
help.46 

Some of these factors can be found in the Chippewa County nursing home abuse case 

described in the introduction. The six victims had diagnoses that included dementia or 



/~~,~j 
Azheimers disease. 47 They continued to depend on th':;J"'~ssistant for help during and after~ 

the abuse occurred. 48 At least one, a patient who 1fu\ad vulvar cancer, suffered dementia or j\). rl · 
illness severe enough to prevent her from mmunicating her needs.49 One man, who was 

sexually abused, was especially wo ; ed, because he had heard that the abuser "liked girls," and 

that she would be inappropria with his girlfriend, who also lived in the facility. 50 He did not 

0~evelopmental disabilities md, e likely to be victims of crime may also hinder their access to the 
:/ 

criminal justice system . 

. BARRIERS TO ACCESS J 
they frequently hav~ less access to the criminal justice system. Perpetrators are often people the 

victims know well, and victims may be less inclined to report crimes by people they know and 

depend upon for help. 52 Further, victims may ha~s access to police, they may have to 

overcome agency protocols to reach authorities, and they may fear the loss of their independence 

if they report the crime. 53 

~ 

Even when victims report crimes, they face barriers. First, victims who live in institutions 

or state-licensed housing often must deal first or simultaneously with an investigation from one --
of II_!yriad state agencies in addition to, a local police investigation. Second, any crime victim may 

find police interaction daunting, but pe p e with c_ognitive or developmental dis~es face 

even greater burdens because they may have trouble dealing with police, and police may lack 

training or have misperceptions about the victim. 

A. INSTITUTIONAL QUAGMIRE 



Minnesota's Vulnerable Adults Act is clear in that certain professionals are mandated to 

report maltreatment of vulnerable adults, including those with d~~9..2_mental disabilities. 54 What 

is less clear is what agency investigates the al~iops, h9w the ag~nfy__invesligate..s.._whether 
,,___=-- --- ----. ---

police are referre_g_for further criminal_ investigation, and whether police actually do so. ----. 

Vulnerable adults are classified as people who are older than 18, are residents of a facility 

or receiving services from an adult service f~~ili!Y, or receivin~~i:yices from a home care 

provider, or have a physical, mental, or emotional dysfunction that impairs their ability_to 

provide for their own care without assistance. 55 
· any people with developmental disabilities or 

~ies would be considered :ulnerable adults. The state monitors and licenses 

more than 30 types of facilities, providers or services provided to vulnerable adults, as varied as 
~ 

centers. 56 Depending on the type of facility, investigations maybe conducted by the Minnesota 

Department of Health's Office of Health Facility Complaints, to the Department of Human 
~------

•-+-•. -----

Services's Licensing Division, or the adult protection service in the county in which the facility 
....,.,,, . .--~' 

or service is located. 
57 

The investigations ~6]2:re:::-_..::.._c=---1_· v~i=--l __ ~i~n7 ==~====--=:=--:....=---:=::..-=.:~===--== 

law enforcement agencies will be called if appropriate. 58 

The Minnesota Department of Health Office of Facility Health Complaints investigates 

alleged violations of Minnesota Department of Health regulations, residents' rights or the 

Vulnerable Adults Protection Act. 59 Below are results of its investigations in 2009. 6° Complaints 

that were not substantiated were either unsubstantiated or unresolved. 

Type of facility Number of investigations Substantiated complaints 

Boarding care homes 5 3 substantiated complaints at 
1 facility 



Nursing homes 206 118 substantiated complaints 
at 84 facilities 

Supervised living facilities 53 21 substantiated complaints at 
20 facilities 

Home health care providers 193 80 substantiated complaints at 
64 facilities 

Hospices 4 2 substantiated complaints at 
2 facilities 

Hospitals 24 14 substantiated complaints at 
13 facilities 

? ~ffe/1:: ! r 
Some of the complaints involved allegatio likely noncriminal matters, such as ~~V'----' 

~ tl4LK, 
feeding food with chunks to a patient could eat only pureed food.61 Others, however, 

one case, an investigation at Mounds Park Facility, a boarding home in St. Paul, found that an ) 

employee took a vulnerable adult to her house, gave him alcohol, and had sexual intercourse 

with him.62 The vulnerable adult felt coerced. 63 The report fou_nd by a preponderance of the 

evidence that sexual abuse had occurred. 64 

A note referring the matter to police was listed on the investigation report. Whether an 
,,.-·-------·--·---·- ., ·-·-·-·------------··-·-·----·- -

criminal investigation and a referral for possible charges ensued is not known, for this or other 

investigations. It is unlikely that the state tracks whether criminal prosecutions result from these 
~-· . ··-----·-···----------------

civil investigatigns.~: With 87 counties, there are 87 ways of doing things, multiple law 
----- •- .,•--•-----••••••••-•--•-----•--• ~ --•-- W•-••-·-••••-

enforcement agencies that may be involved and no e~.esults, said Roberta 

Opheim, Ombudsman, State of Minnesota Office of the Ombudsman for Mental Health and 

Developmental Disabilities. 66 There is an expectation that law enforcement will be called in, 

though protocols may vary by jurisdiction, she said. 67 



Even when a potential crime is investigated by an agency, there is uncertainty about how 
~ 

the incident will be classified. "The culture of the service delivery system may characterize these .---
crimes as lower-level instances of abuse or neglect rather than as a criminal offense." 68 

Researcher Ruth Luckasson writes: 1v8(, 

Anecdotally, victimization of people with_d. isabilities is-frequ. ently classifi.~use df 
neglect. Specific acts that occur --::Jort.ud.ng_c!ll~ p_e!"hc1ps killing an_ irn:l~v_id_u_al, yi_e>lating an 

inilividual's body, hitting, yelling, vVit_hholding_f()()d,_S.l_l~j~cting someone to dangerously 
unsanitary/iiving 6011.aitfons, depriving an individual of necessary medical care - are 

similar, if not identical !o, the acts th~:toccur in more serious crimes such as rape. 69 

This downgrading of offenses may reflect society's attitude toward people with .,,_ 

j 

/ 

developmental disabilities. 70 Attacks on group homes for people with disabilities are frequently 

called "discrimination" rather than bias-related hate crimes. 71 Homicides are sometimes called 

mercy killings. 72 Persons with evelopmental or cognitive disabilities m · t thus overcome ,_______., 

institutional and other barriers before their case even reache~ the desk of a police officer. Once /J!l;4-

the case arrives, still more problems arise. ft~ 
B.POLICECONTACT -"::::e--____ ~~ .. 
A misperceptio~ exists that persons with evelopmental or cognitive disabilitie are ~ 

unable to accurately communicate. This misperception is central to the problems persons with 

developmental or cognitive disabilities face in police interviews. Studies show the main factor to 

solving a case is a complete statement from eyewitnesses, and police officers report that 
.--

eyewitness testimony provides the major evidence for investigations. 73 Even for someone of 

average mental capacity, dealing with police investigations and the criminal justice system is 

daunting at best. These systems are "likely to be completely impenetrable" for people with 

cognitive disabilities. 74 

ft> 
p~ 



People with evelopmental disabilities may have actual trouble communicating with 

police. There are, however, ways to interview people who ~ommunicate differently, Opheim 

said.75 Without training, however, an interviewer would not know how to facilitate 

communication, she said. 76 Police may lack training to interview people wit 

disabilities. 77 They may also have misperceptions about the credibility of a person with a 
~ ::z.... 

victims who can talk," Opheim said. 78 

In some countries, special accommodations are required for police contact with people 

with evefopmental or cognitive disabilities. England, for example, requires the presence of a 

legal advocate during police questioning of a person with an i tellectual impairment. 7 This 
~k V"r~ 

person is usually someone close to the victim who will help the victim understand what is being ~ 

asked during the investigation. 80 o state, however, mandates these accommodations. 81 (}A,f/' ~ 

Not only are people with cognitive or developmental disabilit1 s more likely to be victims 

of crime, but they face barriers to getting their case to the prosecutor's office. Crime victims 

living in institutions must deal with a state civil investigation that is simultaneous to or before a 

police investigation. During a police investigation, they must deal with real or perceived 

communication problems. Once a case lands on a prosecutor's desk, the problems don't end. 

IV. BARRIERS TO COURT TESTIMONY 

Prosecutors need to bring cases in which they can obtain convictions. Because witnesses 

are so important to evidence, a witness with suspect credibility including the misperceptions that 

-=---~ 
accompany people wit d~opment~l disabilities crease the chance of a conviction. 82 

---------·--· -

Furthermore, court witnesses with <;!_~face not only the prospect of 



d" inished credibilit , but difficulty testifying in court and sometimes questions about whether 

they may testify_ at ~11. 

ave long been presumed competent to 

testify in court. 83 As a matter of practice, however, this presumption does not hold true. 

Commentators have identified a generc!l perception that people wit cognitive disabi ties ~t 

competent eyewitnesses. 84 As a result, "~any cases that rely on witnesses wg__h~ 

disabilities are not prosecuted because it is believed that t9ey will not be able to withstand the 

rigors of giving evidence in court, particularly cross examination." 85 Opheim believes that most '-------=--=-------==~--~==::::::::------
cases in which people with aevelopmental disabil · · s are victims do not see a court room. 86 

Prosecutors have told her they would not prosecute because of concerns ahou.l§gcce§.§, given the 

victim disability. 7 

not necessarily reality, however. Some researchers assert that testimony from people with 

-----
@elopmental disa ilities is sometimes more reliable because they often have good memories 

and their testimony is "less subject to distortion." 88 Another study showed that after viewing 

tapes or staged events showing crimes, people with dey~ties were a --competent 

as people without disabilitie_§_,;· n remembering crime details. 89 

Even when prosecutors do file charges, victims wit~ve or mental disabilitie~ face 

challenges in the courtroom. First, the~ of victims to testify as witnesses may be 

challenged in court. Second, testifying in court presents real challenges for victims with 

cognitive or developmental disa "14,ties. Third, the U.S. Supreme Court decision in Crawford v. 
~...::_ ____ -~----- ' 

Was)zingJ_on, whicp. limits the kinds of out-of-court statements allowed into evidence, has 

hampered the ability of prosecutors to prove their cases. 



A. COMPETENCY CHALLENGES 

Although competency to testify is presumed, a witness's ability to testify in court may be 

challenged. Witness testimony is governed in Minnesota by rules of evidence, statutes and case 
.. -

law. In Minnesota, the Rules of Evidence state simply that competency of witnesses is governed 

in accordance with law. 90 Statutory law provides that people "of sufficient understanding" may 
-t_ 

testify in a criminal proceeding unless an exception applies.91 One exception is that "[p]ersons of 

unsound mind ... at the time of their production for examination are not competent witnesses if 

they lack capacity to remember or to relate truthfully facts respecting which they are 

e~d." 92 Further, statutory law provides that if a minor or a person '~apparently ~!< 

intellec~ produced as a witness, the court may examine the infant or witness to ascertain 

capacity, and whether the person understands the nature and obligations of an oath, and the court 

may inquire of any person what peculiar ceremonies the person deems most obligatory in taking 

an oath. "93 

Courts nationwide, including those in Minnesota, have developed a t',Z'.o-part test for 

witness competency. 94 Minnesota case law requires first that a witness understand the obligation 

o~ taking ~nd second, that the witness is capable of correctly providing facts about his 

or her testimony. 95 Understanding the oath is interpreted as primarily an understanding of the 

need to tell the truth.96 Because witness competency is a matter of trial court discretion, a trial 

judge's finding as to this issue will not be reversed absent a clear abuse of discretion. 97 State ex 

rel. Dugal v. Tahash98 allows a pre-trial hearing of the witness to determine competency if the 

court finds it necessary. "If it appears from the examination that the witness understands the 

obligation of an oath and is capable of correctly narrating the facts to which his testimony 

relates, the witness is competent in fact and should be permitted to testify."99 

J 



In a 2006 case in Goodhue County, Minnesota, a defendant was charged with six counts of 
,:;;-----

criminal sexual conduct against two persons with what the court termed "fuild ~;;;i--:) 
.....___- ·-----.----------

~lOO One victim, identified as S.S.R., was described as blind and m~~ 

retarded. 101 A second victim, identified as E.M.H., was considere~ mildly to moderat~~;~~!Y 

retarded with a diagnosis of Down Syndrome. 102 Defense counsel requested a competency 

hearing to determine whether the complainants were competent to testify. 103 In a brief following 

the hearing, defense counsel challenged the competency of E.M.H. and included in its brief 

excerpts from cross examination ofE.M.H. during the competency hearing: 

Q: Can you tell me what the truth is? 

A: I don't know. 

Q: What does it mean when you·say that somebody is telling the truth? 

A: Yes. 104 

ater in the cross examination came the following exchange: 

Q: What does it mean to you if I say somebody is telling a lie? 

A:Bad. 

Q: Why is that bad? 

A: Maybe yes or no. I don't know. 

Q: Did somebody tell you that's bad? 

A: Maybe. 105 

"From these exchanges, it is clear that EMH does not understand the need to tell the truth," 

counsel wrote. "It is questionable whether she understands the word truth means at all." 106 

J The court found S.S.R. competent to be a witness. 107 It found E.M.H. not competent. 108 In 

a memorandum attached to the order, the court noted that E.M.H. had "a very difficult time 



communicating" and that based on the evidence received from E.M.H. and other witnesses who 

testified at the hearings, E.M.H. does not understand the importance of telling the truth. 109 

"It is doubtful that E.M.H. can reliably discern the difference between T.V. and movie characters 

and real life facts and circumstances. She shows too much susceptibility to being led and 
' 

influenced by others as she is and has been asked to relate events surrounding this case." 110 As a 

result, the court dismissed charges of third-degree criminal sexual conduct, fourth-degree 

criminal sexual conduct, and fifth-degree non-consensual sexual contact in which E.M.H. was 

the alleged victim and allowed charges in which S.S.R. was the alleged victim to continue. 111 A 

jury on December 5, 2006, acquitted Paulson of charges of the remaining charges of 3rd degree 

criminal sexual conduct, 4th degree criminal sexual conduct and 5th degree criminal sexual --· 
conduct. 112 

Competency hearings are problematic for people with 

disabilities for two reasons. First, people 1th dis_~bilities ' ay communicate differently than the 

general population does, but competency· hearings such as the one referenced from Goodhue 

County use language and communication familiar to the rest of the population. A witness who 
"~--,,-..___,_.., ____ . --~--' -----

communicates differently, _!i~yer,_ma)'.._stillkno..w.Jhe_difference between a truth and a lie and 
,r--

be capable of providing facts of which he or she has personal knowledge. For children, another -· 
class of persons who are particularly vulnerable to competency hearings, researchers have 

~--------··-··-·· ···--·--··· 

developed materials to determine whether a child witness understands a truth and a lie and 

understands the importance of telling.the truth. 113 People with deve pmental disabilities or 
,---

~ are not afforded the same research or benefits. Second, competency in 

general may be confused with other doctrines_of evid~~e, 114 and competency is "steeped in 

political and social prejudice." 115 People wit developmental or cognitive disabilitie ace 



difficulties not only because of the historical background of competency and its overlap with 

other doctrines, but because sometimes they use different methods of communication than the 

population at large. 

B. TESTIFYING IN COURT 

Assuming a case reaches the courtroom, victims with 

disabilities face a host of other problems relating to credibility. The testimony of a witness 

usually involves evidence in chief, cross examination, and possibly re-examination. 116 When the 

prosecution presents its evidence in chief, it asks the witness questions to provide a "relatively 

open account" of what happened. 117 Leading questions, which suggest by their words the answer 

to the question, are not prohibited, but they are supposed to be rare. 118 The open nature of direct 

testimony means that people with cognitive disabili · es should be able to provide statements with 

accurate details relating to the crime. 119 

Cross examination, however, is troublesome. On cross examination, opposing counsel 

typically use leading questions, which suggest the answers. Studies show that questioning 

strategies on cross-examination may confuse witne~or without disab-ilitks), and that ·~ 
witnesses may not give relevant answers because they are unsure what the question means. 120 

Additionally, lawyers may ask questions using complex words and phrases or legal terminology. 

Children and adults from the general population were much less accurate when questions were 

asked using the kind of language that lawyers prefer than when they were asked questions using 

ordinary language. 121 People with d .tlopmental or cognitive dis@i.lit1es, however, are 

espec o be confused. Re eated questioning causes stress, and over time a person with 

c.~.fes may try to a ease the questioner and change his or her story, undermining 

credibility. 122 People with ~- es, for example, have well documented problems 



with remembering names, numbers and times and dates, which may be highlighted during cross 

. , 123 
exammat1on. 

Additionally, a high percentage of perpetrators are care providers or family members, 

meaning a victim who testifies in court must speak against someone who is familiar to him or 
.._,____ ____ ~"---------

her, which adds a layer of stress to any victim, whether ~tally disab~ The 

practical difficulties in testifying, coupled with the emotional difficulty of testifying against 

someone who is well known to the victim, make testifying particularly difficult for crime victims 

C. CRAWFORD 

Given these difficulties, Minne.sota statutes provide ways to allow out-of-court statements 

in certain kinds of cases. A recent line of United States Supreme Court cases, however, has 

reduced their usability. One statute provides a hearsay exception for some kinds of out-of-court 

statements in which a person who is~' describes acts of sexual contact or 

penetration or physical abuse. 124 This provision applies if ( a) the court finds that the evidence is 

reliable, (b) the court finds that the~ person either testifies at the proceedings or 

is unavailable and there is corroborative evidence of the act, and (c) counsel notifies the adverse 

party in advance of the proceeding. 125 Unfortunately for victims, parts of this provision are now 

constitutionally suspect after the United States Supreme Court in 2004 addressed witness 

confrontation in Crawford v. Washington. 126 Crawford held that testimonial statements by 
~------=----

witnesses who do not appear at trial may not -~e ad~itted unless the witness is unavailable and 
-~-

there has been a prior opportunity for cross examination. 127 

The issue turns on the interpretation of the Confrontation Clause, which provides that "in 

all criminal prosecutions, the accused shall enjoy the right...to be confronted with the witnesses 



against him." 128 In the 1980 Ohio v. Roberts case, the Court held that prior testimony given by an 

unavailable declarant is not a violation of the Confrontation Clause if a two-step test is met. 129 

First, the prosecution must show that a declarant is unavailable. 130 Second, if that declarant is 

unavailable to testify, the prosecution must show that the hearsay testimony sought to be 

admitted had sufficient "indicia ofreliability." 131 As a result, out-of-court statements by people 

with ~elopmenta) disabilitie~ :wh'o were unavailable, if shown to be reliable, could be admitted 

as a hearsay exception. Sufficient reliability could be inferred in a case if the evidence falls 

within a "firmly rooted" hearsay exception, or if the prosecution made a "showing of 

particularized guarantee of trustworthiness." 132 Over the years, courts found that most common 

hearsay exceptions were "firmly rooted," including prior testimony. 133 The statute incorporates 

Ohio v. Roberts test, which was in effect when the Minnesota Legislature passed the law in 

1987.134 

Crawford, according to Professor Eileen Scallen, has made the statute at least partly 

constitutionally suspect. 135 Crawford does not ailow testimonial statements for unavailable 
-,---. -------~- -------------

witnesses unless the defendant has had a chance to cross examine the witness. Statements about 

abuse made in response to "structured questioning by law enforcement officials is clearly 

testimonial under Crawford." 136 Uncertain is whether statements made to professionals such as 

doctors, teachers and social workers who are obligated to report abuse are testimonial 

statements. 137 The result is that if there is doubt about a witness's competency, it is to be 

resolved in favor of having the witness testify. 138 That may be an unpalatable result to victims 

already face credibility problems due to misperceptions and 

difficulty testifying in court. 



V. BREAKING THE BARRIERS 

From the initial reporting of a crime through trial, many problems that crime victims with 

cognitive disabi 'ties face come from perceptions that they unable to relate truthfully and 

~ccurately what happened, to speak convincingly on the witness stand, and to hold up under 

cross examination by defense attorneys. This problem is one of credibility and misperception 

? 7 
rather than clearly ;(defined issue_with a bright-line so1uti~!1::,As discussed supra, bringing in 

~ ... -----•· ·- . 

admissible hearsay evidence rather putting the witness on the stand is one way to overcome the 

issue, but it has been severely curtailed by Crawford. The result, then, is that victims with 

important that victims take the ~s_t~d,advocates and those involved in the criminal justice 

process need to collaborate on ways to boost the credibility of victims with developmenta 
~-

disabilities provide more support as they navigate a complex and confusing system. 

A. TAKING THE STAND 

Because of the emotional difficulty in testifying, and the misperceptions of about the i\1h~ 
credibility and competency of crime victims witl~Velo~testifying~urt i~ 

unpalatable for many people with evelopmental disabilit' . One obvious way to deal with this J)~(Jta,,.f~ 

is to bring in hearsay evidence, such as the kind of evidence allowed in the statutes discussed 

supra. As also discussed supra, Crawford prohibits the introduction of some hearsay evidence 

that would have been admissible under the court's previous interpretations of the Confrontation 

Clause. 

Scallen offers a step-by-step analysis to determine how to apply the Confrontation Clause 
------------

to hearsay evidence post-Crawford. Testimonial statements include affidavits, stationhouse 

police interrogations and nonemergency investigatory statements taken by law enforcement 



officials. 139 If statements are non-testimonial, they are not barred by the Confrontation Clause 

and may be admissible if a hearsay exception applies. 140 If the statement is testimonial, the 

declarant must testify for the evidence to be admitted in most cases. If the declarant is 

unavailable to testify, the evidence may not be admitted unless defense counsel had a prior 

opportunity to cross-examine the declarant, the statement was a dying declaration, or the accused 

. d h . .(."; .fy. 141 tne to prevent t e witness 1rom testi mg. 

Often, the testimony that will best prove a case comes from stationhouse police 

interrogations, and nonemergency investigatory statements. Thus, in many cases in which crime 

victim with cognitive or developmental disabi Ito/ can testify, the testimony that will best prove 

the case is not admissible - unless the victim testifies. Putting the witness on the stand allows the 

admissibility of a range of evidence that Crawford put out of reach. The result of Crawford, 

Scallen writes, is this: "Simply put, to avoid Confrontation Clause problems, prosecutors and 

judges must work to do everything possible to put the declarant ... on the witness stand 

whenever possible." 142 

The importance of testifying adds a layer of importance to challenges to competency 

hearings. Due to communication problems that people wi disabiliti may have, it is vital that a 

person asking questions to determine competency be competent themselves. In the transcript 

excerpts provided in the Qpodhue County case, the proposed witness was asked "Can you tell me 

what the truth is?" 143 Philosophers have wrestled with this question for thousands of years and 
:------------=-----------__:_ __ _ 

not comey112_~_ succinct answer, yet comis expect the victim of a traumatic crime who also ~------------
has a evelopmental dis- o do so. 

court. Scholars and others have recognized that traditional competency questioning may not 



~cil,vftK{/l~ 

work for all children and have developed competency assessments designed to take into account l 
that "even children who have not learned labels for true and false statements are rejecting false 

statements." 144 Under one such assessment, a competency examiner gives a child two tasks. 145 

One task is designed to determine whether the child "understands that the words "truth" means 

"statements that correspond to reality" 146 and "lie" refers to "statements that fail to correspond to 

reality." 147 Children are asked to determine truth vs. lies by looking at pictures of objects and 

being asked, "LISTEN to what these boys say about [the object]. One of them will tell a LIE and 

one will tell the TRUTH, and YOU'LL tell ME which boy tells the TRUTH." 148 The second task 

is a morality test that determines whether a child understands the consequences of telling a lie, 

such as whether the child will get in trouble for telling a lie.149 

The competency tests for children show that there are reliable alternative ways to 

determine competency than asking philosophical questions about the meaning of truth. Research 

has not shown competency tests developed specifically for witnesses with cognitive or 

developmental disabilities. If there are such tests available, courts should use them. If there are 

no such methods available, they should be developed if possible. Even if specific alternative tests 

are not used, judges and questioners during competency hearings should be aware of how to 

interview people with developmental or cognitive disabilities, and be careful to ask questions 

that will determine whether the witness actually knows the difference between truth and a lie and 

the importance of telling the truth. By doing this, judges will ensure that victims who are 

competent to testify will not be barred from justice by communication problems. Because 

witness testimony is so important to a case, and often unavoidable after Crawford, the solution to 

improving the outcomes for crime vicforis ~ith di~abilities must start well before a case reaches 

the courtroom. Ensuring that a victim with developmental or cognitive disabilities is able to 



testify in court is only the first step, however. Advocates and criminal justice professionals must 

also work to better support victims with d elopmental and cognitive disabilit s as they move 

through the criminal justice system. Doing so will boost these victims' ability to testify and could 

improve their credibility. 

B. A UNIFORM SYSTEM OF SUPPORT 

Minnesota's laws supporting victims of crime date to 1974, with the passage of the Crime 

Victims Reparations Act, which provided financial compensation to those who w~re "injured, 

killed, or otherwise damaged by the criminal act of a third party. 150 Since that time, more laws 

have been enacted, thou~re directed specifically at victims with emental o?j 
.,, 

cognitive disabilities. For example, an underage victim who is a witness in a criminal assault or 

other violent crime case has the right to be accompanied by a supportive person at court 

proceedings. 151 Adults who are prosecuting witnesses in criminal sexual conduct cases have the 

same right, even if the supportive person has also been called as a witness. 152 Additionally, 

the state Crime Victim Services Unit has five grant programs that use state and federal funds for 
( 

support and advocacy services for crime victims. 153 The programs support battered women's 

programs, sexual assault programs, general crime victims programs, abused crime victims 

programs, abused children programs, and emergency grant programs that meet the emergency 

. d f . . 154 Th nee s o victims. ere i:~fle- s listed for support and advocacy services for + 
~::._..::~~~;;;,~~~~~~;;;,;;~~~=~~is=ac:a::.b~ih::.:·t1~·e=s. Given that people with Jza 

• ~mental or cogniti"'.'.:s~lities "": more vulnerable to crime, have less access to the ;It' 4 
criminal justice system, and face unwarranted SUS icion about their credibility to testify, support 1/;cL \ 
programs for victims with d velop_mental or cognitive dis·. ilities are essential. ~ 7 \ 



There is no uniform, consistent approach to providing support for crime vicf 

og · 1ve isabilities or developmental disabilif s. Minnesota needs one. A ocates for persons 

with ~dges, attorneys, police officers, court personnel an others in the criminal 

justice system need to come together to form a uniform approac . The approach should be 
~ -------~ ? 

ong the Minnesota Supreme Court, 

Minnesota Department of Human Services, and profi sionals from the child protection system in 

each county. 155 The purpose of the initiative is t improve the handling of child protection cases 

and to improve the outcomes for abused ch" clren.156 

Minnesota state and local agen · es have taken some steps to support crime victims with 

esota Police Department Policy manual, for example, 

provides for the existence of a risis Intervention Team that dispatches officers to handle 

incidents involvin mentally ill peop and people in crisis.157 The policy notes that officers will 

be trained to recognize whether a persEis men~Ily ill or developmentally disabled}" Yet this 

is one city in the state, and it is uncertain whether this has really had an effect. 

Because the problems people with . _velopmental disabili~ace in the courtroom are 

partly a matter of perception, partly a matter of lack of education, and partly a matter of 

constitutional rights afforded to criminal defendants, no single county approach or single law 

change will right the wrongs people with these impairments face in the criminal justice system. 

To truly serve the needs of crime victims ith developmental and cognitive disabilities a 

statewide initiative is necessary. Stakeholders need to come together to create uniform supports 

requiring the state to provide advocates to assist a crime victim with 



disabilities throughout out the process. Some scholars suggest such advocates should have some 

training in criminal justice to help the victim understand the process. 159 An advocate could serve 

as a liaison between the victim and police investigators and assist police in using questioning 

techniques that increase the accuracy of the information provided. 160 In doing so, they could steer 

police clear of some kinds of questioning t};lat..ooul_d lead to unintentionally false testimony. 161 

Should the !._tate not require advocates, advocacy g!'Oups for peopre:Jyiih developmentahrr:) 

~~s should consider creating_their own network of trained ac!,voc~s. By 

increasing police knowledge of the special needs of crime victims th disabilities 'and 

increasing the reliability of the information gained from interviews, the case gets a stronger start 

and more chances for a successful end result. 

The advocate would then serve as a liaison between the prosecutor's office and-the vict~m 

wh n the case moves from investigation to the courts. 162 County attorney's offices frequently 

employee victim coord~~~tors, but these staff members may be aware of the special needs o~ 

could 

also boost the victim's reliability of information and, ultimately, perhaps, his or her credibility 

with authorities and fact finders in court. 

Additionally, the task force should also consider the following: 



• using specialized techniques in competency hearings if necessary, or at the least being 

cognizant of the questions it asks of potential witnesses. 

• allowing frequent breaks on the witness stand if necessary. 165 

'd' 1 . 11 . 1 d' . h 1 166 
• prov1 mg more eeway to prosecutors m aowmg more ea mg quest10ns t an usua . 

r .... 

• training to ensure that witnesses who can communicate through the use of symbols or 

characters instead of speech are able to do so, while still providing opportunities for cross 

examination. 167 

These changes and others can be made to increase the accessibility of the justice system 

to crime victims ~~ng on the constitutional rights of the accused. 

· To be effective, the changes must be consistent and they must be uniform across the state. By 

providing these supports to people wit evelopmental or cognit~~ , Minnesota may 

disabilities. It may also increase the credibility of crime victims 

throughout the criminal justice system are aware of and trained in the particular vulnerabilities 

and needs of crime victims wit~bilities. Ultimately, the goal is more victims ~ 
with deve op mental or cognitive disabih · es on the stand, providing credible testimony. ~ CJ4-( 

VI. CONCLUSION ~-----·-
People with deVi opmental disabilities and cognitive impairme ts face barriers to justice 

almost from the moment a crime is committed against them. They are more likely to be victims 

of crime and less likely to report it. They face barriers during the initial stages of investigation 

because myriad state agencies conduct civil investigations alongside or before criminal 

investigations, with little information available about how, if at all, the two kinds of 



investigations interact. When police become involved, people with develo _ental or cognitive 

disabilities may have difficulty communicating with police, either because police are not trained 

to communicate with them or because police have misperceptions about people with 

~al disa · .-. s 

When a case does make it to a prosecutor's desk, the prosecutor has the task of 

determining whether a case is prosecutable, and many of the factors depend on the perceived 

credibility and competency of the witness. Because people with <level mental disabilit1 sand 

c~ are perceived to lack credibility, and because in some cases they are 

found to be incompetent to testify, convictions are be more difficult. Adding to the difficulty is 

Crawford, which prohibits the use of testimonial evidence unless the witness also testifies. As a 

result, the deck is stacked against people with disabilities in the criminal justice process. 

Action to solve these problems is needed. People wi disabilities ·e entitled to the same 

protections under the law as people withou~, and they are not receiving it. This is 

particularly problematic given that they are more likely to be crime victims than the general 

population. To start, i_udges need to conduct competency hearings carefully. Second, a statewide 

initiative designed to provide support throughout the criminal justice process is a start at 

remedying the injustice. For several decades, victims' rights movements have been addressing 

the needs i-~inst vulnerable groups, such as women. It is time for people with 

mental O!__cognit~ ities to join them. ·---
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