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MEMORANDUM TO THE COURT:
HAZARDS AND POSSIBILITIES DURINGMSHS-­‐CAMBRIDGE’S FINAL MONTHS

This Memorandum to the Court expresses serious concern that, in the closing
months of MSHS-­‐Cambridge’s existence, the remaining clients not be “orphaned”
and denied the safety, protection and treatment to which they are entitled under the
Court’s orders. This is the first state operated institution in Minnesota to close
pursuant to a court order.1 This is a liminal moment, one with both hazards and
possibilities. The Cambridge closure requires vigilance.

This Memorandum to the Court:
• Finds deficiencies in staff training, fidelity to a behavioral program, and other

factors which contributed to the use of a manual restraint on a client by two
staff who were not competent or trained to implement her program and
behavioral plan.

• Notes the existence of a nearly blank Transition Plan for the client, although
her placement from MSHS-­‐Cambridge is to take place in the immediate future.

• Urges action to ensure that clients’ have meaningful lives during Cambridge’s
final months.

• Points out DHS’s failure to provide to the Court Monitor documentation of
analysis of restraint use; as to why this is so, DHS responds, “we are not able
to answer.”

INTRODUCTION

Earlier this month, the Court Monitor posed questions to the Department of Human
Services regarding the restraint of a current client at MSHS-­‐Cambridge who had
been restrained numerous times in recent months.

The Court Monitor first commends DHS for its forthright response to the Monitor’s
inquiry, including its agreement that there are deficiencies to be addressed. Such
candor is essential to progress. Effective corrective action must follow as well and
DHS has committed to take specific steps.2 Also, the prompt response by Dr. Richard
Amado, the DHS Internal Reviewer, to the Court Monitor’s request for inquiry is also
appreciated. The Court Monitor expects DHS to implement his recommendations.

1 Minnesota’s closure of the Fergus Falls institution in the earlier 2000s was not
under a court order. The court orders in the 1970s and 1980s in theWelsch v. Likins
case did not require institutional closures.
2 The corrective actions to be taken are stated by DHS in Exhibit B to this report.
Each action would contribute to progress if implemented. This report’s focus is
compliance and what has already occurred and thus perforce identifies a number of
deficiencies.
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The clients remaining at MSHS-­‐Cambridge must not be orphaned during the closure
process. The Court Monitor is concerned about the safety of clients and staff at
MSHS-­‐Cambridge and implementation of their programs, as he has stated to the
parties in recent weeks. Cambridge was set to close March 27, 2014, a “hard date,”
the Monitor was informed a few months ago. Five clients continue to live at
Cambridge. Cambridge admissions stopped March 4, 2014. The DHS Semi-­‐Monthly
Update on the Comprehensive Plan of Action (Dkt. 289) states that current residents
will move to the community by June 30, 2014 (EC 95) and also that Cambridge will
be “closed” August 31, 2014 (EC 88).

In response to the Monitor’s inquiry here, DHS states that it is seeking to address
staff competence, training and safety issues. It separately and disturbingly has
acknowledged that “for some employees,” safety is equated with “a show of force,
power and control. It is a legacy of the old institutional way and not the direction we
are headed.”

This acknowledgement by DHS suggests that there is reason to believe that the
circumstances faced by AM, described below, may be common to those affecting the
other Cambridge residents.

DHS would be well advised to vigorously address the situation at MSHS-­‐Cambridge
because it is the right thing to do and it is required by the Court’s orders. Doing so is
in the interest of preventing possibly tragic harm to clients or staff.

CLIENT AM: THE CONTEXT AND IMPLICATIONS
OF THE APRIL 6, 2014 RESTRAINT INCIDENT

MSHS-­‐Cambridge client AM was manually restrained on April 6, 2014. This was the
most recent of multiple restraints of AM at Cambridge. On April 8, 2014, the Court
Monitor requested DHS to provide responses to questions arising from that
restraint, and also requested the Internal Reviewer to examine the situation. 3 DHS
responded April 17, 2014.4 The Internal Reviewer’s report is dated April 11, 2014.5
The findings below are based on the above documents and on other referenced
material.

3 Exhibit A below (April 8, 2014 Court Monitor Memorandum to DHS).
4 Exhibit B below (April 17, 2014 DHS Response).
5 Exhibit C below (April 11, 2014 Internal Reviewer Report).
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A. MSHS-­‐Cambridge Inappropriately Failed to Communicate a Clinical
Decision to Direct Care Staff

The April 6, 2014 incident began when AM “was upset and wanted to go for an
independent walk. The direct care staff “was not aware if AM’s team had approved
independent walk/s.”6 Staff did not let her take that walk. She became upset, and
slapped another client. A minute-­‐long restraint immediately ensued. AM was
forcibly taken down to the ground by the direct care staff.

Had the direct care and professional clinical staff communicated properly, and staff
been trained as required (see below), the incident would not likely have happened
in the way it did.

Supervision and permissions for walks/travel must be documented in clients’ charts,
and summarized in a formal document on the unit. DHS’ response to the Monitor’s
inquiry states that there was a March 28, 2014 email sent to staff stating that AM
“can come to the op/center without staff (by herself).

In addition, DHS’ response states that there was conversation between clinical staff
and AM on April 4 (Friday) about extending AM’s independent walking time and
that this would be discussed April 7 (Monday). DHS states, “This conversation was
not adequately communicated to Home 8 staff.” DHS’ letter to the Monitor does not
state whether that conversation was communicated at all to Home 8 staff.

Inadequate communication among staff caring for AM is nothing new. During the
prior six months, the Internal Reviewer repeatedly had recommended that staff
communications with AM be improved to avoid misunderstanding, and that staff be
trained to implement her behavior support plan “with fidelity.”7

B. The Direct Care Staff Did Not Follow AM’s Behavior Support Plan

The staff did not follow AM’s Behavior Support Plan. AM’s Behavior Support Plan
includes multiple detailed actions to be taken when circumstances begin to escalate,
and, in addition, more than a half dozen steps to be followed when there is an
aggressive behavior.

The staff’s official narrative on the form for Emergency Use of Mechanical Restraint
states in the description that only “negotiation” was employed; in the check-­‐off box
portion of the form, “one-­‐to-­‐one” and “listening and talking in a supportive way” are
checked. The check-­‐off box portion also states that “Contact with Behavioral Staff”

6 Incident Report, April 6, 2014.
7 Internal Reviewer,MSHS-­‐Cambridge Use of Emergency Procedures Monthly Follow-­‐
up,
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was tried. However, this is not true. There is no indication in the report that this
occurred.

The staffs’ description of their response does not show any awareness of the depth
and flexibility of AM’s behavior plan.

C. The Direct Care Staff Were Not Competent or Trained to Implement
AM’s Program and Behavior Plan

The direct care staff were not competent or trained to implement AM’s program and
behavior plan.

There were two staff involved in the failure to respond appropriately to AM on April
6, 2014. The Internal Reviewer examined training records and concluded: “The
available data support the conclusion that neither staff person was sufficiently
competent and aware of AM’s current program plan.”8

After restraints, there is often a Consultation with Expanded Interdisciplinary Team
EIDT) Following Emergency Use of Manual Restraint.9 The EIDT reports of the
January 16, 2014, January 20, 2014, January 24, 2014 restraints of AM, each
recommended additional staff training and/or behavioral rehearsal to reduce the
need for use of manual restraint. The Settlement Agreement requires that the
recommendations be incorporated into the person’s individual plan and thus must
be implemented. The Internal Reviewer “did not find evidence of correlated training
activities in the training records that were provided.”

On March 30, 2014, one week prior to the April 6, 2014 incident, the EIDT
recommended “Scheduling Behavioral practices twice a shift during awake hours.”
There is no indication that that occurred.

DHS’ response states that it has “identified the need to enhance the efficiency and
effectiveness of staff training.” This is insufficient. It appears that, at least for AM, the
results of the mandated EIDT process are being ignored.

8 The Internal Reviewer also found that there were “no items listed in the training
records” for either staff person for program training specific to AM in 2014.” In
addition, the Internal Reviewer found no evidence or documentation that “any other
HSSS [direct care] staff were trained in the current version of AM’s program plan or
prepared to implement the program procedures as prescribed.”
9 See Appendix A to the Settlement Agreement. The form for the EIDT review is
DHS-­‐3653.
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D. AM’s Transition PlanWas Essentially Blank

The Court Monitor requested AM’s Transition Plan, “exactly as it existed on April 7,
2014,” the day after the incident. The provided Transition Plan and Summary, an 18-­‐
page document, has 11 pages blank, including blanks for all support needs, a blank
signature page, and blanks for any meeting date or plan author. DHS’ April 17
response letter states that “[m]uch work has been done in the last two weeks” on
this Plan.

E. Adoption of the Positive Support Transition Plan Is Confusing

There are three Positive Support Transition Plans. Two are not signed or dated. One
of the three is signed, with a signature date of February 14, 2014. The “Projected
Implementation Date” is January 1, 2014, a month and a half before the Plan was
signed. Page 1 of the Plan states it was completed January 30, 2014.

F. DHS Failed to Provide the Court Monitor with the MSHS-­‐Cambridge
Emergency Intervention Reviews

DHS failed to provide the Court Monitor with the Internal Reviewer reviews of each
incident report, as requested by the Monitor, and agreed to by DHS, in January
2014.10 DHS is “not able to answer” why that failure occurred.

DHS states that “some [of these reviews] are signed and some are not” due to a “kink
in this process,” but that Dr. Amado, the Internal Reviewer, has reviewed each.

DHS states: “As to the question of why you are not receiving copies of each review,
we are not able to answer – it was assumed that you received copies – we will need
to work with the Internal Reviewer and the Jensen Implementation Team to correct
the process.”

10 On January 28, 2014, the Court Monitor requested DHS to provide him with the
documentation of the Internal Reviewer’s review of each restraint use at MSHS-­‐
Cambridge under a system developed in the prior months. On January 31, 2014, the
Court Monitor confirmed: “I am expecting to receive, for each emergency
intervention, the Cambridge leadership’s review of the situation, the communication
of that to the Internal Reviewer, and the Internal Reviewer’s response, and the
associated documentation.”
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G. Meaningful Lives

Apart from the findings above, the Court Monitor observes that there appears to be
a need for the daily lives of current MSHS-­‐Cambridge clients for meaningful activity.
During his visit to Cambridge last month, one staff person described staff’s current
responsibility as “keeping clients entertained.” Therapeutic group sessions seem to
have ended. After a morning visit to the public library, one client had nothing
scheduled for the entire day until a 3:00 PM departure to visit a group home.
Another client sleeps until noon virtually every day. As MSHS-­‐Cambridge enters its
last months, DHS is encouraged to work with its clients to achieve a sense of
vibrancy, activity and optimism.

CONCLUSION

AM requested her direct care staff in her living unit to permit her to take a walk on
her own. Although AM’s clinical staff eight days earlier had OK’d her taking a walk
on her own, the direct care staff said “no” because they were unaware of that prior
approval. A forced manual takedown ensued.

Deep reviews by the Court Monitor, DHS and the Internal Reviewer exposed a
number of deficiencies which contributed to the restraint. Staff were untrained for
the situation and communications failed. The results of the settlement-­‐mandated
post-­‐restraint review procedure for prior incidents were ignored. DHS did not
follow through on providing certain information to the Monitor.

There is no reason to believe that the deficiencies identified for AM do not extend to
the remaining several other clients served at Cambridge. MSHS-­‐Cambridge will close
in the coming months. As stated at the beginning of this memorandum, this liminal
moment poses a great challenge to DHS and the Cambridge leadership; that
leadership is experiencing the complexity of this closure process. There are
potential hazards and opportunities.

Respectfully, the Court Monitor provides these final comments and
recommendations:

• It is extraordinarily important that DHS implement measures to ensure that
direct care staff are fully trained and their competence monitored with
regard to each client’s program plans.

• No staff should be caring for a client without such training and confirmation
of competence generally and crucially in that client’s individual behavior and
other plans.

• The recommendations resulting from post-­‐restraint reviews must be
implemented.

CASE 0:09-cv-01775-DWF-BRT   Document 294   Filed 04/23/14   Page 7 of 19



7 

• Should manual restraint be implemented, meaningful review should take
place, as contemplated by the Court’s orders.

• Clinical and administrative staff, it is suggested, should demonstrate their
commitment and leadership by active presence on the living units.

• Further steps to protect client and staff safety should be considered.

• As MSHS-­‐Cambridge enters its last months, DHS is encouraged to work with
its clients to achieve a sense of vibrancy, activity and optimism through
meaningful activity.

Respectfully submitted,

/s David Ferleger

April 22, 2014
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