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The Court Monitor herewith provides to the Court the parties’ responses to 

the Comprehensive Plan of Action which the Court Monitor filed with the 

Report to the Court: Comprehensive Plan of Action (November 27, 2013, Dkt. 

254). 

 
The Plaintiff Class response is a four page letter. The Defendants’ response, 

dated December 13, 2013,  is a two page letter accompanied by proposed 

changes in the Comprehensive Plan of Action. 

 
Respectfully submitted, 

 
 

/s David Ferleger 
Court Monitor 
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December 7, 2013 

Via E-Mail Only 
Mr. David Ferleger 
Ferleger Wealth Management, LLC 
Archways Professional Building 
413 Johnson Street, Suite 203 
Jenkintown, PA  19046   
 
Re: Jensen et al v. Minnesota Department of Human Services et al 
 Court File No:  09-CV-1775 DWF/FLN 
 Our File No.: 7400-001 

Dear Mr. Ferleger: 

On behalf of the Settlement Class, we provide the following comments and positions with 
regard   to   the   Court  Monitor’s   proposed   draft   Comprehensive   Plan   of   Action   (“Plan”)  
provided to the parties. 
 

1.   There are many proposed provisions and language in the Comprehensive Plan of 
Action that appear to contradict the provisions of the Class Action Settlement 
Agreement.      To   be   effective   and   consistent   with   the   Court’s   Orders,   the   Plan  
should seek to implement the provisions of the Settlement Agreement rather than  
contradict its provisions or the spirit and intent of the Settlement Agreement.  The 
proposed Plan has identified   “tasks” that differ from the Settlement Agreement 
(e.g, Page 9, Task 6.1 -  definition of emergency does not match the settlement 
agreement, no reference to the use of 911 calls and chemical restraint; Tasks 7, 
7.1-7.4, 8, 8.1, 8.2, 9,  9.1, 9.2, 10, 10.1, 11, 11.1, 12-15, 16-22 (abbreviated), 26, 
31, 54).  There are other examples throughout the Plan.  We read other Plan 
provisions as expanding the Settlement Agreement provisions or integrating new 
items not referenced in the Settlement Agreement (e.g., Page 3 Task 2.1, 2.2, 3.1 – 
3.9, 6.3, Page 20-21, 23).  We also note areas where the Plan references the use of 
“policies”  rather than actual implementation (e.g., Page 13, Task 12, 13, 14, and 
15).  Additional work is needed to harmonize the proposed Plan to the Court 
ordered provisions of the Settlement Agreement.  While the Settlement Class 
supports the efforts of the Court Monitor to facilitate proper implementation of the 
Settlement Agreement, we are concerned about proposed Plan language which 
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may operate to change the provisions of the Settlement Agreement or the spirit 
and intent of the Settlement Agreement. 

 
2. The Settlement Class does not support or condone any proposed Plan provision, or 

interpretation of any Plan provision, that allows for the use of restraint or seclusion 
on   people   with   developmental   disabilities,   whether   as   part   of   a   “transition,”    
“waiver,”   “exemption,”   “exception,”   “conditional   use,”   “variance,”   “temporary  
use,”  or   “study  period,”   for  any provider, or anyone else.  The use of transition 
periods, waivers, exemptions, exceptions, etc. that provide for the continued use of 
restraint and seclusion directly violates the civil rights of people with 
developmental disabilities.  The Settlement Class objects to any proposed Plan 
provision that seeks to allow for the continued use of restraint and seclusion.   This 
has been the repeated, reiterated position of the Settlement Class, see enclosed 
June 4, 2013, letter to Court Monitor from Settlement Class Counsel, and 
proposed legislation providing for such exceptions has been questioned by the 
Court.  See April 25, 2013, Amended Order [Doc. 212] (“T”he  Court  has  learned  
there is an omnibus DHS bill moving through the state legislature.  Surprisingly to 
this Court, and without explanation or notice to the Court as to its relationship to 
the Settlement Agreement, it appears that DHS has proposed a ban on all restraint 
and seclusion, EXCEPT for individuals with developmental disabilities.”)  Such 
provisions are not best practice, do not protect anyone, have no positive or 
redeeming   qualities,   and   would   directly   contradict   the   Settlement   Agreement’s  
elimination of restraint and seclusion, and the spirit and intent of the Settlement 
Agreement.  Insistence of these provisions would only facilitate the ongoing 
dangerous use of aversive, abusive procedures that have been eliminated by the 
Class Action Settlement as well as best practices that focus on Positive Behavioral 
Interventions and Support of individuals with developmental disabilities rather 
than restraining and secluding them in violation of their rights. 
  

3. We are unable to discern the intent of the proposed Plan relative to the 
Administrative Procedures Act, existing statutory authorities, and the Settlement 
Agreement requirement to facilitate changes to Rule 40 reflecting best practices.  
The proposed Plan seeks to completely abolish/repeal Rule 40 (e.g, Page 1, "Rule 
40 is abolished under this Plan of Action"), but also states it replaces Rule 40 and 
that Rule 40 will remain until 5 days after June 30, 2015.  The  Plan’s  Purpose,  at  
page 3, states, "The Department is adopting a new Rule which shall be consistent 
in all respects with the requirements of this Plan of Action."   However, there is no 
reference or incorporation of the Rule 40 Recommendations Report.  Is it the 
intent of the proposed Plan to completely eliminated Rule 40 and have DHS 
follow only the proposed Plan. What about many months of public input and work 
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with regard to the Rule 40 Recommendations.  We do not believe the proposed 
Plan sufficiently reflects the Rule 40 Report and Recommendations. 

 
4. The proposed Plan requires DHS to adopt and enforce policies and procedures for 

both permitted and prohibited practices and enforce providers to comply.  Does 
the proposed Plan intend that Court approval of the proposed Plan will eliminate 
any requirement for a public administrative rulemaking process.  What 
considerations have been given to the Administrative Procedures Act with regard 
to  the  Plan’s  proposed  use  of  policy  enforcement  in  lieu  of  rulemaking (e.g., Minn. 
Stat.  14.381),  or  the  Settlement  Agreement’s  requirement  to  utilize  administrative  
rulemaking to modernize Rule 40.  The publically vetted administrative law 
process was important to the parties in the negotiation of the Rule 40 provisions 
and remains importance to the Settlement Class.  How will DHS enforce 
compliance by providers if the subject of the enforcement action is not expressly 
stated as a rule.  (For instance, Task 3.1 directs DHS to implement policy and 
procedures on the use of permitted techniques rather than through rulemaking 
authority.) 

 
5. What protections for people with developmental disabilities will be lost or 

jeopardized if Rule 40 is abolished as stated in the proposed Plan.  Rule 40, for 
example, cross-references other statutory authorities providing protections for 
people with developmental disabilities.  Have these statutory authorities been 
specifically analyzed to understand how the abolishment of Rule 40 may impact 
other important protections for people with developmental disabilities.   The 245D 
legislation repeals only three sections of Rule 40 effective January 1, 2014, but we 
read the proposed Plan repealing Rule 40 in is entirely effective January 1, 2014.  
What specific comparison between 245D and Rule 40 has been undertaken as part 
of the vetting and drafting of the proposed Plan.  Is the list of providers referenced 
in the Plan consistent with all licensed facilities under 245A and 245D.   The Rule 
40 Recommendations call for a new Rule applicable to 245A, but this appears to 
have been rejected by the proposed Plan.  

 
 The proposed Plan leaves many unanswered questions on issues that directly impact the 

lives of people with developmental disabilities and their families.  We are concerned and 
object to ongoing use of restraint and seclusion on people with developmental 
disabilities.  We are also concerned about the proposed Plan’s removal of Rule 40 
without sufficient explanation or reference to the Rule 40 Report and Recommendations 
or reference to its impact on corollary protections afforded people with developmental 
disabilities, insufficient reference to the interplay of Rule 40 and Minn. Stat. 245A and 
245D, or consideration of rulemaking under the Administrative Procedures Act and its 
impact on enforcement by DHS regarding the proposed Plan provisions. 
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Thank you. 
 
Respectfully, 

O’MEARA  LEER  WAGNER  &  KOHL,  P.A. 

 /s/  Shamus  P.  O’Meara 

Shamus P. O'Meara 
SPO:me 
 
Enclosures 
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at
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at
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f�l
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ot
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en
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et
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em
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en
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ch
�b
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r�s
up
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rt
�p
la
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w
ill
�b
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un

iq
ue

�to
�e
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h�
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ro
bl
em

s�t
he

�p
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ro
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te
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w
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al
,�c
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iv
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�te
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�m
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be

rs
�fo

r�t
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�

hy
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�re
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f�t
he

�b
eh
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io
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d.
�S
ys
te
m
at
ic
�o
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va
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f�t
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cc
ur
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nc
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of
�th

e�
id
en

ti
fie

d�
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ha
vi
or
�

fo
r�a
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te
�d
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in
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�th
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at
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an
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in
te
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it
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�R
ev
ie
w
�o
f�t
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at
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�o
bs
er
va
ti
on

�a
nd

�a
na
ly
si
s�o

f�t
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at
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w
in
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e�
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en

ti
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d�
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vi
or
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na
ly
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f�t
he
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tt
in
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�th

e�
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cc
ur
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t/
le
as
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eq

ue
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ly
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ac
to
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�to
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de

r�i
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�th
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al
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�th
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ti
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ng
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nd
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bl
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�d
eg
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e�
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�p
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�
an
d�
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te
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at
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ng
,��
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n�
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e
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ra
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at
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at
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ev
ie
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