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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Civil File No.:

James and Lorie Jensen, as parents, guardians
and next friends of Bradley J. Jensen, and others
similarly situated,

Plaintiffs,
VS.
CLASS ACTION COMPLAINT
Minnesota Department of Human Services, an AND REQUEST FOR INJUNCTIVE AND
agency of the State of Minnesota; Director, DECLARATORY RELIEF

Minnesota Extended Treatment Options, a
program of the Minnesota Department of
Human Services, an agency of the State of
Minnesota; Clinical Director, the Minnesota
Extended Treatment Options, a program of the
Minnesota Department of Human Services, an
agency of the State of Minnesota; Douglas
Bratvold, individually, and as Director of the
Minnesota Extended Treatment Options, a
program of the Minnesota Department of
Human Services, an agency of the State of
Minnesota; Scott TenNapel, individually and as
Clinical Director, the Minnesota Extended
Treatment Options, a program of the Minnesota
Department of Human Services, an agency of
the State of Minnesota; State of Minnesota,

Defendants.
DEMAND FOR JURY TRIAL

Plaintiffs James and Lorie Jensen, as parents, guardians and next friends of Bradley J.
Jensen, and others similarly situated, as and for their Complaint against Defendants Minnesota
Department of Human Services, an agency of the State of Minnesota; Director, Minnesota
Extended Treatment Options, a program of the Minnesota Department of Human Services, an
agency of the State of Minnesota; Clinical Director, the Minnesota Extended Treatment Options,

a program of the Minnesota Department of Human Services, an agency of the State of
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Minnesota; Douglas Bratvold, individually, and as Director of the Minnesota Extended

Treatment Options, a program of the Minnesota Department of Human Services, an agency of

the State of Minnesota; Scott TenNapel, individually and as Clinical Director, the Minnesota

Extended Treatment Options, a program of the Minnesota Department of Human Services, an

agency of the State of Minnesota; and the State of Minnesota, (collectively Defendants), state

and allege as follows:

OcCTOBER 31,1949

Gov. LUTHER YOUNGDAHL
AT A CEREMONIAL BURNING
OF MECHANICAL
RESTRAINTS

SEPTEMBER 2008

MINNESOTA OMBUDSMAN’S
REPORT, JUST PLAIN
WRONG, EVALUATING
MINNESOTA EXTENDED
TREATMENT OPTIONS

INTRODUCTION

“The bonfire which I am lighting tonight consists of 359 strait-jackets, 196 cuffs, 91 straps,
and 25 canvas mittens.”

“No patient in the Anoka State Hospital is in restraint. Those restraints were removed from
the patients not by administrative coercion, but by the enlightened attitudes of the
superintendent, staff, employees, and volunteer workers of the Anoka State Hospital. They
were removed as the hospital’s answer to witchcraft.”

"Documents in individual records revealed that people were being routinely restrained in a
prone face down position and placed in metal handcuffs and leg hobbles. ”

“Some individuals were restrained with a waist belt restraint that cuffed their hands to their
waist. An individual with an unsteady gait was routinely placed in this type of restraint,
putting that person at risk of injury if they should fall. Others were being restrained on a
restraint board with straps across their limbs and trunk.”

“[I]n most cases where restraints were used the person was calm and cooperative about going
into the restraint but began to struggle, cry and yell once they were in the restraints. In some

(METO) PROGRAM . e . L, . A .
cases, clients appeared conditioned to ‘assume the position’ for application of restraints
where they would lie on the floor and put their hands behind their back without resistance. ”
“If Governor Youngdahl declared we are ‘enlightened’ in 1949, how did we get to this point in
2008?”

1. This action arises from the abusive, inhumane, cruel and improper use of seclusion and

mechanical restraints routinely imposed upon patients of the Minnesota Extended

Treatment Options program (METO). The Minnesota Department of Human Services

developed and operates METO to provide treatment and care for persons with
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developmental disabilities, including Plaintiff Bradley J. Jensen (Bradley) and others
similarly situated.

2. As a means of behavior modification, coercion, discipline, convenience and retaliation,
METO staff restrained Bradley on at least 70 occasions using law enforcement-type
metal handcuffs and leg hobbles for conduct as benign as spitting.

3. Other METO patients with developmental disabilities or mental illness were similarly
restrained with mechanical restraints, including metal handcuffs, leg irons, shackles
and/or nylon straps. METO routinely used these restraints on patients for nonthreatening
benign behavior, including touching a staff member or an object held by a staff member,
bumping into someone, “touching the pizza box,” or not staying within eyesight of staff
after taking medication; multiple occasions also existed where a patient was calmly
watching TV or eating a snack just prior to the use of a mechanical restraint.

4. METO had restrained 63% of its patients at the time of an investigative review by the
State Ombudsman for Mental health and Developmental Disabilities, most of them
multiple times; restraining one patient 299 times in 2006 and 230 times in 2007. METO
has insisted that restraining patients is “essential” to its program.

5. The behaviors resulting in the imposition of seclusion and mechanical restraints on
Bradley and others are manifestations of their disabilities.

6. Resulting in part from METO’s admitted failure to properly train employees, Defendants
failed to use appropriate and alternative means of behavior modification, such as positive

or social reinforcement, or other positive methods invoking options of least restriction.
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Through threats of retaliation, intimidation, coercion and fraudulent conduct, Defendants
forced upon James and Lorie Jensen the use of restraints on their son Bradley, and, upon
information and belief, asserted similar coercive influence over others similarly situated.
Defendants’ conduct went far beyond any practices permitted by governing law,
substantially departed from acceptable professional judgment, practices and standards of
care, and plainly violated principles of common decency, dignity, morality and basic
human rights.

Defendants’ unprivileged conduct violated the rights of Bradley and others afforded
under the Constitution of the United States, the Constitution of the State of Minnesota
and other applicable federal and state law. Defendants acted in clear violation of well-
settled law of which reasonable persons would have been aware.

Plaintiffs, on behalf of Bradley and others similarly situated, seek damages and injunctive
relief, including attorney fees, resulting from Defendants’ unlawful, inhumane, cruel and
indefensible treatment of Bradley and others similarly situated.

Pursuant to the Civil Rights of Institutionalized Persons Act (CRIPA), 42 U.S.C. § 1997a
et seq., this Complaint provides notice to the United States Department of Justice, Civil
Rights Division, of a pattern or practice of violations of the federal rights of Bradley and

other residential patients of the METO program.
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PARTIES
Bradley is a resident of the state of Minnesota.
James and Lorie Jensen (Jensens) are the parents, general guardians and next friends of
Bradley, and are residents of the state of Minnesota.
Defendant Minnesota Department of Human Services (DHS) is an agency of the State of
Minnesota; DHS developed and operates METO, and is responsible for the acts and
omissions of DHS employees in the METO program.
Defendant Director of METO is responsible for the operation of METO.
Defendant Douglas Bratvold was the Director of METO at all times material.
Defendant Clinical Director of METO is responsible for the operation of METO.
Defendant Scott TenNapel was the Clinical Director of METO at all times material.
Defendant State of Minnesota is responsible for all acts and omissions of employees and
agents of METO and the Minnesota Department of Human Services.

CLASS ACTION ALLEGATIONS

Plaintiffs seek to represent a Class pursuant to Rule 23 of the Federal Rules of Civil

Procedure.

Putative Class Members:

A. Class Members (Class) consist of patients of the METO program subjected to
repeated, excessive and improper use of seclusion methods and restraints
routinely imposed as a means of behavior modification, coercion, discipline,
convenience and/or retaliation, including the use of law enforcement-type metal
mechanical devices in the form of handcuffs and leg hobbles, including leg irons,

shackles and/or nylon straps. As a practice, and due to the failure to properly
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train employees, Defendants failed to employ appropriate and alternative means
of behavior modification, such as positive or social reinforcement, or other
positive methods invoking options of least restriction. The proposed Class may
include subclasses. In the event that discovery shows, or the Court determines,
the proposed Class cannot satisfy Federal Rule 23, Plaintiffs may propose to
modify or narrow the definition of the Class or any subclasses.

B. The Class Period is the date of METO’s inception, through the date of filing of
this Complaint (Class Period).

C. The Class is so numerous that joinder of all members is impractical.

D. The Class is ascertainable, as the names of all Class Members can be identified in
business records maintained by Defendants.

E. Defendants have acted or refused to act on grounds generally applicable to the
Class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the Class.

F. Plaintiffs will fairly and adequately protect the interests of the Class and have no
interests adverse to or which directly and irrevocably conflict with, the interests of
other Class Members.

G. Plaintiffs are represented by counsel competent in the litigation of claims of the
type asserted herein.

H. Questions of law and fact common to the Class predominate over questions
affecting only individual Class Members. Such common questions include, but

are not limited to, the following:

CLASS ACTION COMPLAINT AND DEMAND FOR INJUNCTIVE AND DECLARATORY RELIEF 6



CASE 0:09-cv-01775-DWF-BRT Document 1 Filed 07/10/09 Page 7 of 45

Vi.

Vil.

viil.

Whether Defendants’ acts and/or omissions as alleged herein violate rights
granted pursuant to the Eighth and Fourteenth Amendments to the United
States Constitution;

Whether Minnesota Statutes, section 245.825 and Minnesota Rules
9525.2700 - .2810 violate the United States Constitution and the
Minnesota Constitution;

Whether Defendants’ acts and/or omissions alleged herein violate Title 11
of the Americans with Disabilities Act;

Whether Defendants’ acts and/or omissions alleged herein violate Section
504 of the Rehabilitation Act;

Whether Defendants’ acts and/or omissions alleged herein violate rights
granted under the Constitution of the State of Minnesota;

Whether Defendants’ acts and/or omissions alleged herein violate the
Minnesota Human Rights Act;

Whether Defendants’ acts and/or omissions alleged herein violate
Minnesota Statutes section 245.825 and Minnesota Rules 9525.2700-
9525-2810;

Whether Defendants’ acts and/or omissions alleged herein violate
Minnesota Statutes section 144.651,;

Whether Defendants’ acts and/or omissions alleged herein violate
Minnesota Statutes section 253B.03;

Whether Defendants acts and/or omissions alleged herein violate 42

C.F.R. 482.13; and
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Xi. Whether Defendants acts and/or omissions alleged herein violate common
law rights of the Plaintiffs.

l. Bradley’s claims are typical of the claims of the Class Members because they
originate from the same wrongful policy and practices of Defendants, and because
Defendants acted in the same way toward Bradley and the Class.

J. Defendants’ actions and/or omissions toward the Class are identical or
substantially similar, and arise out of a policy, procedure and common course of
wrongful conduct of improperly and excessively restraining METO patients,
including the use of law enforcement-type metal mechanical devices in the form
of handcuffs and leg hobbles, including leg irons, shackles and/or nylon straps,
which caused injury and damage to Bradley and the Class in a common and
consistent manner, and in the coercion practices imposed on the representatives of
METO patients.

K. Plaintiffs will fairly and adequately protect the interests of the members of the
Class. Plaintiffs are committed to the vigorous prosecution of this action, have
retained competent counsel, and have no interests antagonistic to or in conflict
with those of the Class. As such, Plaintiffs are an adequate Class Representative.

L. A class action is superior to other available methods for the fair and efficient
adjudication of this controversy. Class treatment will permit a large number of
similarly situated persons to prosecute their claims in a single forum
simultaneously and without unnecessary duplication and effort that would result

from numerous individual actions.
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M. Individual litigation of the facts of all the individual cases would unduly burden
the courts. Individual litigation would further present a potential for inconsistent
or contradictory judgments, and would increase the delay and expense to all
parties and the Court system. Further, the expense and burden of individual
litigation make it impossible for Class Members to individually redress the
wrongs alleged herein. In contrast, a class action presents far fewer management
difficulties and provides the benefit of single adjudication under the
comprehensive supervision of a single court. Notice of pendency of the action and
any resolution thereof can be provided to proposed class members by publication
and/or other means.

N. This action is maintainable as a class action under Rule 23(b)(2) since the
unlawful actions of Defendants, as alleged herein, have been taken on grounds
equally applicable to all members of the Class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the Class as a
whole.

0. This action is also maintainable as a class action under Rule 23(b)(3), as common
questions of law and fact described above predominate over any questions
affecting only individual members, the desirability of concentrating the claims in
one forum, and a class action is superior to other available methods for the fair
and efficient adjudication of the controversy.

P. All allegations and claims are pled in the alternative to the extent required for

proper construction under applicable state or federal law.
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JURISDICTION AND VENUE

22.  This Court has federal question jurisdiction over this matter pursuant to 28 U.S.C. § 1331
and related law, and has original jurisdiction over this matter pursuant to 28 U.S.C. 8
1343(a)(3). Plaintiffs have commenced this action pursuant to 42 U.S.C. § 1983, Title Il
of the Americans with Disabilities Act, Section 504 of the Rehabilitation Act, and related
federal laws to recover damages, including the costs of this suit and reasonable attorney’s
fees, sustained by Plaintiffs and the Class Members by reason of Defendants’ violations
of federal law and for injunctive relief as more fully set forth herein.

23.  This Court has supplemental jurisdiction over the claims in this Complaint that arise
under state law pursuant to 28 U.S.C. 8§ 1367(a) because the state law claims are so
related to the federal claims that they form part of the same case or controversy and
derive from a common nucleus of operative facts.

24.  Venue in the District of Minnesota is appropriate pursuant to 28 U.S.C. § 1391, as the
conduct alleged herein occurred in this District.

25.  The Jensens bring this suit on behalf of Bradley under the authority of Minnesota

Statutes, section 540.08 and Federal Rule of Civil Procedure 17(c).

GENERAL ALLEGATIONS

Bradley and METO

26.  Bradley is a person with developmental disabilities, and has been diagnosed with Autism,
hyperkinesias, an anxiety disorder and a possible psychosis condition; intellectual and
adaptive functioning tests place him in the lower extreme (lower than 0.1% of the
population).

27. Bradley’s disabilities materially or substantially affect one or more major life activity.
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Bradley is an individual with a disability as defined by the Americans with Disabilities
Act (ADA), 42 U.S.C. § 12102(2), and is a qualified individual with a disability as
defined in Section 504 of the Rehabilitation Act of 1973 (Section 504), 29 U.S.C. §
705(20).

Bradley was civilly committed to METO per court Order.

Bradley was a patient of METO from November 16, 2006, through November 8, 2007.
Once he transferred out of METO and into a community based residence, Bradley was
afraid to leave his new home to attend day programming due to a fear of having to return
to METO; Bradley continues to express fear at being returned to METO.

Other Class Members receiving services through the METO program are persons with
developmental disabilities, persons with acute psychiatric conditions, persons diverted
from criminal courts, and others.

DHS developed METO pursuant to a directive of the Minnesota legislature, codified at
Minnesota Statutes, section 252.025, subd. 7, for the purpose of serving “Minnesotans
who have developmental disabilities and exhibit severe behaviors which present a risk to
public safety. [METO] must provide specialized residential services in Cambridge and
an array of community support services statewide.”

Despite the requirement of Section 252.025, subd. 7 requiring METO to serve persons
“which present a risk to public safety,” the Minnesota Department of Management and
Budget published an Agency Profile of DHS in its 2010-11 Biennial Budget Report, p.
169 (December 2008) indicating that the population served by METO includes “persons

who are committed as developmentally disabled who may pose a public safety risk.”
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(emphasis in original), indicating that DHS may be seeking funding for services beyond
its statutory authority.

35. METO was developed and is operated under the Forensic Services office of the State
Operated Services program under the Chemical and Mental Health Services Division of
the Minnesota Department of Human Services (DHS), which is an agency of the State of
Minnesota.

36. METO is licensed by the Licensing Division of DHS as an Intermediate Care
Facility/Developmentally Disabled (ICF/DD).

37. At all times material, Defendants are responsible for all aspects of the operation of
METO and/or for the health, safety and well being of Bradley and Class Members.

38. METO is an institution within the meaning of 42 U.S.C. § 1997(1).

39. METO is a mental health and developmental disabilities treatment program that provides
services for individuals committed by the courts as developmentally disabled and/or
mentally ill who pose a public safety risk.

40. DHS, as the operator of METO, is a public entity as defined in the ADA and
implementing regulations, 42 U.S.C. 12131(1), 28 C.F.R. § 35, in that it is a state or local
governmental entity or agency thereof.

41. DHS, as the operator of METO, is a program or activity as defined in of Section 504 of
the Rehabilitation Act, 29 U.S.C. § 794(b)(1)(A), in that it is a department, agency,
special purpose district, or other instrumentality of a state or local government.

42.  Atall times material, METO received federal funds and was a participant in the Medicaid
system, rendering METO subject to the Patient Bill of Rights, including the right to be

free from seclusion or restraints. 42 C.F.R. § 482.13(e).
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43.  Through online published material, METO represented:
METO serves the public interest by providing comprehensive treatment to
individuals with mental retardation® and co-occurring conditions to promote safe
and sustainable return to their communities of origin.
A statewide program, METO has the capacity to provide specialized residential
services for up to 48 clients on the Cambridge campus. The program makes use of
intense levels of staff supervision and internal client management procedures to
maintain security. Residential units have been constructed to be as homelike as
possible, permitting clients to maintain or improve daily living skills that facilitate
development of self-esteem, acceptance of personal responsibility, and eventual
reintegration into the community.
Treatment for individuals who have committed criminal offenses: Treatment
focuses on teaching alternatives to aggression, enhancing self-concept and
learning to accept personal responsibility.

Treatment for aggressive/assaultive and other challenging behaviors: Treatment
includes behavior management/therapy.

44, In Minnesota, the term “Rule 40” refers to Minnesota Rules 9525.2700-9525.2810,
promulgated pursuant to Minnesota Statute section 245.825, that govern the use of
aversive and deprivation procedures such as seclusion and restraints.

45, Rule 40 provides standards that govern the use of aversive and deprivation procedures
with persons who have a developmental disability and who are served by a license holder
licensed by the Commissioner of the DHS, including METO.

46. Rule 40 prohibits the use of seclusion. Minn. R. 9525.2730(2)(D).  Based upon
information and belief, METO used seclusion against its patients in direct violation of
Rule 40.

47. Rule 40 does not encourage or require the use of aversive and deprivation
procedures, but rather encourages the use of positive intervention approaches as an

alternative to aversive or deprivation procedures.

! The appropriate term is “developmental disability.” Minn. Stat. § 15.001.
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Defendants made false representations to Plaintiffs regarding the use and scope of
Rule 40 procedures and psychotropic/neuroleptic drugs.

Bradley lacked the capacity to consent to the use of Rule 40 procedures and/or the
use of psychotropic/neuroleptic drugs.

Defendants knew or should have known that Bradley lacked the capacity to consent
to the use of Rule 40 procedures and psychotropic/neuroleptic drugs.

Although Bradley lacked the capacity to consent to the use of Rule 40 procedures
and/or the use of psychotropic/neuroleptic drugs, which was known or should have
been known to Defendants, Defendants caused Bradley to sign consent forms as his
own legal representative prior to the Jensens becoming his legal guardians.
Defendants implemented Rule 40 procedures and psychotropic/neuroleptic drugs
pursuant to the alleged consent of Bradley.

Subsequent to their appointment as Bradley’s guardians, Defendants’ coerced the
Jensens and other guardians similarly situated through threats of retaliation and
fraudulent conduct, including through Defendants’ silence when they had an
obligation to disclose, into consenting to certain purported Rule 40 seclusion and
mechanical restraint procedures.

At all times material, Defendants’ practices subjected Bradley and Class Members to
repeated, excessive and improper use of seclusion methods and restraints, including law
enforcement-type mechanical devices in the form of metal handcuffs and leg hobbles
including leg irons, shackles and/or nylon straps.

On repeated occasions, Defendants subjected Bradley to seclusion methods, including

impeding the Jensens from having contact with Bradley (e.g., refusing phone contact near
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the Thanksgiving Holiday) and secluding him in his room without the choice to leave for
non-threatening behavior.

The METO facility has two Seclusion Rooms which are empty rooms which may not
contain any padding; the access door to the Rooms contains a viewing window.
Defendants placed at least one Class Member in a Seclusion Room on repeated
occasions, and, upon information and belief, placed a stripped female in a Seclusion
Room despite the ability for persons to look into the Room through the viewing window.
Upon information and belief, Defendants routinely subjected Bradley and Class Members
to seclusion methods veiled as “time outs” or similar methods, but which had little, if
any, beneficial therapeutic effects and were used solely as punishment.

Upon information and belief, Defendants also secluded some Class Members by
depriving them of visits with their families.

Defendants subjected Bradley to the use of mechanical restraints, including metal
handcuffs and leg hobbles, on at least 70 occasions; Class Members were subjected to
mechanical restraints as well, sometimes hundreds of times per year.

Defendants’ used or allowed the use of restraints, including metal handcuffs and leg
hobbles, to restrain Bradley and Class Members when behaviors were displayed that
Defendants summarily and routinely deemed to be antecedent to more severe self
injurious behaviors but were not determined to cause imminent injury and did not
constitute an emergency.

Defendants used or allowed the use of restraints as an improper and routine behavior
modification technique to correct behaviors, which were manifestations of their

disabilities.
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Bradley was placed in restraints, including metal handcuffs and/or leg hobbles, for minor
behaviors that did not pose a threat of imminent danger to himself or others, such as
spitting, vomiting, urinating, laughing, and other behaviors, all of which were
manifestations of Bradley’s disability.

Defendants’ use or allowance of restraints, including metal handcuffs and leg hobbles,
including leg irons, shackles and/or nylon straps, was a routine treatment modality rising
to the level of a pattern of practice, which grossly violated generally accepted best
practice standards and the standard of care.

Defendants failed to provide Bradley and Class Members with training and skills to
ensure their safety and to facilitate their ability to function free from bodily restraints.
Defendants’ failed to provide Bradley and Class Members training and skills that would
significantly reduce the need for restraints or the likelihood of self-injurious conduct.
Accepted best practice standards and the standard of care indicate restraints should not be
used, and that positive behavioral supports, which include assessing the purpose of the
behaviors and determining positive alternatives for individuals to employ, is the preferred
approach. If restraints are used, they must be for situations where there is imminent risk
of harm to the patient or others, and only for as long as the risk is present.

Defendants failed to use or require the use of positive intervention techniques or other
methods of least restriction to modify behavior and to ensure that Bradley and Class
Members were free from undue, unreasonable, cruel and inhumane restraints, and
provided with reasonably safe conditions of confinement, personal security, reasonable
protection from harm, adequate care and to otherwise protect Bradley and Class Members

from harm.
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Defendants failed to assess Bradley and Class Members to ascertain whether adequate
treatment, support and services were received in the most integrated setting appropriate to
their individual needs.

Defendants’ use of seclusion methods and restraints, including law enforcement-type
mechanical devices in the form of metal handcuffs and leg hobbles, violated accepted
professional standards of care, thereby causing Bradley and Class Members to suffer
damages and exposing them to significant risk of harm.

As early as 1949, Minnesota officials recognized the barbarism associated with the use of
restraints when administrators at the Moose Lake State Hospital discontinued the use of
restraints and chose to treat patients humanely and therapeutically rather through the
threat of restraints. Moose Lake State Hospital was a part of the State Operated Services
division of the DHS, just as METO is today.

On January 21, 2009, Dr. Read Sulik, Assistant Commissioner for Chemical and Mental
Health Services for the Minnesota Department of Human Services, with authority over
METO, testified before the Minnesota Senate, Finance Health and Human Services
Budget Division committee regarding the lack of oversight and lack of staff training at
METO. Dr. Sulik made the following representations:

In response to a question regarding perceived lack of oversight at METO, which was
apparent from the Ombudsman investigation report regarding METO entitled “Just Plain
Wrong,” Dr. Sulik stated that he had revised the hierarchical reporting structure so that
METQ’s Clinical Director, among others, would now report to him directly and that he
would now receive the administrative, financial and clinical reports to ensure that he was
being updated on the clinical needs and clinical operations of METO. He further stated
that historically there had never been a Clinical Director reporting to the Assistant
Commissioner at State Operated Services.

In response to a question regarding METO staff’s lack of training, Dr. Sulik stated: “I

don’t want to indicate that the skill sets are missing, but they are not at the level of
competence and acquisition that I aspire to get to within all of our programs. . . .”
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72. In an October 1, 2008 article in the Isanti County News, after agreeing with the
Ombudsman‘s investigative findings related to the use of restraints at METO, DHS’s
spokesperson was quoted as saying the “use of restraints within this program to safeguard
patients and staff is essential.”

73. In contrast, at public meetings on July 7, 2009, Dr. Sulik stated that he wanted to
eliminate the use of seclusion and restraints on METO patients, that current efforts exist
to reduce the use of seclusion and restraints, and that METO could treat patients without
using seclusion and restraint, but that METO staff would require proper training in order
to do so. Dr. Sulik further indicated that he wanted to transfer employee skill sets to
utilize positive behavioral interventions.

74. In further comments, Dr. Sulik stated that the METO program was placed in the Forensic
Services office within DHS, which may have clouded METO’s original purposes and
goals internally and externally. Dr. Sulik also stated there are multiple levels of criminal
and civil commitments to METO.

75. Dr. Sulik recognized that METO had been used inappropriately as an acute psychiatric
facility, and that some individuals had been inappropriately placed in METO who did not
exhibit behavioral aggression or acute psychiatric issues.

76. Upon information and belief, METO may be increasing the use of chemical restraints
(i.e., medications) to replace or supplement its reduced use of mechanical restraints.

77. Recently, upon information and belief, DHS/METO officials began transferring METO
patients with developmental disabilities to the St. Peter Regional Treatment Center,
which is a facility serving persons who are mentally ill and dangerous or chemically

dependent, placing METO patients into the general forensic population at St. Peter rather
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than a specialized developmental disability unit, which may or may not exist, over the
objections of the Ombudsman and others. Upon information and belief, St. Peter may not
be licensed to serve persons with developmental disabilities and that DHS/METO
continues to transfer patients to the St. Peter facility who have developmental disabilities

and do not meet the criteria for admission at St. Peter.

Minnesota Office of Ombudsman for Mental Health and Developmental Disabilities

Investigation

In 2007 and 2008, the Minnesota Office of Ombudsman for Mental Health and
Developmental Disabilities investigated the treatment provided at METO in response to a
complaint regarding the use of physical restraints on patients with developmental
disabilities, including metal, law enforcement style handcuffs and leg hobbles.

On September 18, 2008, the Ombudsman’s Office published an extensive report, entitled
“Just Plain  Wrong,” detailing its investigation, findings, conclusions and
recommendations. What the Ombudsman found was shocking:

e Documents in individual records revealed that people were being routinely
restrained in a prone face down position and placed in metal handcuffs and
leg hobbles. In at least one case, a client that the metal handcuffs and leg
hobbles were secured together behind the person, further immobilizing the
arms and legs, reported it to the Ombudsman staff. Some individuals were
restrained with a waist belt restraint that cuffed their hands to their waist.
An individual with an unsteady gait was routinely placed in this type of
restraint, putting that person at risk of injury if they should fall. Others
were being restrained on a restraint board with straps across their limbs
and trunk. METO policies stated that a person was not to be restrained for
more than 50 minutes. Ombudsman staff found numerous examples of
documented incidents where after 50 minutes in a restraint, staff would
continue the restraint but document it on a different restraint use form,
sometimes with no indication that it was a continuation of the previous
restraint.

e Documentation revealed that in most cases where restraints were used the
person was calm and cooperative about going into the restraint but began
to struggle, cry and yell once they were in the restraints. In some cases,
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clients appeared conditioned to “assume the position™ for application of

restraints where they would lie on the floor and put their hands behind
their back without resistance. One client who was regularly restrained
with metal handcuffs and leg irons stated that once the restraints were on
he/she began to experience discomfort which led to crying, yelling and
struggling against restraints. The METO policy stated that a person had to
be calm for 15 minutes before they could be released from restraints.

The Ombudsman further reported, in part:

A

METO was a program that was established with a good foundation and lofty goals
but had slid into a pattern of practice that used restraints as a routine treatment
modality;

Generally accepted best practice standards indicated that restraints should only be
used in a situation where there is imminent risk to the patients or others and only
for as long as the risk is present;

Current best practice standards focused on positive behavioral supports, which
included assessing the purpose of the behaviors and finding positive alternatives
for the individual to employ;

Sixty three percent (63%) of METO patients at the time of the review, had been
restrained and the majority of those had been restrained multiple times; one
patient had been restrain 299 times in 2006 and 230 times in 2007;

Reasons for restraining patients included touching a pizza box;

No alternatives were attempted to avoid the use of restraints;

The length of time some patients were in restraints exceed METO’s own
guidelines; and

The agencies who had protective obligations for METO patients or responsibility
to serve as a checks and balances over the actions of the program, failed to protect
the patients or turned a blind eye to the problem.

The Ombudsman concluded, in part, that:

A

There is an abundance of research and evidence that positive practices can work
to alter challenging behaviors.

Positive Interventions are the generally accepted standard of care for persons with
developmental disabilities.

2 «Assuming the position” procedures are prohibited. Minn. R. 9525.2730(2)(C).
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C. There is a legitimate place in the spectrum of care for a facility envisioned by
METQO’s empowering legislation.

D. METO currently has a program-wide practice of routine use of restraints
employed as a basic treatment modality. This practice embodies a deeply
ingrained philosophy of care.

E. Staff members of the facility believe that their clients will not get better if they do
not use this form of treatment.

F. The practice using restraints is practiced widely and is anticipated with every
admission. This is evidenced by the standard check off on the admission form
that there are no contraindications to the use of restraints.

G. The facility agreed to look for alternative restraint devices that are safe and more
acceptable in a health care setting.

H. Inappropriate use of restraints can constitute abuse under Minnesota’s Vulnerable

Adult Act.

It is the opinion of the Ombudsman that certain practices have violated the human
and civil rights of some clients.

As a result of the investigation, the Ombudsman recommended in part:

A

METO should immediately discontinue the use of restraints in any form except
when [imminent] risk of harm is present.

All staff should receive training in positive behavioral programming, rights of
clients, documentation and other training as identified in any program evaluation.

METO should establish an overarching approach to the use of restraints that
applies to all clients regardless of what type of licensing covers any given unit.
Human rights are universal and every client has the right to be treated with dignity
and respect.

County case managers should become more active participants in their client’s
plan of care and should be encouraged to challenge practices to assure that all
reasonable methods have been tried before any restrain is to be used.

In the Report’s closing comments, the Ombudsman stated:

It appears as if the METO program has lost sight of its original vision and
mission. Minnesota has fallen back on the failed practices of the past that led to
the necessity of a Federal Consent Decree. Without immediate and substantive
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change, the state is at risk of further federal intervention. METO clients deserve
to receive treatment and supports that fully incorporate them into the fabric of our
communities as equal and participating members. Those who know and work
with these citizens know how much they contribute and how much they enrich
our lives. These citizens deserve better and the taxpayers of Minnesota deserve
more effective use of their resources.
The Ombudsman found many individuals were adversely affected by the METO policies
and procedures regarding the use of mechanical restraints.
As further background, the Report further indicated that “METO was partially the result
of the closure of the Cambridge State Hospital after the state entered into a Federal
Consent Agreement. The Agreement was the outcome of a lengthy Federal litigation
about the conditions of care and treatment of the residents of the Hospital.”
A copy of the Ombudsman’s Report is attached as Exhibit 1 and made a part of this
Complaint as if fully stated herein.
By letter dated August 8, 2008, in response to a draft of the Ombudsman’s Report, the
Minnesota Department of Human Services represented the following regarding the
continued use of restraints:
In February 2008, METO established (1) a uniform policy and procedure
to be applied to all units, regardless of the type of applicable licensing
regimen, regarding the use of restraints, and (2) an aggressive goal and
timetable that all staff will be trained by March 1, 2008, and that goal was
met. Under the new policy and procedure, METO has discontinued the
use of restraints in any form except when imminent risk of harm is
present.
Upon information and belief, METO continues to use mechanical restraints, and

restraints in the form of chemicals, in contravention of its stated policy that restraints

would not be used “in any form except when imminent risk of harm is present.”
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Minnesota Department of Health Investigation

89. On January 10 and 11, 2008, the Minnesota Department of Health (MDH), Office of
Health Facility Complaints (OHFC), made unannounced visits to METO in order to
investigate an alleged violation of the Conditions of Participation for Intermediate Care
Facilities for Persons with Developmental Disabilities, specifically the condition related
to Client Behavior and Facility Practice.

90. On February 28, 2008, OHFC issued an Investigative Report, which included the
following findings:

A. METO failed to ensure patients were free from unnecessary physical restraints
and/or drugs;

B. METO failed to revise individual program plans as necessary related to behaviors;

C. METO failed to incorporate alternative interventions into patients’ individual
program plans in place of restraints; and

D. METO failed to utilize restraints in a manner that would reduce the need for
restraints and eliminate the behavior;

91.  An administrative employee who was interviewed during the MDH investigation stated
that injuries related to restraint use included redness from handcuffs, bumps, bruises, rug
burns and at least one broken arm.

92. A copy of the OHFC Investigative Report is attached hereto at Exhibit 1, Appendix B,
and made a part of this Complaint as if fully stated herein.

DHS Licensing Investigation and Corrective Orders

93. The Minnesota Department of Human Services, Division of Licensing (DHS Licensing)
issued an Investigation Memorandum and Corrective Orders on April 4, 2008, regarding
complaints about the use of controlled procedures at METO, in particular, the use of

mechanical and manual restraints.
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DHS Licensing found the following violations of the use of controlled procedures or

restraints and/or Minnesota Rules 9525.2700-9525.2810:

A

METO’s Individual Program Plans (IPPs) developed for the use of controlled
procedures, did not meet the required standards for assessment, content, and
review, including the failure to obtain a report from the physician on whether
there were existing medical conditions that could result in the demonstration of
behavior for which a controlled procedure may be proposed or should be
considered in the development of an IPP for controlled procedure use.

METO staff use controlled procedures for staff convenience and not based on the
standards and conditions for use of the procedures; patients were told if they did
not stop engaging in a behavior, a controlled procedure would be used and no
efforts to teach an alternative behavior were used.

METO staff implemented controlled procedures on an emergency basis for staff
convenience without the patients’ behavior meeting the criteria for use (i.e.,
immediate intervention was needed to protect the person or others from physical
injury or to prevent severe property damage that is an immediate threat to the
physical safety of the person or others).

METO failed to complete the required review and reporting when a controlled
procedure was used on an emergency basis.

DHS Licensing issued a Corrective Order to METO that contained six citations, which

required corrective action, including the following:

A

Failure to ensure that all the required standards and conditions for the use of
controlled procedures were met;

Failure to obtain the required assessment information on persons who had a
controlled procedure as part of their Individual Program Plan (IPP);

Failure to ensure necessary conditions were met when an emergency use of a
controlled procedure was implemented on a patient; and

Failure to implement METO’s own policy on the emergency use of controlled
procedures.

A copy the DHS Licensing Report is attached at Exhibit 1, Appendix C and made a part

of this Complaint as if fully stated herein.
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At all times material, as more fully described in the foregoing allegations, Defendants

acted under color of state law.

CounT |
42 U.S.C. 81983 — FOURTEENTH AMENDMENT

98.

99.

100.

101.

102.

Plaintiffs re-allege the allegations set forth in the preceding paragraphs as if fully set forth
herein.

Defendants are obligated to operate and implement METO and safeguard patients in the
METO program, including Bradley and Class Members, in a manner that does not
infringe upon their federal and civil rights, including rights granted pursuant to the
Fourteenth Amendment to the Constitution of the United States (Fourteenth
Amendment), and by other federal law and/or state law.

Defendants acted under color of state law and engaged in an official policy and/or custom
of restraining Bradley and Class Members using improper seclusion methods and
restraints, including law enforcement-type mechanical devices in the form of metal
handcuffs and leg hobbles, violating Bradley’s federal rights as protected by the
Fourteenth Amendment, as enforced through 42 U.S.C. § 1983 (Section 1983).
Defendants acted in clear violation of well-settled law of which reasonable persons would
have been aware.

Defendants’ acts and omissions deprived Plaintiffs and Class Members of rights,
privileges, or immunities secured or protected by the Fourteenth Amendment and federal
law, including but not limited to the right to reasonably safe conditions of confinement,
personal security, freedom from undue and unreasonable bodily restraints, reasonable
protection from harm, and adequate care, and freedom from threats and coercion causing

Plaintiffs damages in an amount to be proven at trial, including attorneys fees and costs.
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To the extent discovery in this action reveals METO is a program assisted with funds
under the Developmental Disability Assistance and Bill of Rights Act (DD Act),
Plaintiffs reserve the right to amend this Complaint to assert claims based upon
violation(s) of the DD Act’s contingency requirements to receive funds thereunder.
Specifically, Defendants failed to have in place an individual written habilitation plan for

Bradley, and, in the alternative, failed to have the individual habilitation plan in effect.

Count 11
42 U.S.C. 8§ 1983 — EIGHTH AMENDMENT

104.

105.

106.

107.

Plaintiffs re-allege the allegations set forth in the preceding paragraphs as if fully set forth
herein.

Defendants are obligated to operate and implement METO and safeguard patients in the
METO program in a manner that does not infringe upon their federal rights, including for
certain Class Members rights guaranteed pursuant to the Eighth Amendment to the
Constitution of the United States (Eighth Amendment), and by other federal law and/or
state law.

Defendants acted under color of state law and engaged in an official policy and/or custom
of restraining METO patients using improper seclusion methods and restraints, including
law enforcement-type mechanical devices in the form of metal handcuffs and leg
hobbles, including leg irons, shackles and/or nylon straps, violating the federal rights of
certain Class Members to be free from cruel and unusual punishment as protected by the
Eighth Amendment, as enforced pursuant to 42 U.S.C. § 1983.

Defendants used restraints and seclusion methods, as alleged herein, to punish patients of

the METO program.
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Defendants acted in clear violation of well-settled law of which reasonable persons would
have been aware.

Defendants’ acts and omissions deprived certain Class Members of their rights,
privileges, or immunities secured or protected by the Eighth Amendment and federal law,
including but not limited to the right to be free from cruel and unusual punishment,

causing damages in an amount to be proven at trial, including attorneys fees and costs.

CounT I
VIOLATION THE CONSTITUTION OF THE STATE OF MINNESOTA (ART. I, SEC. 7)

110.

111.

112.

Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

Defendants’ acts and omissions deprived Plaintiffs and Class Members of rights,
privileges, or immunities secured or protected by the Article I, Section 7 of the
Constitution of the State of Minnesota, including but not limited to the right to reasonably
safe conditions of confinement, personal security, freedom from undue and unreasonable
bodily restraints, reasonable protection from harm, and adequate care, and freedom from
threats and coercion causing Plaintiffs and Class Members damages in an amount to be
proven at trial, including attorneys fees and costs.

Defendants acted in clear violation of well-settled law of which reasonable persons would

have been aware.

COuNT IV
VIOLATION THE CONSTITUTION OF THE STATE OF MINNESOTA (ART. I, SEC. 5)

113.

Plaintiffs re-allege the allegations set forth in the preceding paragraphs as if fully set forth

herein.
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Defendants acted under color of state law and engaged in an official policy and/or custom
of restraining Class Members with improper seclusion methods and restraints, including
law enforcement-type mechanical devices in the form of metal handcuffs and leg
hobbles, including leg irons, shackles and/or nylon straps, violating certain Class
Members’ rights to be free from cruel and unusual punishment as guaranteed pursuant to
Article 1, Section 5 of the Constitution of the State of Minnesota.

Defendants used restraints and seclusion methods, as alleged herein, to punish patients of
the METO program.

Defendants acted in clear violation of well-settled law of which reasonable persons would

have been aware.

Count VvV
DECLARATORY RELIEF

MINN. STAT. 245.825 AND MINN. R. 9525.2700 - .2810 VIOLATE STATE AND FEDERAL

CONSTITUTIONS

117.

118.

119.

Plaintiffs re-allege the allegations set forth in the preceding paragraphs as if fully set forth
herein.

Minnesota Statutes, section 245.825 (Section 245.825) and rules promulgated by DHS
under the authority of Section 245.825, published at Minnesota Rules 9525.2700 - .2810,
(Rules 9525.2700 - .2810), govern the use of aversive and deprivation procedures,
including permitting the use of seclusion and mechanical restraints, in licensed facilities
serving persons with developmental disabilities, including METO.

Section 245.825, and Rules 9525.2700-.2810, are unconstitutional and void in that they
violate the fundamental guarantee of freedom from cruel and unusual punishment as
guaranteed by the Eighth Amendment and by Article I, Section 5 of the Constitution of

the State of Minnesota.
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120.  Section 245.825 and Rules 9525.2700-.2810 are further unconstitutional and void in that
they violate the fundamental right to reasonably safe conditions of confinement, personal
security, freedom from undue and unreasonable bodily restraints, reasonable protection
from harm, and adequate care, and freedom from threats and coercion as guaranteed and
protected by the Fourteenth Amendment and by Article I, Sections 7 of the Constitution
of the State of Minnesota.

121. Plaintiffs seek a declaration from this Court that Section 245.825 and Rules 9525-.2810
are unconstitutional under the U.S. and Minnesota Constitutions and prohibiting the State
of Minnesota, the DHS, METO and any others from invoking, using or enforcing in any

manner or for any purpose the same.

CouNnT VI
VIOLATION OF TITLE I1 OF THE AMERICANS WITH DISABILITIES ACT

122. Plaintiffs re-allege the allegations set forth in the preceding paragraphs as if fully set forth
herein.

123. Defendants are obligated to provide treatment, support, and services to patients of METO
consistent with the Americans with Disabilities Act (ADA) and implementing
regulations. 42 U.S.C. § 12101 et seq., 28 C.F.R. § 35.

124. Defendants’ egregious, flagrant and inhume acts and omissions violate Title 1l of the
ADA and implementing regulations. 42 U.S.C. § 12101 et seq., 28 C.F.R. § 35.

125.  As aresult of Defendants’ acts and omissions, Bradley and Class Members were deprived
of rights, privileges, or immunities secured and protected by federal law, and caused
irreparable harm.

126. As a result of Defendants’ acts and omissions, Bradley and Class Members were denied

access to the full utilization and benefit of treatment services based on disability status.
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127. As a result of Defendants’ practices, Bradley and Class Members were deprived equal
access to a public entity’s services, programs, and activities and were otherwise adversely
affected as a member of the public accessing METO’s programs and activities.

128. Defendants conduct caused Plaintiffs and Class Members damages in an amount to be

proven at trial, including attorneys fees and costs.

CounT VII
VIOLATION OF SECTION 504 OF THE REHABILITATION ACT

129. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

130. Defendants’ egregious, flagrant and inhumane acts and omissions violate Section 504 of
the Rehabilitation Act and implementing regulations. 29 U.S.C. § 794, 34 C.F.R. § 104.

131. Asaresult of Defendants’ acts and omissions, Bradley and Class Members were deprived
of rights, privileges, or immunities secured and protected by federal law, and caused
irreparable harm.

132.  As a result of Defendants’ acts and omissions, Bradley and Class Members, by reason of
disability, were excluded from the participation in, denied the benefits of, or subjected to
discrimination while patients at METO.

133. Defendants’ conduct caused Plaintiffs and Class Members damages in an amount to be

proven at trial, including attorney fees and costs.

CouNT VIII
VIOLATION OF THE MINNESOTA HUMAN RIGHTS ACT

134. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if

fully set forth herein.
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135. Defendants are obligated to operate METO in a manner free from discrimination and that
does not infringe upon the rights of individuals confined to METO as protected by the
Minnesota Human Rights Act (MHRA), Minn. Stat. § 363A et seq., and other applicable
law.

136. Defendants’ egregious, flagrant and inhumane acts and omissions constitute a pattern or
practice that violated Bradley and others’ state rights as protected by MHRA, including
freedom from discrimination based on disability.

137. The disabilities of Bradley and Class Members tolls the accrual of their claims under
MHRA.

138. Defendants’ conduct caused Plaintiffs damages in an amount to be proven at trial,

including attorneys fees and costs.

COUNT IX
NEGLIGENCE PER SE
42 CF.R.§482.13

—
©

Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.
140. At all times material, METO participated in the Medicaid program thereby subjecting

METO to the federal patients’ bill of rights, codified at 42 C.E.R. § 482.13.

141. Defendants are obligated to operate and implement METO consistent with 42 C.F.R. 8§
482.13, sub. 3, which provides that “All patients have the right to be free from physical or
mental abuse, and corporal punishment. All patients have the right to be free from
restraint or seclusion, of any form, imposed as a means of coercion, discipline,

convenience, or retaliation by staff.”
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Bradley and Class Members are persons within the intended protection of 42 C.F.R. §
482.13, subp. 3.

Defendants failed to use or require the use of positive approaches as an alternative to
seclusion or restraint procedures, and otherwise failed to comply with 42 C.F.R. 8
482.13 as identified herein.

Defendants’ egregious, flagrant and inhumane acts and omissions constitute a pattern or
practice violating 42 C.F.R. § 482.13.

The harm suffered by Bradley and Class Members is of the type 42 C.E.R. § 482.13 was
intended to prevent.

Defendants conduct caused Plaintiffs and Class Members damages in an amount to be

proven at trial, including attorney fees and costs.

CounT X
NEGLIGENCE PER SE
MINNESOTA STATUTES, SECTION 245.825 AND RULE 40/MINN. R. 9525.2700 - .2810

147.

148.

149.

Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

Defendants are obligated to operate and implement METO consistent with Minnesota
Statutes, Section 245.825 and Rule 40 (i.e., Minn. Rules 9525.2700 - .2810), which
mandate that no rules shall encourage or require the use of aversive or deprivation
procedures.

Bradley and Class Members are persons within the intended protection of Section

245.825 and Rule 40
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150. Defendants failed to use or require the use of positive approaches as an alternative to
aversion and deprivation procedures and failed to document or require the
documentation that positive approaches were tried and were unsuccessful.

151. Defendant’ egregious, flagrant and inhumane acts and omissions constitute a pattern or
practice violating Rule 40 and Section 245.825.

152. The harm suffered by Bradley and Class Members is of the type Section 245.825 and
Rule 40 was intended to prevent.

153. Defendants conduct caused Plaintiffs and Class Members damages in an amount to be

proven at trial, including attorney fees and costs.

CouNnTt XI
NEGLIGENCE PER SE
MINNESOTA STATUTES, SECTION 144.651

154.  Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

155.  Pursuant to Minnesota Statutes, Section 144.651, subd. 14, METO patients are to be free
from maltreatment, particularly from unnecessary drugs and physical restraints.

156. Bradley and Class Members are persons within the intended protection of Section
144.651, subd. 14.

157. Defendants’ egregious, flagrant and inhumane acts and omissions deprived Bradley and
Class Members of the right to be free from maltreatment.

158. The harm suffered by Bradley and Class Members is of the type Section 144.651, subd.
14 was intended to prevent.

159. Defendants conduct caused Plaintiffs and Class Members damages in an amount to be

proven at trial, including attorney fees and costs.
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CounTt XII
NEGLIGENCE PER SE
MINNESOTA STATUTES, SECTIONS 253B.03, suBD. 1 AND 245.825

160. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

161. Pursuant to Minnesota Statutes, Section 253B.03, subd. 1, persons have the right to
be free from restraints, and restraints shall not be applied to patients with
developmental disabilities except as permitted under Section 245.825.

162. Bradley and Class Members are persons within the intended protection of Sections
253B.03, subd. 1 and 245.825.

163. Defendants use or allowance thereof, of metal handcuffs and leg hobbles to restrain
Bradley and Class Members violated Sections 253B.03, subd. 1 and 245.825 as
alleged herein.

164. Defendants’ egregious, flagrant and inhumane acts and omissions deprived Bradley and
Class Members of the right to be free from restraints, violating Sections 253B.03, subd. 1
and 245.825.

165. The harm suffered by Bradley and Class Members is of the type Sections 253B.03, subd.
1 and 245.825 was intended to prevent.

166. Defendants’ conduct cause Plaintiffs and Class Members damages in an amount to be

proven at trial, including attorneys fees and costs.

CounTt XII1
NEGLIGENCE
MINNESOTA STATUTE, SECTIONS 626.556, 626.557 AND 626.5572 — VULNERABLE PERSONS

167. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if

fully set forth herein.
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168. At all times material, Bradley and Class Members were vulnerable adults or children
pursuant to Minn. Stat. 88 626.556, .557 and .5572, as they were unable or unlikely to
report abuse or neglect without assistance due to developmental disability.

169. Defendants’ egregious, flagrant and inhumane acts and omissions constitute “abuse” as
defined by applicable law.

170. Bradley and Class Members are persons within the intended protection of Sections
626.556, .557 and .5572, subd. 2

171. Defendants failed to properly report the maltreatment of Bradley and Class Members
about which Defendants knew or should have known. This failure to report constituted
violations by Defendants of Sections 626..556, .557 and 626.5572.

172. The harm suffered by Bradley and Class Members is of the type Sections 626.556, .557
and 626.5572, subd. 2 were intended to prevent.

173.  Asadirect and proximate result of Defendants’ violations of Sections 626..556, .557 and

626.5572, Bradley suffered injuries and damages in an amount to be proven at trial.

CoOuNT XIV
FALSE IMPRISONMENT

174. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

175. Defendants, without privilege, intentionally and repeatedly used metal mechanical
handcuffs and leg hobbles to wrongfully restrain and confine Bradley and Class
Members.

176. Defendants, without privilege, intentionally and repeatedly used seclusion methods to

wrongfully confine Bradley and Class Members.
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177. Bradley and Class Members were harmed by Defendants’ wrongful restraint, seclusion
and confinement.

178. Defendants’ restraint, seclusion and confinement of Bradley and Class Members were
complete in that there were no known reasonable means of escape.

179. As a direct and proximate result of the false imprisonment by the Defendants, Bradley

and Class Members suffered injuries and damages in an amount to be proven at trial.

COUNT XV
ASSAULT

180. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

181. Without consent or privilege, by an intentional act directed at Bradley and Class
Members, Defendants’ caused Bradley and Class Members apprehension or fear of
immediate harm or offensive contact through the excessive and repeated use of seclusion
and law enforcement-type mechanical restraints in the form of handcuffs and leg hobbles.

182. Defendants possessed the ability to cause the harm or offensive contact.

183. Bradley and Class Members had reasonable apprehension or fear that the immediate harm
or offensive contact would occur.

184. As a direct and proximate result of Defendants’ conduct, Bradley and Class Members

suffered injuries and damages in an amount to be proven at trial.

CoOuNT XVI
BATTERY

185. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if

fully set forth herein.
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186. Defendants intentionally caused harmful or offensive contact with the person of Bradley
and Class Members anything worn or held by or closely connected with them, without
consent or privilege.

187. Defendants’ act of restraining Bradley and Class Members and use of law enforcement-
type mental restraints were an offensive or harmful contact against them, and they did
nothing to provoke Defendants’ or cause Defendants’ to believe they were putting either
themselves or others in a position of imminent severe bodily harm, thus warranting use of
restraints.

188. As a direct and proximate result of Defendants’ battery, Bradley and Class Members

suffered injuries and damages in an amount to be proven at trial.

CoOUuNT XVII
NEGLIGENCE

189. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

190. Defendants’ owed Bradley and Class Members a duty of care to keep them free from
unlawful use of seclusion and restraints and protect from injury at all material times
herein.

191. Defendants’ failed to use reasonable care in their care and treatment of Bradley and Class
Members while a patient of the METO program through the excessive and repeated use
of seclusion methods and restraints, including law enforcement-type metal mechanical
devices in the form of handcuffs and leg hobbles.

192. Defendants’ egregious, flagrant and inhumane acts and omissions breached their duty of

care owed to Bradley and Class Members.
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193. As a direct and proximate result of Defendants’ acts and omissions alleged herein,
Bradley and Class Members suffered injuries and damages in an amount to be proven at

trial.

COUNT XVIII
GRO0OSS NEGLIGENCE

194. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

195. Defendants’ owed Bradley and Class Members a duty of care to keep them free from
unlawful use of seclusion and restraints and protect from injury at all material times
herein.

196. Defendants’ failed to use reasonable care in their care and treatment of Bradley and Class
Members while a patient of the METO program through the excessive and repeated use
of seclusion methods and restraints, including law enforcement-type mechanical devices
in the form of metal handcuffs and leg hobbles.

197. Defendants’ egregious, flagrant and inhumane acts and omissions breached their duty of
care owed to Bradley and Class Members resulting in negligence of the highest degree.

198. As a direct and proximate result of Defendants’ acts and omissions alleged herein,
Bradley and Class Members suffered injuries and damages in an amount to be proven at

trial.

CoOuNT XIX
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

199. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if

fully set forth herein.
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200. Defendants’ routine, excessive and repeated use of seclusion methods and law
enforcement-type metal mechanical restraints in the form of handcuffs and leg hobbles as
alleged herein, was extreme and outrageous such that Defendants’ conduct exceeded the
boundaries of decency and dignity, and is utterly intolerable to a civilized community.

201. Defendants’ conduct was intentional and reckless.

202. Defendants’ conduct caused Bradley and Class Members severe emotional distress at the
threat of being restrained and confined for any behavior no matter how slight and
unlikely to cause injury.

203. The distress was so severe that no reasonable person could be expected to endure it.

204. As a direct and proximate result of Defendants’ conduct, Bradley and Class Members

suffered injuries and damages in an amount to be proven at trial.

CoOuNT XX
FRAUD, MISREPRESENTATION AND RECKLESS MISREPRESENTATION

205. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

206. Defendants represented the METO program as a comprehensive treatment facility, which
promotes a “safe and sustainable return to the community” and is “homelike, permitting
clients to maintain and improve dialing living skills that facilitate development of self-
esteem, acceptance of personal responsibility, and eventual reintegration into the
community.”

207. Defendants represented METO as a treatment program that “focuses on teaching
alternatives to aggression, enhancing self-concept and learning to accept personal

responsibility.”
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208. Defendants, through their silence where there was an obligation to disclose, represented
that METO programs would operate consistent with applicable state and federal law as to
the use of seclusion methods and mechanical restraints.

209. Defendants’ misrepresentations regarding the type of treatment and care Bradley and
Class Members would receive in the METO program were material.

210. Defendants knew at the time these misrepresentations were made that they were false
and/or were made without the knowledge of whether they were true or false.

211. Defendants knew and/or should have known Bradley and Class Members did not receive
the care and treatment represented through the acts and omissions of Defendants.

212. These misrepresentations were made by Defendants with the intention of inducing
Plaintiffs to justifiably rely on Defendants with respect to the placement of Bradley and
Class Members in the METO program.

213. Plaintiffs relied and acted on Defendants’ false representations.

214. As a direct and proximate result of Defendants’ conduct, Bradley and Class Members
suffered injuries and damages in an amount to be proven at trial, including attorney fees

and costs.

CouNT XXI
NEGLIGENT MISREPRESENTATION

215. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

216. Defendants represented the METO program as a comprehensive treatment facility, which
promotes a “safe and sustainable return to the community” and is “homelike, permitting

clients to maintain and improve dialing living skills that facilitate development of self-
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esteem, acceptance of personal responsibility, and eventual reintegration into the
community.”

217. Defendants represented METO as a treatment program that “focuses on teaching
alternatives to aggression, enhancing self-concept and learning to accept personal
responsibility.”

218. Defendants, through their silence where there was an obligation to disclose, represented
that METO programs would operate consistent with applicable state and federal law as to
the use of seclusion methods and mechanical restraints.

219. Defendants’ misrepresentations regarding the type of treatment and care Bradley and
Class Members would receive in the METO program were material.

220. Defendants failed to use reasonable care or competence in obtaining information
regarding the type of care and treatment Bradley and Class Members would receive while
a patient in the METO program.

221. These representations were made by Defendants with the intention of inducing Bradley
and Class Members to justifiably rely on them in choosing the METO program.

222. Bradley and Class Members reasonably relied and acted on Defendants’ false
representations.

223. As a direct and proximate result of Defendants’ conduct, Bradley and Class Members
suffered injuries and damages in an amount to be proven at trial, including attorney fees

and costs.
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CounT XXII
CONSUMER FRAUD AND DECEPTIVE TRADE PRACTICES —
MINNESOTA STATUTES, SECTIONS 325F.69, 325D.44 AND 8.31, suBD. 3a.

224.  Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

225. Defendants held METO out to be a comprehensive treatment facility, which promotes a
“safe and sustainable return to the community” and is “homelike, permitting clients to
maintain and improve dialing living skills that facilitate development of self-esteem,
acceptance of personal responsibility, and eventual reintegration into the community.”

226. Defendants held METO out to be a treatment program that “focuses on teaching
alternatives to aggression, enhancing self-concept and learning to accept personal
responsibility.”

227. Defendants, through their silence where there was an obligation to disclose, represented
that METO programs would operate consistent with applicable state and federal law as to
the use of seclusion methods and mechanical restraints.

228. Defendants knew at the time these misrepresentations were made that they were false or
were made without the knowledge of whether they were true or false.

229. These misrepresentations were made by Defendants with the intention of inducing
Plaintiffs to justifiably rely on them in choosing the METO program.

230. Bradley and Class Members relied and acted on the false information and
misrepresentations made by Defendants’ regarding the type of treatment and care Bradley
and Class Members would receive as a patient of the METO program.

231. As a direct and proximate result of Defendants’ conduct, Bradley and Class Members

suffered injuries and damages in an amount to be proven at trial, including attorney fees,
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costs, disbursements, cots of investigation and other equitable relief as determined by the

Court.

CouNT XXI1I
INJUNCTIVE RELIEF

232. Plaintiffs re-allege by reference the allegations set forth in the preceding paragraphs as if
fully set forth herein.

233. Defendants’ practice involving the excessive, repeated and unlawful routine use of
seclusion and restraints, including the use of law enforcement-type mechanical devices in
the form of metal handcuffs and leg hobbles, violated and will continue to violate METO
patients’ rights, privileges, or immunities secured and protected by federal and state law.

234. Defendants’ practices, procedures and use of such restraints are capable of repetition but
evading review.

235. METO patients will be subjected to the same harm as Bradley and deprived of their
rights, privileges, or immunities secured and protected by federal and state law unless
enjoined through temporary and permanent injunctive relief.

236. The exact amount of damages cannot be determined, and therefore, there is no adequate
remedy at law.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully demand judgment against Defendants as follows:

1. The Court determine that this action may be maintained as a class action pursuant to Rule
23 of the Federal Rules of Civil Procedure;

2. The Court certify the Class as follows: Class Members (Class) consist of patients of the
METO program subjected to repeated, excessive and improper use of seclusion methods

and restraints routinely imposed as a means of behavior modification, coercion,
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discipline, convenience and/or retaliation, including the use of law enforcement-type
mechanical devices in the form of metal handcuffs and leg hobbles; as well as any

appropriate subclasses.

3. The Court appoint Plaintiffs as Class Representatives for the Class;
4. The Court appoint Plaintiffs’ Counsel of record as Counsel for the Class;
5. Temporarily and permanently enjoining Defendants, their officers, agents, employees,

subordinates, successors in office, and all those acting in concert or participation with
them from any further use of seclusion and restraints.

6. In the alternative, permanently enjoining Defendants, their officers, agents, employees,
subordinates, successors in office, and all those acting in concert or participation with
them from any further use of mechanical restraints unless an independent third party,
appointed by the Court, is physically present at METO, at Defendants’ cost, to observe
the alleged triggering behavior and agrees that the use of restraints are the only means
available to ensure the safety of the patient and/or others from imminent serious bodily
harm.

7. Enter a permanent injunction requiring Defendants to take such actions as will ensure that
lawful and humane conditions of confinement are afforded to METO patients including
the provision of adequate treatment in the most integrated and least restrictive setting
appropriate to their individual needs;

8. Plaintiffs and Class Members receive judgment for all damages, as allowed by and
consistent with applicable law, in an amount to be proven at trial;

9. Enter a judgment declaring that Minnesota Statutes, Section 245.825 and Minnesota

Rules, Part 9525.2700-.2810 are void and unconstitutional under the United States
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Constitution and the Constitution of the State of Minnesota, and permanently enjoining
their use or enforcement by anyone for any means;

10. Plaintiffs recover their reasonable attorneys fees, costs, disbursements, interest, and costs
of investigation, as allowed by and consistent with applicable law; and

11.  Such other and further relief as this Court deems just and proper.

Respectfully submitted,

JOHNSON & CONDON, P.A.

/s/ Shamus P. O’Meara
Dated:  July 10, 2009

Shamus P. O’Meara (#221454)
Mark R. Azman (#237061)

M. Annie Mullin (#0389206)
7401 Metro Boulevard, Suite 600
Minneapolis, MN 55439-3034
(952) 831-6544

ATTORNEYS FOR PLAINTIFFS
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STATEMENT BY GOVERNOR LUTHER W. YOUNGDAHL

AT THE BURNING OF RESTRAINTS

ANOKA STATE HOSPITAL, OCTOBER 31,1949

It is just a little more than 250 years ago since mentally ill and other citizens were burned at the
stake at Salem as witches.

A long period of time has elapsed since then. We discarded the stake but retained in our attitudes
toward the mentally ill the voodooism, demonology, fears, and superstitions associated with
witchcraft.

Tonight — Hallowe’en eve — we employ the stakes and fire for another purpose — to destroy the
strait-jackets, shackles, and manacles which were our heritage from the Salem days.

As little as eighteen months ago all but one of our mental hospitals used mechanical restraints.
Today most are restraint-free.

The bonfire which I am lighting tonight consists of 359 strait-jackets, 196 cuffs, 91 straps, and 25
canvas mittens.

No patient in the Anoka State Hospital is in restraint. Those restraints were removed from the
patients not by administrative coercion, but by the enlightened attitudes of the superintendent,
staff, employees, and volunteer workers of the Anoka State Hospital. They were removed as the
hospital’s answer to witchcraft.

By this action we say more than that we have liberated the patients from barbarous devices and the
approach which those devices symbolized.

By this action we say that we have liberated ourselves from witchcraft — that in taking off
mechanical restraints from the patients, we are taking off intellectual restraints from ourselves.

By this action we say to the patients that we understand them — that they need have no fears — that
those around them are their friends.

By this action we say to the patients that we will not rest until every possible thing is done to help
them get well and return to their families.

We have no easy job. The roots of demonology are deep. We have burned one evidence of this
tonight. We must be on our guard that it does not creep up in other forms — that what the bonfire
symbolizes tonight will carry on in public thinking until every last thing is done to make the state
hospital truly a house of hope for these most misunderstood of all human beings.

i
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Executive Summary

The Minnesota Extended Treatment Options (METO) is a program operated by
Minnesota’s Department of Human Service’s State Operated Services Division. It is
licensed as a 48 bed residential program for persons with developmental disabilities.
The program was established after the closure of the Cambridge State Hospital and was
designed to serve citizens with developmental disabilities who have some of the most
challenging behaviors, including those that may have been involved with the criminal
justice system or those who have lost their less restrictive community placement.

In April of 2007, the Office of Ombudsman for Mental Health and Developmental
Disabilities received a complaint about the use of physical restraints on these disabled
citizens that included the use of metal, law enforcement style handcuffs. In addition,
concern was raised by family members that if they did not authorize the use of such
restraints, they or their loved one would be subjected to retaliation.

Over the course of the next year, the Office of Ombudsman conducted a systematic
review of the treatment provided at the program as well as the laws, rules and quality
assurance mechanisms that were applicable to the facility. The agency interviewed
clients, family members, facility staff and management, county social service case
managers, experts in the field of developmental disabilities and interested stakeholders
to gather information about the program and its practices.

What the Ombudsman found was a program that was established with a good
foundation and lofty goals but had slid into a pattern of practice that used restraints as
a routine treatment modality in far too many cases. Generally accepted best practice
standards indicate that restraints should only be used in a situation where there is
imminent risk to the client or others and only for as long as the risk is present. In
addition, the use of restraints is a matter of Civil and Human Rights.

Current best practice standards focus on positive behavioral supports, which includes
assessing the purpose of the behaviors and finding positive alternatives for the
individual to employ.
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In the course of the review, the Ombudsman found that 63% of the residents who were
in METO at the time of the Ombudsman’s review had been restrained. Most of those
who had been restrained had been restrained multiple times. One of the most egregious
of the cases revealed a client who had been restrained 299 times in 2006 and 230 times in
2007. One example of reason to place a resident in restraints included “touching the
pizza box.” When the Ombudsman examined what alternatives had been tried to avoid
the use of restraints our agency saw that many times no alternatives were attempted. In
some cases the length of time the person was in restraints exceeded the facility’s own
guidelines.

In addition to practices of the facility, the Ombudsman looked at all of the various
agencies who had protective obligations for these clients or responsibility to serve as a
checks and balances over the actions of the program. For a variety of reasons, those
checks and balances failed to protect the clients served by the program or turned a blind
eye to the problem. It was not until the Ombudsman’s Office started raising red flags
that actions to identify and correct the problems began. The Minnesota Office of Health
Facility Complaints (OHFC) issued a report with 99 pages of problems and citations.
The DHS Licensing Division followed with a report outlining additional rule violations.

Since the completion of the investigative phase of this review, DHS has contracted with
outside experts to assess and assist with the changes needed in the program as well as
the system of care for individuals with developmental disabilities. The Office of the
Ombudsman is encouraged by this step and will continue to monitor the program to
ensure that meaningful changes are made to the benefit of the residents and the staff of
the program.

iv
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Preface

The Office of Ombudsman for Mental Health and Developmental Disabilities is
authorized to produce reports that raise concerns and provide recommendations
about the quality of services provided to some of Minnesota’s most vulnerable
citizens. The Ombudsman’s statutory language states that the Ombudsman may
investigate the quality of services provided to citizens and determine the extent to
which quality assurance mechanisms within state and county government work to
promote the health, safety, and welfare of citizens.

The nature of this review over the course of the past year has led to a number of rumors
about this review. Specifically the Ombudsman received feedback that the program
and others were of the belief that the goal of the Ombudsman was to see that the METO
program is “shut down.”

The Office of the Ombudsman wants to make clear that nothing could be further from
the truth. METO was developed to meet a specific need for a resource to provide
treatment to a small subset of the developmentally disabled receiving services for some
of the most challenging maladaptive behaviors that have led to either criminal
proceedings or a loss of a less restrictive community placement.

There is a desperate need to have an appropriate place with specially trained staff that
is skilled in identifying the purpose of the behavior and what positive alternatives
approaches may work for the client. From there staff need to execute treatment plans
designed to provide alternative methods that would then result in a reduction in the
maladaptive behaviors. METO needs to be a role model and consultant to the provider
community on how to provide services to clients to reduce the discharge rate from
community placements and allow the clients to be served in the least restrictive
alternative. In the minds of many, METO is part of the “State Safety Net” for difficult to
serve individuals.

Having said that, it is important that all programs comply with the laws and rules that
govern their operation and with the spirit and intent of the law. All citizens of
Minnesota regardless of their ability or disability deserve treatment with dignity and
respect.
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When the State of Minnesota is the provider of services, it rightfully deserves to be held
to a higher standard in assuring that the human and civil rights of its citizens are
protected. The goal of the Ombudsman in this case is to ask the facility to carefully
examine its practices and revamp its programming to be consistent with generally
accepted professional practices. In doing so, the program can become the outstanding
facility we know it can be. Failure to take corrective action puts these clients at risk.

The Ombudsman also wants to clearly state that she understands that restraints are
needed for extenuating circumstances. The Ombudsman believes that restraints are
dehumanizing and present serious risks, not only to the person being restrained but
also to the staff applying the restraint. The Ombudsman is aware of the research on the
use of restraints and has conducted death reviews in Minnesota where the use of a
restraint was part of the incident preceding the client's death. Much public outcry
occurred and changes made after the Hartford Current, in 1998, published a series of
articles outlining the risks with the use of restraints. It is the opinion of the

Ombudsman that restraints should only be used as a tool of last resort— only when
there is immediate risk of harm and only for the time needed to abate that risk.
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Legal Authority for the Review

Under Minnesota Statutes 245.91-97, the Office of Ombudsman for Mental
Health and Developmental Disabilities is created and charged with promoting
the highest attainable standards of treatment, competence, efficiency and justice
for persons receiving services or treatment for mental illness, mental retardation
and related conditions, chemical dependency and emotional disturbance.
Concerns and complaints can come from any source. They should involve the
actions of an agency, facility, or program and can be client specific or a system
wide concern.

Further, the Ombudsman is directed as to matter appropriate for review as
follows:

MN Stat. § 245.94 Subd. 2. Matters appropriate for review. (a) In selecting
matters for review by the office, the ombudsman shall give particular attention
to unusual deaths or injuries of a client served by an agency, facility, or
program, or actions of an agency, facility, or program that:

(1) may be contrary to law or rule;

(2) may be unreasonable, unfair, oppressive, or inconsistent with a policy
or order of an agency, facility, or program;

(3) may be mistaken in law or arbitrary in the ascertainment of facts;

(4) may be unclear or inadequately explained, when reasons should have
been revealed;

(5) may result in abuse or neglect of a person receiving treatment;

(6) may disregard the rights of a client or other individual served by an
agency or facility;

(7) may impede or promote independence, community integration, and
productivity for clients; or

(8) may impede or improve the monitoring or evaluation of services
provided to clients.
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Introduction

For over 40 years, it has been the policy of this nation that persons with
developmental disabilities have a right to receive treatment in the least
restrictive setting. They have the right to achieve the highest attainable
integrated life possible. Lawsuits filed in many states around the country in the
1970s and 1980s led to significant change in the quality of life persons with
developmental disabilities had a right to expect. Society moved away from
institutional warehousing of developmentally disabled citizens toward active
treatment and support services based on the individual needs and wishes of the
disabled person and their families.

Reason for the Review

In April 2007, the Office of the Ombudsman was contacted regarding concerns
for a person civilly committed to the Minnesota Extended Treatment Options
(METO) facility in Cambridge, Minnesota. The complaint involved the use of
four point restraints including metal, law enforcement style handcuffs and leg
hobbles on a vulnerable adult.
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Human Rights Context

In addition to being a treatment issue, the Office of Ombudsman views the use
of restraints in a treatment program as a matter of civil and human rights as
well a matter of dignity and respect. In this country, citizens are guaranteed the
right to liberty. This includes the right to be
free of restraints except in very limited
circumstances. Civil rights laws assure that
your liberty interests cannot be taken away
without due process.

Both Federal and State law protect the rights
of citizens of Minnesota. In addition to the
basic civil and human rights protected by the
United States Constitution, Minnesota has
statutes that protect the rights of persons
receiving care and treatment in facilities
governed by Minnesota laws or licensed by
state agencies such as the Minnesota
Departments of Human Services (DHS) and
Health (MDH). These laws include the Patient
Bill of Rights and the Resident’s Rights under
Civil Commitment. At the federal level, these
rights are enforced by the Department of
Justice (DQOJ), Civil Rights Division under the Civil Rights of Institutionalized
Persons Act (CRIPA) ', which specifically covers facilities operated by

government including prisons, jails, mental health and developmental
disabilities treatment facilities and nursing homes. METO falls within the scope
of this Act.

! http://www.usdoj.gov/crt
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In reviewing previous findings of the DOJ, the Ombudsman makes note of
quotes that express the essence of these rights. Following are two quotes that
are often repeated in CRIPA reports:

“Individuals with developmental disabilities in a state institution have a
Fourteenth Amendment due process right to reasonably safe conditions of
confinement, freedom from wunreasonable bodily restraints, reasonable
protection from harm, and adequate food, shelter, clothing, and medical care.
Youngberg v. Romeo, 457 U.S. 307 (1982). See also Savidge v. Fincannon, 836
F.2d 898, 906 (5th Cir. 1988) (finding that Youngberg recognized that an
institutionalized person “has a liberty interest in “personal security” as well as a
right to “freedom from bodily restraint.””). Determining whether treatment is
adequate focuses on whether institutional conditions substantially depart from
generally accepted professional judgment, practices or standards. Youngberg,
457 U.S. at 323. Residents also have the right to be treated in the most integrated
setting appropriate to meet their individualized needs. See Olmstead v. L.C., 527
U.S. 581 (1999); Title II of the Americans with Disabilities Act (“ADA”), 42
U.S.C. §§ 12132 et seq.; Section 504 of the Rehabilitation Act of 1973, 29 U.5.C.”2

“The right to be free from undue bodily restraint is the “core of the liberty protected by
the Due Process Clause from arbitrary governmental action.” Youngberg, 457 U.S. at
316. Consistent  with  generally  accepted
professional practice, seclusion and restraints may
only be used when a patient is a danger to himself
or to others. See Youngberg, 457 U.S. at 324
(“[The State] may not restrain residents except
when and to the extent professional judgment
deems this necessary to assure such safety to
provide needed training.”); Goodwill, 737 F.2d at
1243(holding  patients  of  mental  health
institutions have a right to freedom from undue
bodily restraint and excess locking of doors
violates patients’ freedom from undue restraint); Thomas S. v. Flaherty, 699 F. Supp.
1178, 1189 (W.D.N.C. 1988), aff'd, 902 F.2d 250 (4th Cir. 1990) (“It is a substantial

2 CRIPA Investigation of the Lubbock State School,December 11, 2006
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departure from professional standards to rely routinely on seclusion and restraint
rather than systematic behavior techniques such as social reinforcement to control
aggressive behavior.”); Williams v. Wasserman, 164 F. Supp. 2d 591, 619-20 (D. Md.
2001) (holding that the State may restrain patients via mechanical restraints, chemical
restraints, or seclusion only when professional judgment deems such restraints
necessary to ensure resident safety or to provide needed treatment). Seclusion and
restraint should only be used as a last resort. Thomas S., 699 F. Supp. at 1189.Similar
protections are accorded by federal law. See, e.g., Title XIX of the Social Security Act,
42 U.5.C. § 1395hh, and implementing regulations, 42 C.F.R. Parts 482-483 (Medicaid
and Medicare Program Provisions); 42 C.F.R. § 482.13(f)(3) (“The use of a restraint or
seclusion must be . . . [s]elected only when less restrictive measures have been found to
be ineffective to protect the patient or others from harm; [and] . . . [i[n accordance with
the order of a physician . . ..”); 42 C.F.R.§ 482.13(f)(1) (“The patient has the right to
be free from seclusion and restraints, of any form, imposed as a means of coercion,
discipline, convenience, or retaliation by staff.”).”

Details of the Review

During the course of this investigation, the Office of Ombudsman interviewed:
Multiple clients and guardians;
DHS DD policy division staff;
DHS State Operated Services management;
DHS Licensing staff;
A former DHS psychologist;

Department of Health, Office of Health Facilities Complaints (OHFC)
staff;

3 CRIPA Investigation of the Connecticut Valley Hospital, Middletown, Connecticut

August 6, 2007 Pages 9, 10.
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Members of the Ombudsman’s Advisory Committee;

Members of the Governor’s Council on Developmental Disabilities;
Staff of the Minnesota Disability Law Center;

An Advocate for ARC;

The program physician,

Program administrators,

Behavioral analysts,

Community providers,

County social service case managers and supervisors.*

In addition to the interviews, Ombudsman staff made multiple visits to the
facility to observe activities and conduct chart reviews.

Apvplicable Statutes, Rules, and Policies

Ombudsman staff reviewed applicable laws, rules, and policies including:
42 U.S.C. § 1997 et seq. Civil Rights of Institutionalized Persons Act

Minnesota Statute 245.825 Aversive and Deprivation Procedures; Licensed
Facilities and Services

Minnesota Rules, 9525.2700-9525.2780, Standards that govern the use of
aversive and deprivation procedures with persons who have mental
retardation or a related condition and who are served by a license holder

* The Ombudsman is careful not to indentify which interviewees provided which specific
information. A hallmark of Ombudsman’s work is confidentiality in order to assure frank
responses from those interviewed.
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licensed by the commissioner under Minnesota Statutes, chapter 245A and
section 252.28, subdivision 2.

Minnesota Statutes 256.092 Services for Persons with Developmental
Disabilities

Minnesota Rules 9525, generally referred to as the “Consolidated Rule for
Persons with Developmental Disabilities”

Minnesota Statutes 245B.04, Consumer Rights

Minnesota Statute 144.651 Patient’s Bill of Rights

Minnesota Statute 253B.03 Resident’s Rights (under Civil Commitment)
National ARC policy statement on Behavior Supports

METO policies on the use of controlled procedures in behavior
management

System of Checks and Balances

Statewide care for individuals with Developmental Disabilities has a number of systems
involved, each with its specific roles. In the area of the use of restraints, each role is
separate and intended to be a checks and balance system to prevent the inappropriate
use of this type of programming. Included is a list of roles in this system.

1. DHS Long Term Care’s DD Policy Division works to develop public policy and
resource development to assure that persons with Developmental Disabilities
have appropriate residential and treatment options to meet the needs at all levels
in the least restrictive setting.

2. The County Case Manager is charged with finding appropriate residential
placement with programming to meet the individual client’s needs in the least
restrictive setting. The County Case Manager is expected to be the primary
advocate for the client.
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3. The Court System determines whether a person should be civilly committed to
the Commissioner for treatment at METO because it is the least restrictive setting
to meet the client’s needs.

4. The DHS Licensing Division is responsible for licensing the program to ensure
that it is following all of the appropriate laws and rules required under the
license (including rules on the use of restraints). Licensing’s role is to assure
minimum standards which are not the same as generally accepted professional
practice.

5. The MDH Office of Health Facility Complaints is the designated agency
responsible for inspection and enforcement of Federal Center for Medicare and
Medicaid Services” (CMS) laws and rules governing ICF/MRs that are certified
to receive Federal Financial Participation. MDH is also responsible for licensing
Supervised Living Facilities, which includes the noncertified beds at METO.

6. The Program Administrator is responsible for seeing that the program operates
according to the laws and rules that govern the program.

7. The Program Clinical Director assures that the program offers care and
treatment that work and is consistent with generally accepted practice standards.

8. The Program Behavioral Analysts are charged with assessing the function of the
maladaptive behavior and developing the plan of treatment.

9. The Program Medical Staff which includes the program physician and nursing
staff who assure that the client’s health needs are met and that the client’s health
conditions are not compromised by aspects of the treatment plan. They are
specifically required to indicate whether or not restraints are contraindicated.

10. The Hospital Review Board, which consists of three members appointed by the
Commissioner of Human Services to review both admissions and discharges of
clients, and to hear resident concerns or complaints.

11. The Client’s Guardian if the client has been appointed one by the courts. The
Guardian is charged with promoting the client’s best interest and with protecting
the client’s legal and civil rights.

12. The Parents or Family, if not the appointed Guardian, because they have the
most knowledge about the client, his/her behaviors, and how the behaviors have
been handled in the past.

Any one of these agencies or individuals has the ability and in most cases the obligation
to raise concerns when client rights are violated or treatment plans are not adequate to
meet the needs of these disabled individuals. The question raised in this review is how
specific roles within the system are required to provide the checks and balance and a

10
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level of protection could have turned the other way while these vulnerable individuals
were being routinely restrained.

Background

Proeram Backeround

METO is a State of Minnesota operated facility that is licensed by the DHS
Licensing Division as an Intermediate Care Facility/Mentally Retarded
(ICF/MR). METO was partially the result of the closure of the Cambridge State
Hospital after the state entered into a Federal Consent Agreement. The
Agreement was the outcome of a lengthy
Federal litigation about the conditions of care
and treatment of the residents of the Hospital.
The current program is licensed to serve up to
48 persons with developmental disabilities.
METO was established in 1995 by the
Minnesota Legislature.

The Legislature directed DHS to “develop a
specialized service model at the Cambridge
campus to serve citizens of Minnesota who
have a developmental disability and exhibit

severe behaviors which present a risk to
public safety.”5 METO was formally opened
in 1999 on the grounds of the Cambridge State Hospital that closed the same
year. The purpose of the program was to treat developmentally disabled
citizens who may have engaged in actions which may be criminal or present a
serious concern for public or client safety. The METO facility is operated under
the forensic division of DHS State Operated Services (SOS). The physical plant

*www.dhs.state.mn.us/main/idcplg?IdcService=GET_DYNAMIC_CONVERSION&RevisionSele
ctionMethod=LatestReleased&dDocName=dhs16_136574

11
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includes eight new residential units in four, one story buildings. Each
residential unit has a five-person capacity. Other buildings include remodeled
buildings from the former Cambridge State Hospital. These house
administration, health services, day/work programs and recreational facilities.

Facilities operating as an ICF/MR need to be licensed in Minnesota by DHS.
The facility is governed by MN Stat. § 256B.092 and Minnesota Rules Chapter
9525 (Consolidated Rule).

In order to receive federal funding under the 50% federal match ICF/MR
facilities also need to be certified by the Federal Center for Medicare/Medicaid
Services (CMS) through the MDH. Several years ago, CMS determined that 36
of the beds did not meet the federal standards for certification. CMS opined the
clients placed in those beds did not need an institutional level of care for their
basic activities of daily living (bathing, feeding, clothing, toileting). Currently,
10 of the beds remain certified and 36 beds are not certified but the facility
license remains as an ICF/MR. For all of the beds, regardless of certification,
Minnesota requires that they be licensed by as a Supervised Living Facility
(SLF) by MDH in addition to their DHS license.

The 2008 per diem rate for METO is $861. That cost is for each
person residing at the program on any given day. That
averages out to approximately $25,830 per month per client,
an annual rate of $314,000. The majority of these costs are paid
with state and county social service funds with 10 of the beds
receiving partial federal funding.

Rule 40 Background:

In Minnesota, the term “Rule 40” refers to the rules that govern the use of aversive and
deprivation procedures such as seclusion and restraints. Although we all use the old
term “Rule 40,” it was officially changed many years ago to Rule 9525.2700 - 9525.2810.
The rule is established to govern how a program handles clients who have behaviors on

12
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a regular basis that have escalated to a point where an aversive procedure was
necessary to protect the client from injury to self or injury of others. The purpose of
Rule 40 was not to promote the use of aversive and deprivation procedures, but rather
to encourage the use of positive approaches as an alternative and to establish specific
standards that must be met when other less restrictive alternatives have been attempted
and proven unsuccessful. Rule 40 is a programmatic outline incorporated into the
treatment plan with the agreement of the person or their guardian. This can be used as
permission to use restraints on a planned but limited basis on clients who have
behaviors that are challenging when all less restrictive alternatives have failed. The
Rule 40 program is to provide systematic treatment where the treatment team identifies
the problematic behaviors, what leads up to them, what function they fulfill for the
person, and alternatives to redirect the person in a safe manner (prior to the need to use
an aversive procedure). The final purpose of the Rule 40 program is to direct what type
of aversive procedure that will be implemented if all other efforts have failed to
produce a safe situation. The goal is to provide direct care staff with the tools to work
with the client to develop skills needed to reduce or eliminate the need for the aversive
procedure and for its safe application when needed. Rule 40 was never meant to be a
blanket approval for routine use. The rule directs that the treatment team documents
and observes how the plan is working. If the need for aversive programming
continues, then a new approach should be developed by the treatment team. Behaviors
are often a means of communication when the individual may not be able to adequately
express their needs, wants or emotions. Plans should be developed by individuals
trained in understanding what need the client is trying to fulfill through the behavior
and then find a positive alternative for the client to get their needs met in a safe
environment.

Rule 40 plans are to be reviewed to see if they are working and if not, the plan should
be amended. The assumption would be that if there is a repeated need to use restraints
frequently, then the plan is not working and something else should be tried.

System Issue Background:

The initial concern brought to the Office of the Ombudsman in April of 2007 was
concerning the treatment and aversive programming used by the staff at METO.
The caller raised concerns about the METO treatment team’s lack of regard for
the legal guardian’s authority to provide or withdraw consent for aversive
programs. The caller also expressed what they believed to be threats and

13
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coercion by certain METO staff if they did not sign the aversive program
developed by the behavioral staff. Further review of these concerns revealed
that staff had been directed to use metal handcuffs and leg hobbles to restrain
this person on a frequent and regular basis. Following discussions with all
parties of this complaint, METO staff indicated in e-mail messages that they
would honor the guardian’s decision to revoke their consent for the aversive
program, and would no longer use metal handcuffs to restrain persons. Due to
the satisfactory resolution of the complaint, the Ombudsman’s case was closed
at that time.

In September of 2007, the Office of the Ombudsman received new concerns
regarding another individual who had been civilly committed to METO. The
initial concerns raised were regarding the general treatment of this person and
once again, the use of metal handcuffs and leg hobbles to restrain them as part
of a behavior program. There were additional concerns raised about the
programming being of a very punitive nature instead of instructive and
supportive. Based on the information received as a result of these two
complaints Ombudsman staff decided to review several other files, chosen at
random on September 28, 2007.

Following this initial review of several other records for persons residing at
METO, concerns were raised regarding the possible widespread use of
restraints, the type of mechanical restraints being used, the reasons persons
were placed in restraints and the number and amount of time people were
restrained. METO management explained the facility-wide process to
Ombudsman staff during a previous visit to METO. It was explained that any
person displaying their target behavior for two minutes who could not be
redirected, is placed in mechanical restraints. Management stated that the use
of mechanical restraints was preferable to manual restraints as it lessened the
risk of injury to staff and clients and was the least restrictive way to manage
behavior. Management, as well as other staff, stated that this was the only
method to get person’s behavior under control so they could be discharged to
the community. Management and clinical staff echoed the statement that
“national studies show the use of mechanical restraints are much safer” than

14
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manual restraints.® The studies being cited only included restraints used by law
enforcement to subdue someone in a life-threatening situation. None of the
studies advocated the use of mechanical or manual restraint as part of a
behavioral program.

Based on this preliminary review, the decision was made to initiate a full-scale
investigation into the use of restraints at METO. METO management and the
State Operated Services management were notified of the Ombudsman’s intent
to open an investigation. During the September 28, 2007, visit to METO,
Ombudsman staff requested copies of documents from individual files.

Process

Systemic Review Process:

After determining that the use of metal handcuffs was standard practice, the
Ombudsman expressed concern about such use in a treatment facility.
Generally accepted practice in a health care setting would be to use soft wrist
cuffs. Metal handcuffs are associated with law enforcement and criminals.
They can be painful and cause injury. The Office of the Ombudsman initially
contacted the DHS Licensing Division with concerns regarding the use of
restraints at METO, based on the review of five records at the facility. It was the
understanding of the Ombudsman that DHS Licensing was responsible for
regulatory oversight of Rule 40 programs at the facility. The Ombudsman was

6 Ball, H.N. (2005). Death in restraint: Lessons. Psychiatric Bulletin, 29: 321-323.NUNNO, M. A |

HOLDEN, M.J. & TOLLAR, A. (2006). Learning from Tragedy: A survey of child and adolescent restraint
fatalities. Child Abuse and Neglect, 30. 1329-1331. A web link to this study
is: http://www.charlydmiller.com/LIB09/2006DecChildAdolescentRestraintFatalities. pdf

O'HALLORAN, R.L.& LEWMAN, L.V. (1993). Restraint asphyxiation in excited delirium. American
Journal of Forensic Medicine and Pathology, 14, 289-295.

REAY, D.T., FLIGNER, C.L., STILWEL, AD., et al (1992). Positional asphyxia during law enforcement
transport. American Journal of Forensic Medicine and Pathology, 13, 90-97.
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told that DHS Licensing would look into complaints regarding specific persons
if those complaints were within their jurisdiction. However, Licensing informed
the Ombudsman that they would not expand their review beyond the specific
clients named regardless of what they found in those individual records. The
Office of the Ombudsman provided the names of individuals and details of
concerns for those five persons whose files had

been reviewed in the initial visit to METO.

On October 29 and 30, 2007, forty individual
records were reviewed by Ombudsman staff.
During this visit to METO, Ombudsman staff
met with the METO physician. The physician
identified only one individual for whom the
use of certain mechanical restraints and a
takedown to a prone position would be
considered contraindicated. The physician
echoed METO staff in stating that mechanical
restraints present less risk of injury to persons
and staff and it was the least restrictive
method to contain severe behavior that might
cause harm to themselves or others.

The initial review of all records revealed that
at least 65% of the persons at METO at that
time had been restrained at least once since
their admittance to the facility. Many were
being restrained on a regular basis as part of a
behavior program or on an “emergency” basis.

The records reviewed were a snapshot of
clients in the program on October 29, 2007.7 It
was later learned that additional documentation of restraints were put in an
archive file to keep the chart a reasonable size. Once the archives were
reviewed, many more restraint uses were identified for some clients.

Upon admission to METO, each individual is given a physical exam. The
admission physical exam form includes a statement to determine if the person

7 See Appendix E
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has a medical condition that would contraindicate use of restraints. The
Ombudsman staff was unable to find an initial exam form in any person’s record
that did not allow the use of mechanical restraints. In reviewing the medical
files there was documentation of individuals with asthma, seizure disorders,
history of lung abscesses and other medical issues being cleared for the use of
mechanical restraints. One individual had several lung abscesses and continued
to be mechanically restrained in a prone position just days after being released
from the community hospital for this condition.

This visit to METO also raised concerns regarding the reasons persons were
restrained and the methods of restraint. Some persons were being restrained for
what was termed aggressive behavior such as touching staff’s shoulder,
touching a pizza box that was being held by staff, talking about running away,
and other behaviors that do not appear to meet any definition of aggressive or
dangerous behavior. METO staff and management argued that these behaviors
may not appear to be aggressive, but were precursors to dangerous behavior.

Documents in individual records revealed that
people were being routinely restrained in a
prone, face down position and placed in metal
handcuffs and leg hobbles. In at least one
case, a client that the metal handcuffs and leg
hobbles were then secured together behind the
person, further immobilizing the arms and
legs, reported it to the Ombudsman staff.
Some individuals were restrained with a waist
belt restraint that cuffed their hands to their waist. An individual with an
unsteady gait was routinely placed in this type of restraint, putting that person
at risk of injury if they should fall, as they would not be able to use their arms
or hands to break that fall. Others were being restrained on a restraint board
with straps across their limbs and trunk. METO policies stated that a person
was not to be restrained for more than 50 minutes. Ombudsman staff found
numerous examples of documented incidents where after 50 minutes in a
restraint, staff would continue the restraint but document it on a different
restraint use form, sometimes with no indication that it was a continuation of
the previous restraint.

17
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Documentation revealed that in most cases where restraints were used, the
person was calm and cooperative about going into the restraint but began to
struggle, cry and yell once they were in the restraints. In some cases, clients
appeared to be conditioned to “assume the position” for the application of
restraints where they would lie on the floor and put their hands behind their
back without resistance. One client who was regularly restrained with metal
handcuffs and leg irons stated that once the restraints were on he/she began to
experience discomfort which led to crying, yelling and struggling against the
restraints. The METO policy stated that a person had to be calm for 15 minutes
before they could be released from restraints. During one METO visit
Ombudsman staff requested that METO management place the handcuffs on
them in a standing position with their hands behind their back. Ombudsman
staff did not struggle at all during this time and had the handcuffs on for
approximately 5-10 minutes. At that point, it became uncomfortable in the
wrists and shoulders. The Ombudsman staff experienced discomfort in their
wrists and shoulders for at least an hour after the use of the handcuffs. This
raised further concerns for persons that would struggle when in this type of
restraint.

During the October 29 and 30, 2007 visit the Ombudsman staff obtained the
names of the guardians for the persons whose files were reviewed on those
dates. A release of information form was sent to the guardians so the Office
would be able to obtain copies of documents from the individual files. The
Office received approximately 50% of the signed releases back from guardians.
Only one of the thirty-plus county case managers contacted the Ombudsman’s
Office to obtain more information about the investigation or discuss their
concerns. Only one guardian contacted the Ombudsman’s Office to express
disagreement about the concerns raised concerning the use of mechanical
restraints.

The analysis of the individual files, METO policies and procedures, and
interviews with staff and management indicate a philosophy that has been
established at the facility regarding the use of restraints. Management and
professional staff defended this punitive restraint practice as the safest and least
restrictive way to control individual’s behavior. The Ombudsman has concerns
about staff regard for individual rights or risks of this type of programming.

In addition to METO management and staff, three clients, six guardians, two
case managers, one social service supervisor and DHS management were
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interviewed or were notified of the concerns found in this investigation to that
date. The Minnesota Department of Health, Office of Health Facilities
Complaints (OHFC) was also notified of the Ombudsman’s concerns at METO.

Summary of Licensing Investigations

Summary of the OHFC Investigation and Statement of Deficiencies

The MDH, Office of Health Facility Complaints (OHFC) division conducted an
unannounced visit to METO on January 10 and 11, 2008, following information
provided to them by the Office of the Ombudsman. The scope of the
investigation by OHFC included not only persons residing in the ICF/MR
certified beds of the facility, but also those persons who were residing in the
non-certified beds, or SLF units. As a result of this investigation OHFC
investigators found that fifteen ‘Conditions” under the Federal regulations
governing ICF/MR facilities were not met by METO. They issued a sixty-five
page report to the Department of Human Services detailing the facts of those
deficiencies. Federal regulations require that the service provider develop and
submit a plan of correction for each deficiency in this portion of the OHFC
report.

A separate investigative report by OHFC details the results of their
investigation of complaints regarding resident rights in the SLF units at METO.
In the twenty-nine page report issued by OHFC, the investigators provided
evidence that the facility failed to meet the requirements under MN Statute
144.651, Subdivision 14, to ensure that residents were free from maltreatment,
particularly from “unnecessary drugs and physical restraints.” METO was
given 40 days to correct this violation of State Statute or face monetary fines.
The Office of the Ombudsman was informed that the deficiency report issued to
METO by Office of Health Facility Complaints was one of the largest reports
ever issued to a facility serving persons with developmental disabilities in
Minnesota.
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Summary of DHS Licensing Investigation and Correction Orders

DHS Licensing issued an Investigation Memorandum and Correction Orders on April
4, 2008 regarding complaints about the use of controlled procedures; in particular,
mechanical and manual restraints at METO. DHS Licensing investigated allegations
involving clients residing at METO, who are in both federally certified beds and non-
certified beds. The DHS Licensing investigation’s scope was limited to the four specific
concerns or allegations raised by the Office of the Ombudsman on October 15, 2007. At
the time of the October 15t meeting with DHS Licensing, the Ombudsman’s Office had
only reviewed a limited number of client records. More extensive reviews were
conducted by Ombudsman staff in the weeks and months to come. The concerns raised
by the Ombudsman’s Office at this meeting were summarized and categorized into four
allegations by DHS Licensing staff. DHS Licensing investigators determined that in
three of the four allegations there were violations of MN Rules governing the use of
aversive procedures. The fourth allegation was determined to be inconclusive. It
should be noted that the fourth allegation concerned the complaints by two guardians
of two clients residing in two separate residential units at METO that they were coerced
into signing consent for the use of a controlled procedure on their wards. The
investigators did not interview one of the two guardians.

DHS Licensing issued a Correction Order to the METO facility that contained six
citations, which required corrective action. The citations included the following;:

1. Failure to ensure that all the required standards and conditions for the use of
controlled procedures were met.

2. Failure to submit data on the use and effectiveness of the controlled procedures
to the expanded interdisciplinary team, the internal review committee, and the
regional review committee on a quarterly basis.

3. Failure to obtain the required assessment information on persons who had a
controlled procedure as part of their Individual Program Plan (IPP).

4. Failure to ensure necessary conditions were met when an emergency use of a
controlled procedure was implemented on a client.

5. Failure to implement the program’s own policy on the emergency use of
controlled procedures.

6. Failure to “complete the required reporting and reviewing” of the use of
emergency controlled procedures.
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At the time of this report, there has been no follow-up information provided by DHS
Licensing to indicate that METO has corrected the violations outlined in their
Correction Order.

Personal Stories

Many individuals are adversely affected by the METO policies and procedures
regarding the use of mechanical restraints. The following are just a few of the
persons whose lives have been affected.

Person #1

This person has no family involvement in his/her life and has a private
guardian who helps him/her make decisions on life matters. This is an
individual who has the diagnosis of moderate mental retardation,
schizoaffective disorder, pervasive developmental disorder, as well as
numerous other physical issues including a seizure disorder and recurring lung
abscesses. This person has challenging behavior, the most severe being injury to
him/herself. He/she was civilly committed to METO after a community
program was unable to provide the appropriate programming and support to
maintain a safe environment. In discussions with this person’s guardian, the
Ombudsman was informed that this individual had a difficult and traumatic
childhood and has presented a challenge to caregivers. It was explained that in
order for the person to feel in control of his/her environment, he/she would
display target behaviors to test the caregivers to see if they would initiate the
consequences that the behavior program dictated they should do. This was a
constant theme in this person’s behavior. When this person was admitted to
METO a Rule 40 procedure was developed that included no touching of any
person without their permission. If this person touched any staff or peer three
times in one hour, it is considered physical aggression. He/she would be placed
on the restraint board or in a prone, face down position and handcuffed behind
his/her back with a leg hobble placed on his/her legs. There was no
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documentation of any behavior that could be defined as extremely dangerous or
life threatening. Each time he/she was restrained, he/she would cry and yell
for the majority of the time. In 2007, this person was restrained approximately
225 times for a total of over 130 hours. In 2006, documents revealed a similar
number of restraint uses for the same reasons. Of those 225 plus times in 2007,
restraints were only used four times for self-injurious behavior and seven times
for hitting or scratching staff or a peer. Nearly 160 of those times he/she was
restrained it was for merely touching a staff or an object being held by staff or
bumping into someone. Some of the other reasons listed for the use of restraints
were: “touching pizza that staff was holding,” “threw wash cloth at staff,”
“spitting at staff,” and “touching staff’s walkie-talkie.” There were several
incidents when the person was released from a restraint, that he/she would
immediately touch the staff person and be placed back into restraints.

While interviewing this person on his/her residential unit it appeared that
he/she was controlling the environment by watching for staff’s reaction to any
move he/she made. This person was pleasant and personable to Ombudsman
staff but constantly asked about getting out of METO and going to a community
group home.

Person #2

This person is a young adult in his/her twenties who has a developmental
disability and autism. This individual has a supportive family that is active in
his/her life. The family members are vocal advocates for their loved one and
are always working to get the best services for him/her. Prior to being
committed to METO, this person was residing in the community at a state
operated group home. According to records, he/she was taken by staff of this
community placement to a shopping center. The person became extremely
agitated from the external stimulus and began to display behavior that was self
injurious that the staff could not control. The staff called the police rather than
remove the person from this environment. Police took the individual into
custody but quickly determined they had detained someone with severe
disabilities that they were not prepared to care for in a community jail.

The group home refused to take the person back and law enforcement officials
were forced to find a hospital placement for him/her. The person was
subsequently committed to METO from an acute care hospital as there were no
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alternative placements available in the community at that time.  Staff
immediately began to use metal handcuffs and leg hobbles to restrain him/her
when he/she displayed behaviors that were deemed to be antecedent to more
severe self injurious behaviors. There did not appear to be other methods of
programming discussed or considered. Typical behaviors displayed by this
person that resulted in restraints include: spitting, becoming agitated (there
was not a clear definition of this behavior) and other behaviors that are not
unusual for this person to display when their environment is over stimulating or
stressful for him/her.

Concerns were also raised about staff training in the treatment of persons with
autism. There was also a complaint about certain METO staff members
attempting to coerce the guardians of this individual into signing the
authorization to use mechanical restraints. The guardians indicated that they
were told by one METO staff person if they did not sign the Rule 40
authorization, METO staff would request that the Court review the
guardianship (implying the guardians would be removed & replaced) and
METO would obtain a court order for the use of restraints. The guardians stated
that they felt they had no choice but to sign the authorization for the Rule 40.
Following a review of this individual’s record and discussions with staff at
METO, county case managers and family, the concerns raised were
substantiated by the Ombudsman’s Office. The guardians rescinded their
authorization for a Rule 40 program and the clinical director agreed to stop
using metal handcuffs and leg hobbles on this individual. Although the Rule 40
program was discontinued, the restraints were used multiple times on what
staff documented as an “emergency basis.” The records indicated that those
emergency uses were for behavior that was indicative of someone with autism
who is stressed out and over stimulated by their environment.

Several months later the individual was discharged from METO to a crisis bed
to await a placement being developed by a community licensed facility. The
clinical director at METO refused to authorize a voluntary stay when the MR
commitment was completed in November 2007. The family was concerned
about the stress of two residential moves for their loved one in such a short
time. The clinical director provided the following reasons for not authorizing
the voluntary stay in a memo to the county case manager: “The majority of
[his/her] behavioral episodes have been reactions to disruptive peers...
Another barrier to my consent is the fact that the guardians are in open
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disagreement with the METO program
and its care of their ward. [ cannot
conceive of a competent guardian who
would consent to voluntarily assigning
care to a clinician whose personal and
professional credibility they attack at
every opportunity. I believe my consent
to voluntary treatment of [this person]
would pose unacceptable risk to me, the
program, and the Office of the
Commissioner.”

The family expressed concerns that the
clinical director did not express these
reasons to them directly and that he
appeared to be more concerned about his
own reputation than the well-being of the
client.

Since his/her discharge from METO the
family has noted a difference in their adult
child, stating he/she blossomed and has
had very few issues with behavior. The
family attributed this difference in
behavior to the person not being
restrained and that the person was
provided with choices in their daily life,
something they indicated was not the case at METO. However, the family
indicated that their child was afraid to leave the new facility to attend day
programming due to fear of having to return to METO. They also indicated that
their child continues to express fear at being returned to METO.

Person #3

This person is also a young adult in his/her twenties who was committed as
Mentally Ill and Mentally Retarded to METO from a state operated facility.
He/she has the diagnosis of severe Fetal Alcohol Syndrome, mild
developmental disabilities, Intermittent Explosive Disorder and other
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neurological problems. The records indicate that he/she was committed to
METO for aggressive behavior toward staff, suicidal ideation and attempts to
run away from the community residential program. Within days of his/her
admittance to METO there is documentation of the use of metal handcuffs and
leg hobbles in a prone position. Reasons given were yelling at staff; showing
anger towards staff when told he/she could not go to church; for “interfering in
peer’s program”; throwing and tipping over a chair; telling staff he/she wanted
to run away; not staying within eye sight of staff after receiving medication and
similar incidents. Multiple times the documentation reports that prior to the
use of the mechanical restraint the person was calmly watching television or
eating a snack. There were two incidents in which he/she was attempting to
harm themselves or a peer. There is little noted in the documentation that
indicated why this person would suddenly attempt to hit staff. The person’s
parents report that he/she does not have a history of hitting staff or other
physical aggression unless he/she feels provoked by something staff have said
or done.®

The parents/guardians attempted to raise concerns regarding the person’s
treatment related to his/her fetal alcohol syndrome with little success. The
parent/guardian was told that staff are to treat the behavior that got the person
committed to METO, and the method of treatment was to restrain the person.
The guardian stated that efforts to provide information that might be helpful in
the treatment of the client were not readily accepted by staff. The guardian
stated that when they began to question the use of restraints, the response by
METO staff was an attempt to severely limit visitation by the parent. The
parent/guardian would only sign a Rule 40 program if it were to be used for a
room time-out. A review of the person’s record indicated that staff continued to
use mechanical restraints on what they documented as “an emergency”
situation. The documentation did not indicate life threatening or severe
behavior prior to the use of the mechanical restraints in these situations.

$ It is important to note that this does not mean that staff intended to provoke the client but
instead it is reflective of how the client may process certain events or actions of others.
This could then assist in possible treatment plan options.
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Person #4

This individual is in his/her twenties and was removed from his/her home as a
toddler due to parental abuse and neglect. He/she has been given the following
diagnoses: mild mental retardation, major depressive disorder, oppositional
defiant disorder-nos, antisocial traits, borderline personality disorder, and
microcephaly. This individual has several alternative procedures included in
his/her Rule 40 program, such as the use of an ice pack to be placed on his/her
face, education group and talking with staff. The person’s Rule 40 program calls
for the person to be placed in a face down, prone position and the use of metal
handcuffs and metal leg irons to restrain him/her. This procedure is used even
if the person is cooperative and calm prior to
being placed in the restraints. In the past
year, this person has been restrained with the
metal handcuffs and leg irons approximately
25 times for a total of 629 minutes, or an
average of 25 minutes for each restraint.
Multiple incidents where this person was
restrained were because of attempted property
destruction or threats to staff or attempts to
kick or hit staff. While interviewing this
person on his/her residential unit, the
Ombudsman staff saw bruises, both old and

new, on this person’s wrists and ankles from
the use of these restraints. The person stated
that he/she has fewer behavior incidents than he/she did before and that the
staff changed his/her program from the use of leg hobbles to leg irons because
he/she was able to get out of the leg hobble restraint. It was clear that this
person understood what behavior led to the use of restraints. Yet it is unclear if
the person was always able to willfully control their own behavior due to their
mental health issues and cognitive processing disabilities.

Person #5

This individual is in his/her thirties and was civilly committed to METO in the
spring of 2007. Prior to his/her commitment to METO the person resided in a
group home in the community managed by DHS State Operated Services. This
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person has been given the following diagnoses: schizoaffective mania, severe
mental retardation, static hydrocephalus, history of head concussion secondary
to trauma at age 4, history of benign heart murmur, psychomotor retardation,
and a history of a seizure disorder. He/she has many challenging behaviors
including self injurious and pica behaviors.

A discharge summary from the MSOCS crisis home lists this person’s diagnosis
as “moderate-severe mental retardation, hydrocephalus, seizure disorder,
scoliosis, and behavioral dyscontrol.” In the 18 weeks while at the crisis home
this person displayed 104 incidents of verbal aggression, physical aggression,
property destruction, and self-injurious behavior. The staff at the crisis home
wrote clear and concise recommendations for behavioral intervention in their
discharge summary that was provided to METO staff. It stated in part, “Two
person escorts and manual restraints using the basic come along and arm bar to
give staff a chance to exit the area were used with some success to maintain the
safety of others. [The person] does not calm successfully when restrained and
[he/she] retaliates immediately if able to do so. Turning [him/her] away from
the exit and releasing [him/her] simultaneously while leaving the area would
give [him/her] time to calm.” The recommendations go on to say, “Mechanical
restraints were not attempted due to safety issues, the number of staff needed to
do so safely, and [his/her] need to pace and use tactile stimulation to calm and
relax, would not be available if restraints were used.”

During the first six weeks at METO, documentation indicates a baseline of 1132
incidents of physical aggression, self-injurious and pica behaviors. Between
9/1/07 to 11/29/07, 1420 incidents of those same behaviors were documented
in this person’s record at METO. From the date of admittance to METO until
August 14, 2007, this person was being restrained both manually and
mechanically, including the use of soft handcuffs and leg hobbles in a prone
position, and being placed on the restraint board. On August 14, 2007, this
method of restraint was discontinued following a spiral fracture of the person’s
left arm. Since that time staff have used a restraint belt with attached soft
handcuffs. The person is allowed to move about the living area while in this
type of restraint. In the six months since the person was admitted to METO
he/she has been mechanically restrained over 120 times, most of those times for
50 minutes each.
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Facility Revisits

On March 20, 2008, Ombudsman staff made an unannounced visit to METO to review
several residents’ records. This visit and record review was precipitated by the citations
and facility response to citations from the Office of Health Facility Complaints (OHFC).
The Ombudsman’s Office was optimistic that major changes had taken place in the area
of programming and patient rights. Four records were reviewed, including progress
notes through March 19, 2008. Two records were reviewed of persons residing in the
ICF/MR units and two records from persons in the SLF units. Three of the four records
are persons whose stories are detailed in the Pertinent Facts and Findings section of this
report.

The first record reviewed resides in an SLF unit, where regulatory oversight by OHFC
is limited to the Patient Bill of Rights. Ombudsman staff found no changes to this
person’s Rule 40 program and determined through documentation that this person had
been mechanically restrained 23 times from February 10, 2008 to March 17, 2008. Some
examples of the reasons this person was restrained, were as follows: touching above
the shoulder, touching staff’s walkie-talkie, throwing milk at staff, grabbing at staff,
threw napkin holder at staff, and threw a “piece of a rag” at staff. There were incidents
documented where physical aggression was listed as the reason for the restraint, but the
physical aggression was not always defined in clear terms. For example, in one case the
staff simply wrote that the client aggressed against another peer by throwing an object
at them. The staff did not chart what that object was, which could make a difference in
how staff might intervene in the situation.

The second record reviewed was that of a person residing in an ICF/MR unit at METO.
The ICF/MR units are closely regulated by the MDH and the program can be
sanctioned for violations that are not corrected. This person’s Rule 40 program
indicated only one minor change since the OHFC citations had been issued to METO.
The minor change did not involve the criteria for the use of the mechanical restraints.
Note that this person had been restrained over 125 times in the months just prior to the
OHEFC visit. A review of the progress notes indicated only two dates in February where
the person was restrained. There were no restraints documented in the month of March
for behavioral issues. The documentation prior to February of 2008 was extensive in
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regard to this person’s negative behaviors and the need for restraints. There are many
notations of negative behavior in the March progress notes in the person’s record.
However, there is only one written note of how this negative behavior was dealt with
by staff. This person’s file stated that the staff had received approval from the METO
Human Rights committee at the end of February to place a camera in this person’s room
to observe him/her during a restraint procedure. The reason given for the camera was
that the person, while in restraints and in their room, would become agitated and
aggressive toward the staff observing the person in restraints.

The third record reviewed was that of a person who resides in an SLF unit. There were
no changes to this person’s Rule 40 program that allows room time-out only and no
changes to the Individual Program Plan. This person had been manually restrained
seven times in February and those were documented as “Emergency Restraints.” The
person, when interviewed, described the restraint procedure as being told to lie down
on his/her stomach with four staff holding his/her arms and legs. There was no
documentation of any restraints in the month of March. Further review of the record
indicated that during the month of March, the person slept most of every day for three
weeks, with little or no staff intervention.

The fourth record reviewed was that of a person with a developmental disability and is
deaf. This individual resides in an ICF/MR unit. The person has an approved Rule 40
program that requires staff to manually and mechanically restrain the person when
target behaviors identified in the program are evident. The program was used on a
frequent basis until several weeks before this review. No restraints were documented
during the month of March.

It can be concluded that there have been drastic changes in the way programs are
initiated in the ICF units, however there remains little change in the programming
methods in the SLF units.
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Personal Story Updates

These updates are based on information obtained from April 24, 2008 to present.

Person #1

This person remains at METO, residing in the same living unit (SLF). His/her
programming has not been altered significantly and he/she continues to be restrained
on a frequent and regular basis for behaviors outlined in this report.

Person #2

This person was discharged from METO late 2007 to a crisis bed in the community
while he/she awaited a permanent placement. This person’s adjustment from METO to
the community was somewhat difficult in that he/she was constantly “checking” with
staff and family to make sure he/she didn’t have
to go back to METO. Staff at his/her permanent
placement reported that he/she has a great deal of
anxiety about leaving the group home for any new
destination, as he/she believes he/she may be
taken back to METO. In the beginning of
placement, he/she had to constantly be reassured
that he/she was not going to be taken back to
METO. His/her guardians report that the trained
staff in his/her current residence provide him/her
with choices for activities each day, which was
not the case at METO. This has led to a reduction
in the person’s anxiety level and the behavior
exhibited at METO.
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Person #3

This person currently resides at METO (SLF), however is slated to be discharged within
weeks to his/her parent’s home. Due to the advocacy of his/her guardians and others,
this person no longer has a Rule 40 program that includes the use of metal handcuffs
and leg hobbles. The guardians have informed the program that they are not to use
mechanical restraints. They have told METO staff that they may use manual restraint
and room time-out only in emergency situations where there is possible imminent,
grave harm to their child. This person continues to communicate that he/she “hates”
METO because he/she has been abused there by staff takedowns and the use of
mechanical restraints.

Person #4

This person remains at METO in the same residential unit (SLF) as in January of 2008.
His/her individual program plan, including his/her Rule 40 program, have not been
altered to change the use of metal handcuffs and steel ankle cuffs as part of his/her
program.

Person #5

This person remains at METO in the same residential unit (ICF/MR). Following the
investigation by the Department of Health (OHFC), METO changed their restraint
policy, which does not allow metal handcuffs to be used in the ICF/MR units. This
client continues to be restrained with a waist belt that has soft cuffs attached to it.
Documentation in the client’s record indicates that recently, the internal Human Rights
committee at METO has approved the use of a video monitor in this person’s room to
monitor him/her while he/she is in restraints.
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Program Positions Throughout the Review Process

Throughout this investigative process the Ombudsman's Office has discussed
with METO management and staff, a METO hospital review board member,
DHS State Operated Services management, and DHS Disability Services Division
policy staff the grave concerns regarding the use of restraints on persons
committed to METO as a programmatic treatment method. There were many
statements made by all parties associated with METO in defense of this practice.
The staff and management of METO were adamant in their conviction that this
method of "behavioral therapy" was the only method that could work on the
individuals at their facility.

Comments were made that the Ombudsman and others did not understand the
nature of the clients who were placed at METO. The Ombudsman was told that
many of the clients would be in jail if they were not in METO. During the many
discussions with METO or DHS management regarding the use of restraints on
persons at that facility, Ombudsman staff have been told repeatedly that the
individuals at METO are “the most difficult and dangerous” persons to serve.
Another staff described them as the “worst of the worst.” The staff insinuated
that most of the persons at METO came there through the criminal courts
following the committing of a serious crime.

During the January 8-9, 2008 visit to METO, only five of the forty people
committed to the facility had come through the criminal court system. These
five individuals were under a Treat to Competency Order (Rule 20.01).° The five
individuals all had diagnoses of mild to moderate developmental disabilities
with other diagnoses of mental illness, chemical dependency or traumatic brain
injury. A thorough review of the five persons” records indicated that only one

° While there were five under 20.01 (Treat to Competency), there may have been others
whose civil commitment was prompted/preceded by a Rule 20. Under Rule 20, if a person
is found incompetent and the charge is a misdemeanor, the charges are usually dismissed
and civil commitment proceedings are initiated. Those cases would show up as a straight
civil commitment. More serious crimes (i.e. Gross Misdemeanor and Felony charges) usually
result in a Treat to Competency.

32



CASE 0:09-cv-01775-DWF-BRT Document 1-1 Filed 07/10/09 Page 41 of 56

of the individuals had been restrained in any way since their admittance to
METO. The person had been manually restrained twice. All five records show
individuals who are compliant with treatment and tasks they are directed to do
by staff.

The documentation in the individuals” records and statements made about these
five people by staff appears to contradict the statements made by METO and
DHS management regarding the number of persons being committed to METO
through the criminal courts and also that those persons are the most difficult to
serve. The program was portrayed as a place where clients who have committed
crimes are placed when they are not appropriate for prison, including those who
were not competent to stand trial or able to understand the nature of their
actions. These were individuals who would be committed there by a criminal
court as a result of a Rule 20 assessment.!® During the course of the review, the
Ombudsman discovered that those placed there as a result of a Rule 20
represented only 10 - 15% of the clients served by the program. In fact it is
striking to the Ombudsman that those who were there because of criminal court
Rule 20 proceedings were less likely to be restrained than those who had been
civilly committed. The Ombudsman does acknowledge that the numbers
regarding criminal court commitments may not tell the full story because some
individuals that have been civilly committed may well have been diverted from
criminal court.

The program also expressed a belief that when guardians would not authorize
the use of restraints or limited their use in some way, that the program was
between a “rock and a hard place.” It was further explained that this lack of
authorization left the program unable to keep the client and staff safe and made
staff unable to treat the client to the point where they could be returned to a less
restrictive setting in the community. It was clear that the program believed that
use of restraints was the only treatment method for difficult behaviors which is
contrary to the generally accepted practice of positive behavioral supports.

Other comments made by staff indicated that it was the belief of the program
that it was the fault of the client that they were in the program. Certainly it was
the behavior that got the person admitted to the program, but it is not their fault

10 MINNESOTA RULES OF CRIMINAL PROCEDURE WITH AMENDMENTS EFFECTIVE JULY 1,
2008; RULE 20
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that they have a developmental disability that impairs their executive reasoning
function.

One of the points made was that these individuals are not really DD but have
mental illness because the clients are high functioning and have the ability to
form intent. This implies that it would be acceptable to use these aversive
practices in a residential mental health facility. However, if this were a facility
for persons with mental illness, they still would not be able to routinely use
restraints. There is no provision for the use of restraints comparable to Rule 40
in the mental health system.

Commentary/Analysis

The words and phrasing used by all parties connected to METO were similar or
identical, indicating a problem often referred to as “group think,” where the
message is so ingrained and the leadership philosophy so strong that
independent thinking is neither utilized nor tolerated among members of the
group. This puts the facility at risk of no one seeing potential problems within
the program or the corrective measures that might be needed. The language
takes on the characteristics of a “mantra.” The following is an attempt to
examine some of the standard responses provided to the Ombudsman.

“Worst of the Worst”

Statements referred to the persons served at METO as the "worst of the worst,”
the "hardest to serve," "the most dangerous," and "the most behaviorally
challenged.” The use of this wording is demeaning and signifies a lack of
respect for the persons at METO as individuals. Residents need to be seen as
individuals with their unique abilities and challenges, needs, wants, hopes and
desires.
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“It's the client's fault they are at METO”

Other statements made by METO and DHS individuals laid blame on the
individuals themselves for being sent to METO. It was the individual's failure
in the community, the individual's behavior, or the individual's unwillingness
to comply with their care givers that resulted in them being committed to
METO. First, all the persons at METO have mental disabilities that may not
afford them the ability to reason and learn appropriate behavior on their own.
By examining the recent history of many of these individuals prior to their
commitment, it was sometimes the inability or unwillingness of the caregivers in
the community to spend the time, energy and effort to provide appropriate
treatment and supports to the person. For example, one individual with severe
autism had community caregivers who appeared to panic when they did not
know how to calm this individual who had become over-stimulated and began
to harm himself/herself in public. For persons with autism, there can be a
hyper-sensitivity to stimulation which is a hallmark feature or symptom of this
disorder. The residential staff apparently did not have supports necessary to
assist this individual and therefore called the local police for help. Law
enforcement took this individual to jail and quickly realized they had a person
with severe impairments they were ill equipped to manage the person in their
correctional facility. If the residential staff had been provided with the
appropriate training and supports from their management, they may have
handled the situation differently and the individual may never have spent those
long months at METO. Was this the individual's failure? Did the individual
form reasoned intent to engage in maladaptive behaviors? Clearly this was not
the case. The behavior may have been inappropriate to the situation or
environment but the individual did not have the ability on their own initiative
to choose to overcome those behaviors. If they were capable of making these
changes on their own, there would not be a need for a placement in a specialized
facility at a cost of $861 per day. Cost effective treatment can be done but it
takes active, positive redirective programming, something this individual
appears not to have received at the time of this incident.

Another example of “blaming the individual” is the situation of a person who
resided in a crisis home for at least eighteen weeks (designed to be short-term
placement) before being committed to METO. Because a placement was not
found or developed in the community, this person ended up in METO. It
should be noted that this individual's behavior was managed considerably
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better in the crisis home without restraints. In fact, the professional staff from
the crisis homemade specific recommendations to METO not to use restraints on
the individual because it would not allow him/her to calm him/herself. (Please
see Person #b's story in this report.)

These are just two examples appropriate for this report. Once again, it is clearly
the responsibility of the professionals within the service delivery system to
develop programs and services that are positive in nature and provide the
necessary supports for individuals with developmental disabilities.

The Ombudsman's Office recognizes that some individuals receiving services
have challenging behavioral issues, and that at times of immediate risk of injury
to themselves or others, a person may have to be briefly restrained or removed
from their environment to prevent an injury. Using restraints such as metal
handcuffs, leg hobbles, leg irons, and restraint boards as a behavior tool to teach
an individual not to engage in certain behaviors can be a violation of the
individual's rights. It is ineffective in teaching appropriate behavior, and just
plain wrong. If individuals are being restrained over 200 times in a year,
shouldn't this be indication that the aversive, punitive programming isn't
working?

“1t is not safe to keep him here” (Retaliation)

Some guardians of persons committed to METO learned that to raise questions
about the use of restraints or other punitive methods of behavior management
could lead to subtle and not so subtle retaliation from staff. Visiting times with
the client and contact with staff became limited and information about their
ward became difficult to obtain from METO staff. In one case, an individual's
guardian refused to allow the use of mechanical restraints on their ward when
he/she engaged in typical behavior associated with his/her autism. The
guardian offered referrals to sources that could provide alternative behavioral
methods for persons with severe autism, but these offers were ignored by METO
staff. When the individual's commitment was coming to end and it appeared
that the community placement would not be available for approximately a
month after the end of the commitment, the guardian asked that the person
remain at METO for that month. The guardian expressed concern about the
stress put on the ward if they should have to move twice during such a short
period of time. The guardian's request was never directly responded to by
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METO staff. In correspondence to the person's county case manager, the clinical
director wrote that he would not agree to this temporary, continued stay. He
cited that the client had been ready for discharge for many months (the
documentation at METO did not support this statement) and he would not allow
him to stay beyond the end of the commitment. He went on to say, "I cannot
conceive of a competent guardian who would consent to voluntarily assigning a
clinician whose personal and professional credibility they attack at every
opportunity. I believe my consent to voluntary treatment of [the client] would
pose unacceptable risk to me, the program, and the office of the
Commissioner."1

The Ombudsman's Office could not find any documentation that the guardians
attacked this professional's credibility either personally or professionally. The
guardians stated that they believe the decision by the clinical director and his
false statements about them attacking his credibility are in retaliation for their
refusal to accept mechanical restraints as the appropriate behavior therapy for
their ward.

“Rule 40 allows the use of restraints”

The practice conveyed to Ombudsman staff by program staff at varied levels
gave the impression that it is acceptable to restrain clients routinely. The
Ombudsman disagrees.

Rule 40 (9525.2700-9525.2810) states that its purpose is "not intended to
encourage or require the use of aversive or deprivation procedures.” It is
intended to "encourage the use of positive approaches as an alternative to

aversive or deprivation procedures."

The rule also requires "documentation that
positive approaches have been tried and have been unsuccessful as a condition

of implementing an aversive or deprivation procedure."

What did occur was an immediate use of mechanical restraints for "target
behavior" that was documented as "emergency use" until a Rule 40 program was
written by clinical staff. Under Rule 40 standards for Emergency Use of
Controlled Procedures, there are three standards that should be met to use this
procedure.

11 E-mail from the Clinical Director to the County Case Manager.
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A. Immediate intervention is needed to protect the person or others from
physical injury or to prevent severe property damage that is an immediate
threat to the physical safety of the person or others."

B. The individual program plan of the person demonstrating the behavior does
not include provisions for the use of the controlled procedure."

C. The procedure used is the least intrusive intervention possible to react
effectively to the emergency situation."

Documentation in individual records where an emergency use of controlled
procedures was implemented indicated that at least two of these standards (A
and C) were not met before it was used on a person. One example of this is a
person slamming a door several times. This clearly did not meet the definition
of possible severe property damage. Another example is a person talking about
running away. There was clearly no immediate danger of injury to this person
or others by the threat of running away. In these two examples, it is illustrated
how the line of what is considered an "emergency" was blurred to restrain
someone for any negative or target behavior even when they did not have
approval of the guardian.

In other situations, it becomes clear that the rigidity of the policies and
procedures regarding restraint use is beyond the scope of any reasonable
person’s standard of when a restraint might be needed. One example of this is
an incident where a person was excited by the fact they had their annual IPP
meeting on a cold autumn day. The meeting was being held in the
administration building, about a hundred yards from their residence. The
person was told to put on a coat before leaving the residence for their meeting.
The coat was in the laundry so the person left the residence without a coat. Staff
rushed after the person, physically restrained him/her on the sidewalk, and
when calm, brought him/her back to the residence. Once in the residence the
person was placed in mechanical restraints and not allowed to go to their annual
IPP meeting. As documented, this restraint was implemented for not following
staff commands to wear a coat. Many people learn best how to dress after they
experience the discomfort of being cold. In other words, we learn from our own
mistakes. Unless the person’s decision is immediately life threatening, the
person should have some rights of self-determination and free choice. Use of a
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restraint in that case was not the only method of handling the situation. There
were a number of alternative options that could have been considered.

A review of records at METO showed a lack of individualized behavior
programs. The difference in the behavior programs appeared to be the named
“target behavior” for which the restraints would be used on the person.
Ombudsman staff was informed by METO staff and management that staff had
been trained to allow only two minutes of any "target behavior" for an
individual. If the person did not stop the "target behavior" within this time
frame, they were automatically placed in mechanical restraints, per their Rule 40
program. It was rare to find any documentation that staff attempted any less
intrusive method to stop a 'target behavior." In most incidents when staff were
asked to document lesser intrusive methods or procedures tried before the
restraint was used they wrote, "N/A" or "None." In other cases, they charted
“redirected client” but without any detail about the redirection so it could be
evaluated for why it was ineffective. It is unclear why the staff of the facility
appears to believe that it must be “all or nothing” with regard to the use of
restraints.

"This program is a nationally recognized program"

Repeatedly the Ombudsman's Office heard from staff at METO, DHS and others
associated with METO that the METO program was considered a nationally
recognized program because of their achievements in the reduction of
maladaptive behavior in individuals with developmental disabilities.

The Ombudsman's Office has learned through examination of documents that
the success of a behavior program is directly linked to a reduction in the use of
restraints on a person for target behavior. For example, if a person was
restrained 50 times in the first six months of the year and only 30 times in the
second six months of the year, the mechanical restraint program was said to be
an effective program in reducing maladaptive behaviors. Documents obtained
during this investigation indicate this is an incomplete evaluation of program
effectiveness. For example, one document clearly indicated that staff was
directed to reduce the use of restraints on one person to make it "easier for the
person to be placed in the community." There was no indication that there was
a reduction in "target behaviors" for this person at the time of this directive to
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staff. When use of restraints are suddenly discontinued, the statistical
appearance is that the program has dramatically reduced target behaviors.

Another example of this perception of programmatic success is a person who
has been discharged from METO, who had an aversive Rule 40 program that
required staff to restrain him/her for behavior that was typical for a person with
autism. The guardian rescinded approval of this program. The guardian
determined that the program was being used on their ward for behavior that
he/she could not necessarily control and that the method of restraint was metal
handcuffs and leg hobbles used in a face-down, prone position. When the Rule
40 program was discontinued, the documentation for this person indicates an
almost immediate reduction in the "target behavior" for which the person was
being mechanically restrained. It is unclear if the target behaviors had been
reduced or that staff were not documenting those behaviors because there was
no longer a Rule 40 program that required this documentation.

“This is a relatively short-term program”

The original concept was that the METO program would be an interim placement until
the behavior could be treated and the client returned to the community. Short term
might be nine to 18 months, although it would be based on the client’s individual
progress. However, a review of the records indicates that many of the clients have been
there for years, including individuals who had been there for three, four, seven, and
eight years. One resident been there for over 25 years.

METO becomes their home, a place where they feel safe, respected and valued. At least
one of these individuals had been restrained between 200 and 300 times per year for the
last two years. It is difficult to conceive the client’s quality of life. For the taxpayer cost
of $ 314,265.00'2 per year, the client and the public have a right to expect better from the
professionals who provide treatment.

Checks and Balances in the System

A question raised earlier in this review is how all of the persons and programs within
the system who are required to provide a level of protection to their clients could have

12 DHS Bulletin #07-77-01
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missed that these vulnerable individuals were being routinely restrained. The
Ombudsman found generally complacency and a negative view of “what can we do”
when we have no other options. Through examination of the various systems of checks
and balances, the Ombudsman found a system under stress. It confirmed the
philosophy that when everyone is responsible, then no one is accountable. From a
policy division standpoint, the Ombudsman saw a system that has evolved over time, a
system that is required to serve very complex needs within limited or diminishing
resources.

There are not sufficient facilities with the capacity to handle the most difficult to serve
individuals. When resources are limited, there can be cutbacks on staff training in
community facilities. The state used to set aside funds that could be used to “enhance”
the existing funding to find appropriate options for those with higher needs so that they
did not need to remain institutionalized. These “enhanced” and “triple enhanced”
waiver slots were held by the State and were therefore not dependent on what county a
client may be from. This method gave way to pooling of all waiver dollars for a county
and allowing the county to manage their funds within their pool of slots.

When county case managers sought placements, they found it challenging to find
providers able to treat those with difficult needs. Counties were unwilling to pay for
the staffing needed by the facilities to meet these needs. According to some in State
Operated Services, the state still runs certain crisis services in name, but the counties are
unwilling to pay the real cost of maintaining the professional staff needed to be
available for crisis situations. Case managers sometimes carry large caseloads and
difficult clients require a lot more of their time and energy. When a case manager is
faced with a client in a failed placement, an open bed at METO can be an attractive
alternative to developing alternative resources. Despite the expectation that the case
manager is to be an aggressive advocate for their client, they generally are not clinical
experts in this type of treatment. Sometimes they are willing to relinquish
responsibility to METO knowing that someone else is providing for their client. Case
managers indicate that their other work demands do not allow for full knowledge of
what happens on a day-to-day basis. Case managers told us that they knew about the
use of restraints but were not aware that they were law enforcement tools. Once they
became aware of this, they expressed concern about the practice.

When parents and guardians raised concerns, case managers were afraid to “rock the
boat” because of the limited options for alternative placements. Many of the family
members went along with whatever the professionals proposed because they believed
the professionals were the experts. Even if family members did not like the practices,

41



CASE 0:09-cv-01775-DWF-BRT Document 1-1 Filed 07/10/09 Page 50 of 56

they were afraid to question them because the family members did not have the skills,
ability and resources to meet the person’s needs at home. As well, the person was
“court ordered” to be at METO. For those who attempted to be assertive or even
aggressive on behalf of their ward, program staff sometimes described them as
“difficult” or “interfering with treatment.” They were viewed as part of the problem.
The Ombudsman was told about situations where the facility and sometimes the county
would imply the need to go into court to question their role as guardian. One family
member indicated that he/she would routinely bring up concerns reported to him/her
by their ward, even concerns about how other residents on the unit were treated. The
client called the family member at one point and said not to do that because his/her
treatment would get worse after that. Although unrelated, the client said they had a
search of all the rooms on the unit. The client had a piece a paper on which the family
member had written the telephone number of an outside advocacy group. The client
reported that the contact information was taken from the room and the client was
worried about retaliation so was never going to complain again. While DHS licensing
may not have been able to substantiate retaliation in reported cases, there was a sense of
fear along with a strong sense of unease expressed by some of the family members.

Where was Licensing?

When issues were raised about the treatment methods used, the program staff
responded that if the problem was so bad, Licensing would have taken appropriate
action.

Until recently, the MDH had a prominent role in overseeing ICF/MRs as well as the
DHS Licensing Division. After the Consolidated Rule took effect, an interagency
agreement was implemented, delegating the responsibility of investigations to DHS. In
2007, the CMS informed Minnesota that the interagency agreement did not meet
Federal expectations. MDH then resumed their investigative role at METO for the beds
that were federally certified as well as those licensed under the department’s rules for
SLFs.

Both MDH and DHS licensing division informed the Ombudsman that they had not
been aware of the metal handcuff use and had not received any complaints. DHS made
it clear that while they had some concern about the type of devices being used, there
was nothing in the rule that limited the type of material that the restraint could be
made. DHS went on to indicate that their reviews focused on whether or not the
program had appropriate Risk Assessment Plans and Individual Treatment Plans. DHS
also reviewed Rule 40 plans for the necessary elements. These included the guardian
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signature authorizing the use of restraints. Licensing generally did not second-guess
the clinical judgment about when to implement restraints. They emphasized that
Minnesota Rules are only the minimum standards, not necessarily optimal standards.

Once Licensing became aware of the concerns, they did respond by conducting
investigations within their regulatory scope and issued findings and citations to the
facility.

In discussing these issues with parents, Licensing indicated that many clients did not
know where to complain or were afraid to complain. Case managers reported to the
Ombudsman that actual practices of the facility were not discussed at the team
meetings. They reported that at the meetings, the facility generally reported the
progress and any changes in the treatment plan. At least one case manager indicated
that he/she did not ask any questions of the facility staff or challenge treatment
decisions but was disturbed when they learned about the metal handcuffs.

Finally, the HRB indicated that it rarely met with clients but relied on reports from the
staff.

Penny Wise/Pound Foolish

In one case, it was reported that the community service provider had been doing a good
job with the client and liked having the client in their home. However, because some of
the behaviors were challenging they needed to add on another staff member for
additional supervision purposes. When the provider requested an increase of the
client’s waiver allocation to cover the cost, the county denied the request. It was at that
point that the facility said that without the extra staff, it would no longer be able to
serve the client. The client was placed in the hospital and then in a state operated crisis
home. From there the client went to a community setting where he/she had problems.
The crisis home said he could not return. The client was then committed to METO at a
cost of $861 per day. However, at METO, the county is only required to pay 10% of that
cost and state pays the balance for the majority of the beds. While the clients are at
METO, they lose their eligibility for waivered services. There is no guarantee there will
be a slot when they are ready to return to the community. Under the county’s waiver
pool, those funds remain in the pool available for other waiver recipients. However, it
is the Ombudsman’s understanding that most of those discharged can be reestablished
on a waiver when they leave.

The Ombudsman questions the rejection by the county of the additional staff person
and the sending of the client to METO, where costs are significantly more.
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Ombudsman Conclusions

After a careful review of the information gathered and thoughtful consideration, the
Ombudsman concludes that:

e There is an abundance of research and evidence that positive practices can work
to alter challenging behaviors.

e Positive interventions are the generally accepted standard of care for persons
with developmental disabilities.

e There is a legitimate place in the spectrum of care for a facility envisioned by
METO’s empowering legislation.

e METO currently has a program-wide practice of routine use of restraints
employed as a basic treatment modality. This practice embodies a deeply
ingrained philosophy of care.

o Gtaff members of the facility believe that their clients will not get better if they do
not use this form of treatment.

e The practice of using restraints is practiced widely and is anticipated with every
admission. This is evidenced by the standard check off on the admission form
that there are no contraindications to the use of restraints.

e The facility plans are not sufficiently individualized except for what constitutes
“target behaviors” that would precipitate restraint use.

e The facility’s documentation surrounding the incidents of restraint use is not
adequate to evaluate what alternatives were tried.

e The treatment plans were not routinely reviewed for the effectiveness of the Rule
40 program nor were they amended when the current plans were not producing
results.

e Despite all the concerns raised, the program only discontinued restraint use in
the two units that are certified and eligible to receive federal funds. The program
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stated that the reason for the change was that federal rules were more restrictive
and did not allow for it. There is no indication that the change was because of
any acceptance that this practice is a problem or that they intend to change their
practice in the other six units.

The facility did agree to look for alternative restraint devices that are safe and
more acceptable in a health care setting.

Inappropriate use of restraints can constitute abuse under Minnesota’s
Vulnerable Adult Act.

It is the opinion of the Ombudsman that certain practices have violated the
human and civil rights of some clients.

The system as a whole fell complacent in their roles to protect these vulnerable
Minnesotans.

There are not sufficient facilities in the community that are able to handle clients
with intensive support needs and it is not clear who is responsible for their
development.

The clients who are at METO are not the “worst of the worst.” There are many
existing examples of clients with challenging behaviors who are living in the
community and are successful when given the appropriate supports by well-
trained support staff.
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Recommendations

e DHS should immediately begin a comprehensive review of the policies,
procedures and practices at METO.

e METO should immediately discontinue the use of restraints in any form except
when eminent risk of harm is present.

e All staff should receive training in positive behavioral programming, rights of
clients, documentation and other training as identified in any program
evaluation.

e METO should establish an overarching approach to the use of restraints that
applies to all clients regardless of what type of licensing covers any given unit.
Human rights are universal and every client has the right to be treated with
dignity and respect.

e METO should begin discharge planning for any client who has resided there for
more than two years, with adequate safeguards to minimize the stress of
transition.

e METO should begin a practice of developing a therapeutic alliance with family
members and guardians, even those who may disagree with the program. There
should be recognition of the legitimate role and responsibilities of these
individuals and understanding that they are critical in the future success of the
clients.

e DHS should look for opportunities to divert clients with less challenging
behaviors to alternative resources in the community. If none exists, State
Operated Community Services should look at developing those services.

e DHS should begin a process of evaluating why there are not adequate resources
in the community and why they are not being developed.

e (larity of who is responsible for developing these resources should be sought. Is
it the state or the county? Who is responsible and how can they be held
accountable?
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e DHS should evaluate whether or not more could be done to support community
providers in order to prevent the loss of an existing placement.

e DHS should evaluate the funding methodology to assure that there is a
designated reserve to draw upon in that small percentage of cases where the
standard methodologies are not appropriate.

e DHS Licensing should consider revising its policy of limiting its investigation to
only those specific items identified in a complaint when their investigation
reveals a pattern of practice that may reveal that other clients are affected and
licensing rules are being violated.

e County case managers should become more active participants in their client’s
plan of care and should be encouraged to challenge practices to assure that all
reasonable methods have been tried before any restraint is to be used.

In Closing

It appears as if the METO program has lost sight of its original vision and mission.
Minnesota has fallen back on the failed practices of the past that led to the necessity of a
Federal Consent Decree. Without immediate and substantive change, the state is at risk
of further federal intervention. METO clients deserve to receive treatment and supports
that fully incorporate them into the fabric of our communities as equal and
participating members. Those who know and work with these citizens know how
much they contribute and how much they enrich our lives. These citizens deserve
better and the taxpayers of Minnesota deserve more effective use of their resources.

Addendum

The Ombudsman is aware that during the time this report was being finalized by the
Ombudsman, METO and DHS have embarked upon a process to address concerns
raised in this report.
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REPORT APPENDIX

Responses from DHS

1)  DHS State Operated Services
2)  DHS Licensing Division

OHEC Citations
DHS Citations
Informational Web Sites Links

Table of Restraints on Initial Site Visit
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Appendix Al

DHS State Operated Services Response
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Minnesota Department of Human Services

August 8, 2008

Roberta C. Opheim

Office of the Ombudsman for

Mental Health and Developmental Disabilities
121 7™ Place E. Suite 420, Metro Square Building
St. Paul, MN 55101-2117

Re:  Your Correspondence Dated July 14, 2008, re: Ombudsman’s July 2008 (Draft) Report
Regarding the Use of Restraints in the Minnesota Extended Treatment Options Program

Dear Ms. Opheim:

This correspondence is in response to the referenced draft report compiled by your office. The report
includes the Ombudsman’s concerns regarding the use of restraints on disabled individuals at the
Minnesota Department of Human Services’ (DHS) Minnesota Extended Treatment Options (METO)
Program.

The METO program and its dedicated staff constitute a vital and effective asset for individuals with
developmental disabilities who present a risk to the public. METO has emerged as a pivotal component
of the forensic services network, filling what had been a serious and persistent void in the continuum of
care. In an effort to continue to provide and improve upon the quality services we provide, METO
undertakes internal quality assessment and improvement efforts, including program reviews completed
by outside experts.

One such review was recently completed by four national experts in the field of developmental
disabilities who spent three days reviewing the METO program and patient charts. These consultants
possess particular expertise regarding patients who exhibit challenging and aggressive behaviors. In
addition, the METO program has been the subject of various reviews by the DHS Licensing Division,
Minnesota Department of Health’s (MDH) Health Compliance Office and Office of Health Facility
Complaints (“survey agencies”).

The Ombudsman’s July draft report is a synopsis of program areas that had been referred to the survey
agencies as needing improvement. Consequently, prior to the release of the July 2008 draft report,
METQO had already begun to satisfactorily address or resolve concerns raised by the Ombudsman. At
the completion of an ongoing, comprehensive review and revision of program policies and procedures:

* The consultants will issue a report in early fali with recommendations;

» METO will develop a plan of action in response to the recommendations;

PO Box 64980 « St. Paul, MN « 55164-G980 » An Equal Opportunity and Veteren Friendly Employer
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» The consultants will return in 12-18 months to assess progress on the action plan.
In addition, the actions below have already been taken by METO in response to citations issued by the
survey agencies.

Comprehensive Review and Revision of Policies, Procedures and Practices at METQ

METO has completed a comprehensive review and revision of its policies, procedures, and practices.
The process resulted in substantive changes to facility policies and procedures affecting:

s Safety Planning for Community Activities,

» Emergency Use of Controlled Procedures (Manual & Mechanical Restraint),
»  Use of Controlled Procedures in Behavior Management, and

»  Staff and Client Conduct.

METO has trained staff and implemented these revised policies and procedures.

Consistent and Limited Use of Restraints

In February 2008, METO established (1) a uniform policy and procedure to be applied to all units,
regardless of the type of applicable licensing regimen, regarding the use of restraints, and (2) an
aggressive goal and timetable that all staff will be trained by March 1, 2008, and that goal was met.
Under the new policy and procedure, METO has discontinued the use of restraints in any form except
when imminent risk of harm is present. :

Staff Training in Positive Behavioral Programming and Other Relevant Areas

In addition to new employee training and annual refresher training, specific training regarding
behavioral management principles was provided to all METO staff in February 2008. This training
included a segment regarding the change in policy on the use of restraints and the dangers of restraints.
The training also included information on client rights to freedom from unnecessary restraint and other
restrictive interventions. To further METO's mission to provide positive behavioral programming,
METO is currently looking at various behavioral training curricula; METO is committed to purchasing a
positive behavioral management program that will best serve its population.

Admission, Transition Planning, and Discharge

METO's policy and practice is to begin discharge planning upon admission. In practice, discharge
planning begins even earlier, with detailed discussions with a prospective client prior to, and when
possible weeks before, admission. Additional relevant considerations include:

» METO admission procedures have been strengthened to ensure county case manager involvement
earlier and throughout the process.
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= Assessment and treatment plans are now more focused on issues related to commitment and barriers
to discharge, as opposed to long-term training and supports that are best delivered in a community-
based setting.

* The DHS METO Admissions Bulletin has been revised to emphasize that placement at METO is
intended to be interim and time-limited, rather than permanent.

*  The practice of pre-admission discharge planning was greatly enhanced within the last year by the
addition of a member of the DHS Disability Services Policy Division to the METO Admissions
Committee. That person’s role is to provide a liaison role between METO and the Disability
Services Division and support regional staff as they work with counties to help facilitate timely
discharge back to the community.

As a result of the preceding focus on maintaining and improving the discharge planning component of
the METO program, in the past year alone, four out of nine clients at METO who had a length of stay
exceeding two years have now returned to the community.

Involving Family Members, Guardians, Patient Advocates, and Others

METO recognizes the central importance of involving family members in the treatment process,
regardless of legal (guardianship) status, in a variety of ways:

» Upon admission the facility fully discloses its policies and procedures related to positive behavioral
supports and emergency restrictive interventions, Disclosure includes photographs of mechanical
restraints. The family is asked to discuss any concerns regarding restrictive interventions so that
appropriate alternatives are identified.

* Family members and others involved in a patients care are provided copies of client bill of rights and
METOQ’s policies and procedures relating to client rights, and are invited to tour the campus and
interview staff prior to their person’s placement.

*  Guardians are key members of the Interdisciplinary Team. Treatment with psychotropic
medications and/or restrictive interventions can only occur with the consent of the client or guardian.

* Involvement, input, and recommendations from interested third parties, including outside
consultants, past service providers, patient advocates, and others is also encouraged, afforded serious
consideration METO staff, and implemented when appropriate.

Identifying and Developing Alternative Community Resources

DHS’ State Operated Services (SOS) Division and METO have been working collaboratively with the
DHS Disabilities Services Division, the policy division, to clearly identify those clients who meet
METO admission criteria and to require community crisis management services to work diligently to
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to find community placements for those clients who do not meet METO admission criteria.

METO has worked with Minnesota State Operated Community Services to develop alternative
community placements, The first such home will be available in the fall of 2008.

METO Staff collaborated with DHS Disabilities Division to sponsor a community crisis
conference to focus on the unmet need for community crisis services by county and state
providers with the goal of avoiding the need for clients to be admitted to METO.

The METO Admissions Bulletin has been revised to include the following information:

e Crisis Management Services: In an effort to avoid the need to initiate commitment
proceedings, clients who are being considered for admission to METO should be referred to
a community crisis management service to determine the appropriateness and availability of
alternative care and/or placement.

e Persons who do not meet METQ’s admission criterfa but who have been committed to the
Commissioner will be admitted to a Minnesota State Operated Community Services home,
until such time as an appropriate community placement can be secured.

There have also been steps taken to evaluate and increase the capacity of community providers to meet
the needs of individuals, in order to avert use of crisis services. As examples:

The Disability Services Division coordinated with Aging and Adult Services Division this year
to conduct an analysis of county capacity in order to identify service gaps, and influence the
development of services to meet those gaps. This expanded the previous “Gaps Analysis” done
by counties for people who are aging, to include people of any age with disabilities. The
analysis of the findings is underway, and will lead to targeted technical assistance efforts by
Disability Services Division staff with counties who are responsible for developing community
service capacity.

The Disability Services Division has been evaluating the array of services available through the
four disability waiver programs to determine if changes are needed in the definition of any
services and/or provider standards to assure people have access to appropriate services.

The Disability Services Division intends to add crisis services to the CADI and TBI waivers, in
addition to the DD waiver. This will allow individuals who do not qualify for ICF/MR level of
care to receive needed crisis intervention services as well as short term residential support when
necessary through other waiver programs. The provider standards for crisis services are being
revised to include competencies with positive behavioral interventions.

The Aging and Adult Services Division, in collaboration with the Disability Services Division,
conducts an annual survey whereby counties, tribes and health plans that provide waiver lead
agency administrative responsibilities document administrative assurances in a Quality
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Assurance Plan. The survey this year required an inventory of all home and community based
providers under contract with the county to gain a more complete picture of the services
available to individuals across the state.

Evaluate Funding Methodologies

The Disability Services Division has allocated emergency waiver resources within parameters demgned
to provide a safety net for people counties are not otherwise be able to serve within their waiver
program. These resources have been provided to counties to assist with discharges from METO.

A new state to county budget methedology for DD waiver funding will be implemented January 2009.
Training will begin in September for counties. It is expected that the methodology and use of the
management tools that were developed to support its implementation will provide more flexibility in the
DD waiver program to serve people with developmental disabilities.

There are limits on funding available through the waiver programs. A number of people receiving
services through METO are not eligible for ICF/MR level of care, and therefore not eligible for a DD
waiver. They may be able to access CADI or TBI waiver programs, based on eligibility for nursing
home level of care. Services available through the Mental Healih System, health care and other sources
are resources that must be appropriately utilized in order to effectively serve people. Staff from the
Disability Services Division, Adult Mental Health, Children’s Mental Health and other divisions are
working to provide better information and support to counties about funding and services that may be
available for their clients.

Conglusion

METO is dedicated to upholding the highest standards of service attainable, Among the strategies
METO employs to achieve this goal is soliciting and being receptive to input from independent
evaluators, including the recommendations of the consultants and survey agencies discussed above.
Where areas needing improvement have been properly identified, METO has and will continue to
respond, including by implementing appropriate improvements,

Thank you for providing the opportunity to offer input regarding the July 2008 draft report.

Sincerely,

-

Mike Tessneer, CEO
State Operated Services
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Minnesota Department of Human Services

August 8, 2008

Roberta C. Opheim
Office of the Ombudsman for
Mental Health and Developmental Disabilities
121 7™ Place E., Suite 420
Metro Square Building
St. Paul, MN 55101-2117

Re: Your Correspondence Dated July 14, 2008, re: Ombudsman’s July 2008 (Draft) Report
Regarding the Use of Restraints in the Minnesota Extended Treatment Program

Dear Ms. Opheim,

This correspondence is in response to the referenced draft report compiled by your office. The report
includes the Ombudsman’s concerns regarding the use of restraints on disabled individuals at the
Minnesota Department of Human Services’ (DHS) Minnesota Extended Treatment Program (METO).

The description of the licensing oversight structure was not quite accurate in the report. The Minnesota
Department of Health (MDH) issues a Supervised Licensing Facility (SLF) license to the entire 48 bed
METO facility and also issues the Intermediate Care Facility for the Mentally Retarded (ICF/MR)
federal certification for 12 of these beds. The SLF licensing standards contain the "Patient's Bill of
Rights" that is enforced by MDH. The DHS Licensing Division issues a license under Minnesota
Statutes, chapter 245A to the entire 48 bed METO facﬂzty based on the licensing standards located in
Minnesota Statutes, chapter 245B. The use of aversive and deprivation programs with clients is
monitored by the DHS Licensing Division for compliance with the standards located in Minnesota
Rules, parts 9525.2700 through 9535.2810, commonly referred to as "Rule 40." The report references
"Minnesota Rules 9525, generally referred to as the 'Consolidated Rule for Persons with Developmental
Disabilities. However, other than Rule 40, the only licensing standards in Minnesota Rules, chapter
9525, refer to day training and habilitation, and would not apply to METO.

The report refers to an interagency agreement between DHS and MDH. In an effort to reduce
duplicative regulatory oversight, the Minnesota Legislature exempted SLF facilities that are certified by
MDH as ICFs/MR from extensive sections of the otherwise applicable licensing standards under
Minnesota Statutes, chapter 245B, enforced by DHS. DHS remains responsible for monitoring for
compliance with those remaining licensing standards. (See Minnesota Statutes, section 245B.03,
subdivision 2.) As it relates to investigation of maltreatment complaints under the Vulnerable Adult Act,
the Minnesota Legislature assigned the investigative responsibility to the DHS Licensing Division under
Minnesota Statutes, section 626.5572, subdivision 13. The Centers for Medicare and Medicaid (the

PO Box 64242 « St Paul, MN » 55164-0242 = An equal opportunity and veteran-friendly employer
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. federal agency that oversees MDH certification of programs as ICF/MR) previously approved this
arrangement for approximately 12 years, however, a recent change in their approval caused the need for
an interagency agreement in late 2007 between MDH and DHS. Through this interagency joint powers
agreement, MDH now has the duty to investigate alleged maltreatment in JCF/MR facilities.

While the Licensing Division conducted the investigation and issued the correction orders referenced in
the report, the division also completed two additional investigations of the METO program involving
issues related to the use of restraints also completed during the relevant time peried. These
investigations resulted in separate correction orders issued on September 10, 2007, and March 11, 2008.

The report recommends that the Licensing Division "consider revising its policy of limiting its
investigation to only those specific items identified in a complaint." The Licensing Division does NOT
have a policy of restricting its review of program compliance to only those specific issues identified in a
complaint. In fact, the opening paragraph of the September 10, 2008, correction order letter states that
the original complaint related to the use of mechanical restraints, and while no violations were
determined related to that area, "during the course of the investigation, additional information revealed
that the license holder was not in compliance™ in other areas that resulted in citations and orders for
correction that were not immediately related to the original complaint. This is common practice of the
Licensing Division in its completion of approximately 1,600 investigations across various services per
year.

To the extent that some inaccurate perceptions were established by the Ombudsman, the Licensing
Division is committed to more clearly communicating the focus of its regulatory oversight.

Sincerely,

VRVAR

Jerry Kerber, Director
Licensing Division

PO Box 64242, 8t. Paul, MN 55164-0242 » Ar equal opportunity and veteran-friendly employer
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Minnesota Department of Human Services

State Operated Forensic Services

Minnesota Extended Treatment Options

1425 State Street

Cambridge, MN 55008-9003

February 26, 2008

Kris Lohrke, RN, Supervisor

Office of Health Facility Complaints
Division of Compliance Monitoring
85 E. 7" Place, Suite #220

P.O. Box 64970

St. Paul, MN 55164-0970

Dear Ms. Lohrke:

Enclosed please find the revised Plan of Correction (POC) for the survey conducted at the

Minnesota Extended Treatment Options (METO) program January 17, 2008. As

requested, the POC has been entered onto your form. Some revisions were made after
our telephone conversation with you on Monday, February 25. A copy of the document

will also be sent to you by certified mail.
Please contact me at (763) 689-7160 if you need any additional information.
Sincerely,

‘,;;l Rdond

Douglas Bratvold
METO Director

fib

Enclosure

An Equal Opportunity Employer
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W 000 INITIAL COMMENTS W 000 ;
. An unannounced visit was conducted on January
i 10and 11, 2007, in connection with the
investigation of complaint #H4G502001 at
Minnesota Extended Treatment Options (METQ),
related to the Condition of Client Behavior and |
Facility Practices (42 CFR 483.450), for
Intermediate Care Facilities for the Mentally i
Retarded. The following deficiencies are issued: |
W 102 | 483.410 GOVERNING BODY AND . W102| The facility will forward a copy [2/26/08
MANAGEMENT ! of final citations and the
! facility's accepted plan of .
The facility must ensure that specific governing correction to the State Operated |
body and management requirements are met. | Services Governing Board. ;
! The facility will identify
performance measures specific to
the monitoring of the facility's
This CONDITION is not met as evidenced by: use of psy?hOtmplc med%cétloné
Based on the findings documented under the and restraint. The facility will
Condition of Participation, Client Protections, and enlist the assistance of State
the findings documented under the Condition of Operated Services Quality Manage-
Participation, Client Behavior and Facility ment Office to identify
Practices, the Condition of Governing Body is Not quantitative and qualitative
Met. The findings include: goals for reduction and use of I
psychotropic medications and ‘
The Governing Body did not oversee the facility in | . restraint. Performance data will
@ manner which woul_d resolye SyST.ETn.IC proplems 3 ' be collected, analyzed, prepared
with the use of restraints for inappropriate client | :
behaviors. i i for report, and foryarded to tﬁe .
| ! { State Operated Services Governing
For related information: . ‘ Board for review on a quarterly
basis.
i See W122 regarding client protection. Persons Responsible: Doug Bratvold,
f METC Director; Scott TenNapel,
. See W266 regarding client behavior and facility Ph.D.; L-'P"‘"”E‘T“‘Gli“‘iﬁa;“‘f?*"‘?ﬁ:or‘
| practices. : : g
W 122, 483.420 CLIENT PRCTECTIONS o WA122) - k ﬂi!j 4
LABORARRYP!RECTOI?'S OR p}ﬁnvmgwsuppuea REPRESENTATIVE'S SIGNATURE TITLE e L_/ (X6) DATE
L B td,!  Met Preche 2ifis

Any deﬁcienly statement ending with an asterisk (*) denotes a deficiency which the institution méy be eXcused from correcting providitg it is

etermined that

ather safeguards provide sufficient protection to the patients. (See instructions.) Except for nursing homes, thefindings stated above are disgosable 30 days

following the date of survey whether or not a plan of carrection is provided. For nursing homes, the above findings and plans of cor

disclosable 14

days following the date these documents are made available to the facility. H deficiencies are cited, an approved plan of correction is requisite to continued

program participation.
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W 122 Continued From page 1 w122 With a policy change 2/26/08

effective 11/23/07 the facility

. ; .
The facility must ensure that specific client prohibited the emergency use of

protections reguirements are met. i . .
mechanical restraint of any client

placed in the ICF/MR program. All
assigned to the ICF/MR building

This CONDITION is not met as evidenced by: will be trained to this change.
Based on interview and documentation review the Persons Responsible: Doug Bratveld,
facility failed to ensure that clients were free from METO Director; Scott TenNapel,
unnecessary chemical and physical restraints. Ph.D., L.P., Clinical Director

) (Continued on attached sheet)
See documentation at tag #W128.

W 128 483.420(a)(6) PROTECTION OF CLIENTS W 128 The facility's specially con- 2/26/08
RIGHTS stituted committee will be oriented to
changes in policy regarding both
The facility must ensure the rights of all clients.
Therefore, the facility must ensure that clients are
free from unnecessary drugs and physical
restraints and are provided active treatment to

reduce dependency on drugs and physical i ) i
restraints of severity of behavior for which

emergency and programmatic use of
restraint, to ensure their review
and approval process meets the
revised policy's increased standard

use of restraint is indicated.
Specifically, no use of restraint

This STANDARD is not met as evidenced by: will be prescribed for use in
Based on documentation review and interview, response to any behavior which
the facility failed to ensure that clients were free does not pose a risk of immediate,

from unnecessary drugs and physical restraints
for eight of nine clients (#2, #3, #4, #6, #7 #8,
#9, and #10) in the sample. Findings inciude:

serious injury.
Persons Responsible: Doug Bratvold,
METO Director; Scott TenNapel,

. . ph.D., L.P., Clinical Direct
The following examples show a chronic use of inicat birector

restraints to control client behaviors that are

prompted by staff behavior and/or are not IpPs for all clients placed in the
threatening to the health of individuals. In facility’s ICF/MR program will be 2/26/08
addition, when the clients are restrained their revised to ensure that each

arms are handcuffed behind their back with either client’'s program plan includes

metal handcuffs or soft Posey wrist restraints, a specific plan to increase the

and their legs are crossed and hobbled (a hobble
is @ nylon strap that is wrapped around a client's
lower legs, tightened, and secured with Velcro)

client’s use of adaptive or
appropriate alternatives to

\
FORM CMS-2567(02.99) Previous Versions Obsolete Event (D DRV111 Faciity 10: 00293 If continuaton sheet Page 2 of 65
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W 128 Continued From page 2 W 128 behaviors targeted for
with a RIPP (brand name) restraint. reduction.
Client #2 has moderate mental retardation, All staff responsible for
autism, and deafness A review of the facility's implementation of programs
“Documentation For implementation Of Approved for clients placed in the

Aversive And/Or Deprivation Procedures,
revealed the following

*On April 15, 2007 at 6:28 p.m, client #2 was
eating and hit her elbows on a chair. She was
cued to "stop.” but client #2 "ignored"” the request ‘
and hit the table with her elbows. The staff cued Persons Responsible:

the client to "stop and go to her room." Then the Scott TenNapel, Ph.D., L.P.,
client threw her plate and milk across the table METO Clinical Director; Beth
and was restrained in leg hobbles and soft wrist Klute and Julie Patten,
cuffs for four minutes. The supervisory comments BA3s and QMRPs

indicated that the use of the restraints was due to

property destruction and was appropriate.

*On May 4, 2007 at 3:20 p.m., client #2 was in the

rocking chair watching a movie and then hit her

right forearm on the wall and also hit the wall with

a closed fist, bit her "pointer finger,” and kicked

an end table with her right foot. Then she laid

down on the flocr and signed "finished”. The

client was put in leg hobbles and soft cuffs for

four minutes. The form indicates that no other

interventions were available. The supervisory

comments indicated that use of the restraints was

appropriate.

*Qn May 5, 2007 at 12:55 p.m., client #2 "awoke

obsessing about shopping. Staff told her no

shopping.” At lunch client #2 requested more food

and was told she would not get any more food.

The staff explained that she would not be able to

go shopping because of "behaviors” on May 4,

2007. Client #2 "cleared table and threw all

dishes toward staff ” The client was then

restrained in accordance with her Rule 40 plan

{the facility's specially constituted committees'

pre-approved restrictive behavior management

facility's ICF/MR program
will be trained to properly
implement each client’s
programn.
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practice). Her legs were crossed, then hobbled,
and her wrists were restrained behind her back in
soft Posey cuffs for four minutes. The supervisory
comments indicated that the use of the restraints
was in accordance with her program and were
appropriate.

*On May 17, 2007 at 5:28 p.m., client #2 "was
rocking in her chair when she slapped the wall, hit
her leg.” Then the client laid down on the floor
and kicked the nearest staff. She was cued to
stop and calm down, "she refused” and was
restrained in soft cuffs and hobbles for six
minutes. Supervisor comments indicated that the
use of the restraints was appropriate.

*On June 25, 2007 at 12:27 a.m., client #2 was
"perseverating” on a home visit that was
scheduled and wanted medication set up. Staff
signed for client #2 to go to bed and that "work"
wauld be finished the next day. Client #2 informed
staff that she wanted to be tucked into bed. The
"client went into her room [and)] began hitting
dresser and walls with hands with enough force to
possibly hurt hands.(Also threw dresser into
middle of room; but, stopped on own w/o
redirect.)” Client #2 laid down on the floor per the
staff's request and was put in restraints. Her
wrists were put in soft cuffs and her legs were
hobbled for four minutes. The supervisory
comments indicated that the use of the restraints
was appropriate.

*On July 10, 2007 at 4:13 p.m., client #2 was
sitting at a table eating her snack when she
"knocked" a glass of water and "shoved" a box of
crafts off the table. Client #2 was told to "stop"
and "lie down" and was restrained for ten
minutes. During the time she was restrained she,
"did minor SIB" (self injurious behavior), slapping
her sides for six minutes. The client was released
after being calm for four minutes. The supervisory
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comments indicated that the use of the restraints
was appropriate.

*On July 25, 2007, at 2:34 p.m., client #2 was
sitting at her work table hitting her hand on the
corner of the table and banging her knee on the
floor, biting her lips and hand "hard”. Staff signed
for her to stop. She was restrained for twelve
minutes. No documentation of restraining device
utilized other than hobble. The supervisor
indicated the use of the restraint was appropriate.
Client #2 was again restrained at 2:49 p.m_, for
six minutes because she punched the floor and
was "kicking at staff." Supervisory comments
indicated that her behavior continued after
release from restraints, the restraint procedure
was again implemented and the use of the
restraint was appropriate. At 2:58 p.m., after
release from her Rule 40 restraints, staff
attempted to escort her back to her household,
when she started, "minor” seif injurious behavior,
Staff redirected her to stop. She began kicking
staff and was restrained for six minutes. After
being calm for two minutes she was given Imitrex
for a headache and escorted back to the
household. Supervisory comments indicated the
use of restraints was appropriate

*On July 29, 2007 at 4:11 p.m,, client #2 was
painting at the table and showed no signs of
being upset. Then she "cleared everything off the
table." She was put in Posey wrist restraint and
hobbles for five minutes. No other interventions
were implemented. Supervisory comments
indicated the use of the restraint was appropriate
and warranted given the target behaviors
exhibited

*On August 21, 2007 at 5:28 p.m., client #2, while
at the table, shoved everything on the table,
across the table. She was restrained for eight
minutes with Posey wrist restraints and leg
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hobbles, in accordance with her Rule 40 plan.
During the time she was restrained, she kicked
her feet and pinched her thighs for four minutes.
After being calm for four minutes she was
released. Supervisory comments indicated the
use of the restraint per her Rule 40 was
appropriate. No other interventions were
implemented prior to the restraint.

Client #3 has mild mental retardation,
osteocarnritis, limited range of motion in his left
leg, a history of knee pain, and prefers to use a
wheelchair. A review of the facility's
"Documentaticn for Emergency Use of Controlled
Procedure” revealed the following:

*On March 29, 2007 at 6:59 p.m., client #3 was
watching the television. Staff asked that he watch
an "age appropriate” program. Client #3 was not
following directions and yelled at staff. The staff
cued the client to stop and maintain boundaries
and was escorted to his bedroom. Client #3 hit
and shoved staff. An "arm bar takedown" (a
manual method utilized by two staff, who apply
pressure to the client's elbows, with the goal of
lowering the client to the ground in a prone
position-lying on their stomach) was performed on
the client. Then he was manually and
mechanically restrained for 21 minutes (the
specific type of mechanical restraint was not
identified).

*On May 10, 2007 at 4:14 p.m, client #3 was
"velling and screaming at staff, swearing, and
attempting to hit staff.” The client was asked "to
go to his room and calm down, he refused. We
then attempted to escort him. He hit staff.” Client
#3 was manually restrained and then
mechanically restrained with leg hobbles and
wrist cuffs for 12 minutes. Client #3's response
section of the form indicated the client told staff,
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"Sorry. he deserved the implementation."
*On June 20, 2007 at 6:20 p.m. client #3 refused
to stay away from a peer that was sitting on the
floor. Client #3 "kicked at peer's feet.” The client
would not stop kicking at the peer, and it was
“possible” that he "may have grazed peers feet”
Client #3 was asked tc stop and lie down on the

- floor. Client #3 was then manually restrained for
two minutes.
“On June 23, 2007 at 5:43 p.m_, client #3 was
"swearing, refusing directions...invading
peers/staffs space [with] wheelchair.” The client
then "slapped"” a staff's forearm with an open
hand He was then restrained with leg hobbles
and wrist cuffs for 22 minutes.
*On August 5, 2007 at 3:55 p.m., client #3 "was
stopped in wheelchair in front of office, and would
not redirect to move.” The "other alternatives tried
and/or considered:" included, cueing the client
"several times to move" and “escort by pushing
wheeichair.” Client #3 was restrained in hand
cuffs and leg hobbles for 23 minutes, after he
"struck staff with fist." The documentation did not
indicate when the client struck staff However, the
documentation did indicate that it was likely for
the client's physical aggression ta reoccur At
6:00 p.m., “[client #3] was asked 3 times to move
out of view of TV in dayroom. The 4th time he
refused, he was being escorted to his room...As
he was being escorted to room [client #3] hit
staff * The client was manually restrained for two
minutes then restrained with wrist cuffs and leg
hobbles for 43 minutes.
*On September 6, 2007 at 5:48 p.m., client #3
was in the day room. He was asked to elevate his
feet and he refused. Then he hit a peer in the
stomach with the "outside of his wrist.” He was
told to stop. The staff did an "arm bar takedown”
and manually restrained the client for one minule.
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The client told the staff that the other client had
previously kicked him. After the client was
released from the manual restraints he was told
to use personal boundaries, anger management
skills and to talk to staff if he feels unsafe.

*On September 26, 2007 at 8:22 p.m.. client #3
was watching the television and a staff person
asked the client if he wanted to do one of his
programs. Client #3 turned away from the staff
and turned the television up. The staff person
then attempted to turn the television off and client
#3 "slapped" the staff person’s hand and stated
“F-ck You" and asked the staff person to leave
him alone. The staff person then attemnpted to
un-plug the television and put his/her hand behind
the dresser to pull the plug and client #3 slammed
the dresser against the wall. The client was
manually restrained for two minutes then put in
leg hobbles and his wrists were cuffed. The client
was "agitated” for 18 minutes and released from
restraints after 28 minutes. The documentation
indicates that the behavior the restraints were
utilized for, is "likely to reoccur.” The client's
response was the incident was “staffs fault ™

Client #4 has mild mental retardation. asthma,
epilepsy, and a history of poking others and
throwing personal items at others’ heads. A
review of the facility's "Documentation for
Emergency Use of Controlied Procedure”
revealed the foliowing

*On May 24, 2007 at 8:43 p.m,, client #4 was
manually and mechanically restrained for 50
minutes. Prior to being restrained the client
"appeared agitated and had been touching staff
for over an hour.” The client was cued to go to
her room or take a shower or bath. The staff
"attempted to talk w/ (client #4] aboul what was
bothering her.”
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*On May 30, 2007 at 6:26 p.m., the client was in
her room “hitting the door." Then she came out of
the room and "tried to shove staff to get into the
kitchen." An arm bar takedown was implemented
to take the client to the floor. The client was
manually then mechanically restrained for a total
of 50 minutes (the specific mechanical restraints
are not documented). The documentation
indicates “Other Alternative tried and/or
considered” included. the staff told the client to sit
down and relax or to take a bath or shower.

Client #6 has severe mental retardaticn and a
history of behavioral deterioration since
November 2006. He was admitted to the facility in
May 2007. A review of the facility's
"Documentation for Emergency Use of Controlled
Procedure" and "Documentation for Emergency
Use or Emergency Initiation of Psychotropic
Medication” revealed the following:

*Upon arrival to the facility on the day of
admission, May 7, 2007, client #6 was attempting
to bite and kick staff. An emergency mechanical
restraint was implemented. The client “continued
to struggle and attempt physical aggression.” The
client was in restraints for 30 minutes. In addition
to the mechanical restraint, client #6 was given 10
milligrams of Haldo!, 2 milligrams of Ativan and
50 milligrams of Benadryl, intramuscularly (IM), at
10:25 a.m. At 11:30 a.m. the client "was asleep.”
Documentation indicated that the client was
"scared" and he did not know staff. At 620 p.m
client #6 was in the bathroom washing his hands.
A staff person cued him to dry his hands with a
washcloth. The client stuffed the washcloth in his
mouth. The staff person pulled the washcloth out
of the client's mouth. The client struck the staff
person three times with an open hand. The staff
implemented a “basic come along take down to
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prone position, handcuffs, and leg hobble.” The
client was in restraints for 50 minutes At 8:50
p.m., client #6 attempted to enter the staff office.
Documentation indicates he "was struggling
during escort." The client kicked and punched
staff. A double arm bar takedown was used and
both emergency manual and mechanical restraint
were implemented in response to physical
aggression. The client was in restraints for 50
minutes.

*At 5:26 a.m., on May 8, 2007, client #6 "slapped
staff open handedly on forearm, pinched staff”
after being re-directed to his room and being
asked to wash his hands. An arm bar take down
was used and the client was put in mechanical
restraints for 28 minutes. At 10:20 a.m., client #6
“came out of his room to go to the

bathroom. .attempting to hit staff and did kick a
staff .. Staff tried to verbal prompt [client #6] to
stop.” Client #6 was put in leg hobbles and
handcuffs for 50 minutes. During restraint he
yelled and was banging his head on the floor.

*At 12:55 p.m. on May 9, 2007 client #6 hit a staff
persan one time. The client was put in a manual
hold by 4 staff and then in metal cuffs and leg
hobbles. He was restrained for 50 minutes.

*At 3:15 a.m. on May 10, 2007, client #5 was
trying to swing at staff person's face with a closed
fist. The staff person used an arm bar take down
to restrain the client. Documentation indicated
that at 3:20 a.m. the hobble was removed. The
client was agitated and kicking, and the hobbile
was re-applied. At 3:35 a.m. client #6 was
struggling, trying to get cuffs off causing
abrasions to his wrists. The cuffs were removed
and the client was put in a manual hold. The
client was restrained until 400 a.m. when he was
released due to labored breathing.

*At 11:12 am,, client #6 was "repeatedly touching

|
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staff, not following staff direction. and
unresponsive.” The client was put in a manual
restraint for 15 minutes. At 2:.02 p.m., client #6
was "pacing, grabbing at staff, walking in office
and peers room”. He was put in a manual
restraint for 9 minutes. At 2:15 p.m., client #5 was
given 10 milligrams of Zyprexa IM. At 5:45 p.m |
client #6 "hit staff with handslaps." A double arm
bar takedown was implemented and client #6 was
put in handcuffs and hobbles for 30 minutes.

*At 1117 p.m. and 11:28 p.m., on May 21, 2007,
client #6 was hitting staff and the client was
manually restrained each time for 2 minutes. At
12:30 p.m., client #6 tried to pinch and grab staff.
He was put in a Posey restraint with leg hobbles
for 45 minutes. At 1:20 p.m., client #6 was given 2
milligrams of Ativan |M.

*Documentation on June 2, 2007, indicated that
client #6 was restrained at least seven times. At
2:40 p.m., client #6 was given 100 milligrams of
Seroquel. Client #6 had "four Rule 40
implementations today for physical aggression
(no specific behaviors identified) and PICA"
(eating inedible objects). A note written as
follow-up by a nurse indicated client #6's Rule 40
was re-implemented at 4:17 p.m. and the
Sercquel was minimally effective. At 7:15p.m_,
client #6 was given 2 milligrams of Ativan and 50
miligrams of Benadryl IM. The "precipitating
behavior” indicated was "three more Rule 40's for
agtation/aggression, each lasting nearly 50
minutes.”

*Client #6 was put in mechanical restraints on
June 5, 2007 at 10:09 for "physical aggression;
grabbing, pinching, headbutting; PICA &SIB
(fingers in mouth, biting), not calming, continues
to aggress when releases attempted.” The client
received Ativan 2 milligrams at 10:45a.m.
*Documentation for June 12, 2007 indicates that
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client #6 was "given the Ativan (2 milligrams at
2:45 p.m.) immediately after release of restraint
while in his room.” The precipitating behavior
indicated was "aggression toward staff, refusal to
redirect with verbal cues.” (No specific behaviors
were dentified on the form.)

*Documentation regarding client #6 for June 18,
2007 indicates that “Rule 40 implemented 5x this
afternoon for aggression/agitation-each one
longer in length of time held." At 5:05 p.m. client
#6 was given 2 milligrams of Ativan and 50
milligrams of Benadryl IM. A follow-up note
written at 8:00 p.m. indicates that cne Rule 40
was implemented "shorlly after medication given.”
*Documentation indicates that on January 8,
2008, at 1:.08 p.m., client #6 "woke up from nap,
took a shower, started aggression before getting
dressed.” Client #6 was asked to calm down and
keep his hands to himself He was escorted back
to his room Client #6 "attempted to
kick/scratch/slap at staff multiple times." A
mechanical restraint was implemented. The
actual cutcome indicates client #6, "did not meet
release criteria, attempted release at 50 minutes,
continued to aggress.” At 1:58 p.m , on January
8, 2008, documentation indicated that client #5
was "in Rule 40 hold, reimplemented Rule 40
after 50 minutes " He was released at 2:48 p.m.
Client #6 was mechanically restrained for a total
of one hour and forty minutes.

Client #7 has mild mental retardation. A review of
the facility's "Documentation for Emergency Use
of Controlled Procedure” revealed the following:
*On December 12, 2007 at 700 p.m., client #7
“had been upset since supper, ignoring staff
requests.” Staff asked her ta go to "home 3" so
they could escort other clients. The client "refused
shouting when staff stood beside her chair then
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kicked tried to hit." The staff had tried to
"negotiate” with the client for an hour, offered her
quiet time in her room and time to talk. An arm
bar takedown was implemented and the client
was restrained manually for 20 minutes. The
client's mood after the restraint was documented
as "feeling depressed” and crying. A review by the
QMRP (Qualified Mental Retardation
Professional), indicated that a "Rule 40 program
will be implemented, likely to reoccur.”

*A review of the facility's "Documentation For
Implementation Of Approved Aversive And/Or
Deprivation Procedures, " revealed the following:
*On December 21, 2007 at 9:10 p.m.. client #7
was "arguing w/ staff about her
recovery|(programing], when told she had to
restart she started screaming at staff [and] kicked
the wali very hard.” The client was put in manual
then mechanical restraints, leg hobbles and wrist
cuffs, for 28 minutes due to property destruction,
"kicking the wall." The client "screamed and cried”
for 18 minutes before she was calm. The
supervisory comments indicated that the
implementation of the restraints was in
accordance with client #7's program.

*On December 24, 2007 at 8:28 a.m., staff
entered client #7's room to wake her for work.
The client "screamed 'leave me alone’ and swung
[at and] kicked [at] staff." The client was cued to
“stop” and then she was restrained in wrist cuffs
and leg hobbles for 18 minutes. For the first eight
minutes client #7 cried and struggled. The
supervisory comments indicated that the use of
the restraints was appropriate.

Client #8 has moderate mental retardation,
autism, a brain stem tumor, and seizure disorder.
A review of the facility's "Documentation For
Implementation Of Approved Aversive And/Cr
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Deprivation Procedures," revealed the following:
*On September 9, 2007 at 7:20 p.m, client #8,
“ran to bathroom and threw his socks in the
shower, then ran to his bedroom and slammed
his door.” Staff cued the client to "walk and not
throw objects or slam doors because that is
property destruction." As a result the client ran out
of his bedroom and into another "unoccupied”
bedroom and slammed that door. The client was
handcuffed and his legs were hobbled for a total
of 10 minutes. The supervisory comments
indicated that the use of the Rule 40 restraints
was appropriate because one of the target
behaviors is slamming doors.

*On September 27, 2007 at 4:56 p.m., client #8
“ran through the house with pitcher of water. He
refused to let staff have pitcher, and once he did,
he ritually pounded on walls with both fist " Staff
cued the client to "stop and put pitcher down and
not to run... also cued not to hit walls." Client #8
"slapped at staff's hands when they asked for the
pitcher. He ran into bathroom and slammed
door." The client was restrained in hand cuffs and
leg hobbles for 39 minutes. For the first 29
minutes the client "struggled, scratched, kicked,
yelled, and tried to get up."

*On September 30, 2007 at 7:50 p.m., client #8
“ran up to the wall, pounded on it, banged his
head on the floor and ran to his room and
slammed the door." Staff re-directed the client.
“stop [and] not pound or slam the door." The
chient's Rule 40 was implemented and he was
hand cuffed and his legs were hobbled. He was
restrained for 15 minutes and during his restraint
he struggled, spit, tried to bite, kick, and scratch
the staff for five minutes.

‘On October 5, 2007 at 9:46 a.m_, client #8 was in
the shower for approximately 20 minutes and was
refusing to get out. He slammed the door on staff
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and was then put in leg hobbles and hand cuffs
for 10 minutes for property destruction. The
supervisory comments indicated that the use of
the restraints was appropriate.

* On October 11, 2007 at 2.57 p.m., client #8
refused to aftend his mental heaith review and
was rocking in a chair when he "suddenly jumped
up and ran towards" the bedroom and bathroom
The client “banged” on the door and the walls of
the phone room, and linen closet, and slammed
the bathroom door, and he"dropped" the phone
against the wall of the phone room. The client,
"was calm instantly when staff asked him to lay
on the ground." He was then hand cuffed and leg
hobbles were applied He was restrained for 10
minutes. The supervisory comments indicated
that the use of the restraints was appropriate.
*On October 14, 2007 at 8:24 a.m., client #8 was
restrained in wrist cuffs and teg hobbles for 10
minutes for "property destruction and physical
aggression." The documentation indicates that
staff gave him a verbal prompt not to slam the
door. The documentation does not indicate the
specific behavior that required the implementation
of restraints. However, the documentation does
indicate that the client {aid on the floor per staff
request prior to the restraint implementation. The
supervisory comments indicale that the use of the
restraint was appropriate.

Client #9 has mild mental retardaticn, autism, and
a brain lesion. A review of the facility's
“Documentation For Implementation Of Approved
Aversive And/Qr Deprivation Procedures,”
revealed the following:

*On Qctober 25, 2007 at 2:25 p.m. client #9
became "agitated” when he was returning to his
"home 3." The client kicked a car and bit himself
{specific location not identified). He was prompted
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to "stop [and] calm" He hit staff and was
restrained first manually then mechanically for a
total of 46 minutes. The documentation does not
indicate if he was restrained outside or back at
home 3. The supervisory comments indicate that
the use of the restraint was appropriate.

*On November 11, 2007 at 6:43 a.m client #9
was in taking a shower and "pounding” on the
walls, toilet and his own head. Staff utilized
negotiations to stop {the specific negotiations not
documented). He was restrained with leg hobbles
and hand cuffs for 10 minutes. The supervisory
comments indicate that the use of the restraints
was appropriate.

*On December 11, 2007 at 7:05 a.m., after client
#9 took two bowls of cereal, he was cued to take
only one bowl. The client slammed the table with
his hands. Then he hit himself in the head three
times. He was restrained with leg hobbles and
hand cuffs for 37 minutes. The supervisory
comments indicated that the use of the restraints
was appropriate.

*On August 5, 2007 at 8:12 a.m., client #9, "was
waiching T.V. and laughing inappropriate.” The
client bit, slapped, and hit himself. “with strong
force." Staff interventions included: "asked him
what was wrong, why are you hitting yourseif,
[and] calm down " Staff cued client #9 to lie down.
The client complied and was manually restrained,
then put in leg hobbles and wrist cuffs far a total
of 17 minutes. He was "agitated"” for seven
minutes. After ten minutes of being calm he was
released from the restraints. The evaluation of the
restraint implementation indicated that the use
was appropriate and that "with great likelihood
this behavior will reoccur.” The client's response
to the incident was, "I'm sorry - don't bite." In
addition, client #9 only had red marks on his arms
from the self inflicted biting. At 11:35 a.m. client
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#9 was again laughing inappropriately while
watching television. Al some point, the client
became self injurious (specifics not documented).
Staff "attempted to negotiate” and the client
“aggressed towards staff * The client was cued to
calm down and to keep his boundaries. The staff
"waited for extra staff before takedown ” The
client was manually restrained and placed in wrist
cuffs and leg hobbles for a total of 50 minutes.
The client was noted to be crying and trying to
relax, but, "he was being held” in a prone position
and the client "attempted to grab staff [and] get
up.” The leg hobbles and wrist cuffs were
reapplied at 12:25 p.m. for an additionai ten
minutes. The documentation indicates that the
plan was to, "encourage client to rest in room,
listen to music, take deep breaths "
*On August 24, 2007 at 6:21 p.m., a peer
removed the foot stool from under client #9's feet.
Client #9 started to slap himself, clap, and bite his
forearm. Staff interventions included:; asking the
client to lie down and not put his hand by his
mouth and listening to music. The documentation
does not indicate if the client followed the staff
directives. A double arm bar takedown was used
and then the resident was put in handcuffs and
leg hobbles for 50 minutes. The documentation
indicates that the client was restrained because of
"self injurious behavior/physical aggression." An
attempt was made to release the client from

- restraints and he "kicked [at] staff' and at 7:11
p.m. his restraints were continued for another 21
minutes. At 7:20 p.m. client #9 received 2 mg of
Ativan IM.
*On September 28, 2007 at 12:55 p.m. client #9
received Ativan because he was "agitated [and]
aggressive " At 2.36 p.m., client #9 was "pinching
his cheeks and putting hands toward mouth.”
Staff attempted "verbal prompts,” and the client
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was "escorted to room by staff but [the client] kept
grabbing at staff." The client was restrained for 12
minutes, manually then mechanically with
handcuffs and leg hobhies because he was
physically aggressive and hit staft.

Client #10 has moderate mental retardation and
infantile autism, he has a history of biting people,
making himself throw-up, and becoming
increasingly agitated when others attempt to
interact with him. Client #10 was discharged from
the facitity on November 7, 2007. A review of the
facility's "Documentation For Implementation Of
Approved Aversive And/Or Deprivation
Procedures,” revealed the following:

*On February 28, 2007 at 8:03 p.m, client #10
was restrained for ten minutes in handcuffs and
hobbles because he bit his hand.

*On March 6, 2007 at 7:59 p.m, client #10, “was
given a snack. He began spitting on kitchen table.
Staff cued the client to stop spitting and to go to
his room and calm down. While in his room he
began vomiting on his floor and urinated. He was
also laughing for no reason.” He spit and vomited
on staff and was restrained for 14 minutes in
handcuffs and hobbles.

*On March 8, 2007 at 10:09 a.m., client #10 was
restrained for six minutes in leg hobbles and
handcuffs because he "bit self." At 12:38 p.m.,
client #10 was exhibiting "excessive laughing”
and he spit water. He was "encouraged to calm
[and] resume work x 3." He was restrained for 14
minutes in handcuffs and leg hobbles for
"spitting/emesis directed at stafi." At 6:25 p.m.,
client #10 spitin a staff person’s face. He was
cued to lay down and he complied and was
restrained for six minutes.

*On March 13, 2007 at 1:17 p.m., client #10 was
restrained in handcuffs and hobbles for ten
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minutes because he bit the back of his left hand
and made it bleed. The documentation indicates
that other interventions were "NA" (not
applicable).

*On March 17, 2007 at 441 p.m. client #10 was
restrained in hand cuffs and hobbles for six
minutes for biting his hand. The documentation
indicates that there was "no time” for any other
interventions.

*On March 18, 2007 at 1:58 p.m., client #10 was
restrained for six minutes in leg hobbles and hand
cuffs because he bit the back of his left hand after
being directed to calm down. The documentation
indicates that the client laid down on the ‘loor on
his own, and was restrained.

"On March 18, 2007 at 502 pm. client #10 was
in his room “self stimulating.” Staff told the client
to "relax and calm.” The client bit his left hand
through his shirt. He was told to lay down on the
floor and he complied. He was "calm" but
‘restrained for six minutes in handcuffs and leg
hobbles.

*On March 20, 2007 at 12:00 p.m., client #10 was
restrained after he had an emesis and spit it at
staff and then was restrained for fourteen minutes
in handcuffs and leg hobbles.

*On March 20, 2007 at 7:14 p.m | client #10 was
restrained in leg hobbles and handcuffs for six
minutes for biting his hand after staff told him not
to bite himself.

*On March 20, 2007 at 9:14 p.m_, client #10 bita
“pre-existing wound" on his hand and he was
restrained for six minutes in leg hobbles and
handcuffs Cocumentation indicated that there
were na other interventions available pricr to the
utilization of the restraints.

*On March 27, 2007 at 4.55 p.m., client #10 was
asking repetitive questions and was asked to
"relax" in his room. The client bit himself on the

w128

FORM CMS-2567(02-99) Previous Versions Obsolete Evenl 10: DRV 111

Facillty ID: 00293 If continuation sheet Page 19 ¢f 65




BRI EPRR P e

DEPARTMENT OF HEALTH AND BUMAN SERVICES
CENTERS FOR MEDICARE & MEDICAID SERVICES

PRINTED: 02/01/2008
FORM APPROVED
OMB NQ. 0938-0391

STATEMENT OF DEFICIENCIES {X1) PROVIDER/SUPPLIER/CLIA
AND PLAN OF CORRECTION IDENTIFICATION NUMBER!

24G502

X2) MULTIPLE CONSTRUCTION
A BUILDING

(X3) DATE SURVEY
COMPLETED

C
01/17/2008

B. WING

NAME OF PROVIDER OR SUPPLIER

MN EXTENDED TREATMENT

STREET ADDRESS CITY, STATE, ZIP CODE
1425 STATE STREET

CAMBRIDGE, MN 55008

SUMMARY STATEMENT OF DEFICIENCIES
(EACH DEFICIENCY MUST BE PRECEDED BY FULL
REGULATORY OR LSC IDENTIFYING INFORMATION)

(X4) 1O
PREFIX
TAG

o] PROVIDER'S PLAN OF CORRECTION x5)
PREFIX (EACH CORRECTIVE ACTION SHOULD 8E COMPLETION
TAG CROSS-REFERENCED TQO THE APPROPRIATE DATE
DEFICIENCY)

W 128 Continued From page 19

hand and he was restrained for 12 minutes in
handcuffs and leg hobbles.

*On April 3. 2007 at 9:28 p.m , client #10 was
making "loud vocalization for 10 - 15 minutes." He
was told to "quiet, take breaths, [and] go to
sleep.” The client bit the back of his hand and
slapped his leg three times. The client was
restrained for six minutes in leg hobbles and hand
cuffs.

*On April 4, 2007 at 10:18 a m., client #10 was at
his day program and he was "wiggling hands in
front of face making noises.” The client was
instructed to continue his work, "or to sit on his
hands to calm.” The client bit his hand through his
shirt. He was mechanically restrained with
handcuffs and leg hobbles for six minutes.

*On April 5, 2007 at 7:45 p.m., client #10 was
"self stimulating in room, making loud noises,
sounded like ABAHAH..." The client was cued to
“guiet down," and "relax “ The client bit an “old
sore” on the back of his left hand. The client laid
down on the floor afier being cued by staff to do
s0. The client was manually restrained then
mechanically restrained with ieg hobbles and
handcuffs far six minutes.

*On April 6, 2007 at 11:35 a.m., client #10, "was
shredding [paper] and starting finger flaling by his
maouth then put hand in shirt and bit his
hand...Staff told [client #10] to stop and lie on the
floor...He bit himself through his sweatshirt.” The
client was manually then mechanicaily restrained
with leg hobbles and handcuffs for 7 minutes The
supervisory comments indicated that the use of
the resiraints was appropriate.

*On April 6, 2007 at 4.23 p.m., client #10, "was
acting very manic. He was laughing about nothing
and spitting all over his room.” Staff cued him to
“relax” and "take deep breaths.” The client spit in
the staff's face. The client was manually then

W 128
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mechanically restrained in leg hobbles and hand
cuffs for 25 minutes. The supervisory comments
indicated that the use of the restraints was per his
program and appropriate.

‘On April 8, 2007 at 3:48 p.m., client #10 bit his
hand. Staff told the client to "stop.” He bit his
hand through a blanket that was covering his
hand. At some point, the client hit himself twice
(specific area of the body was not documented).
The client was restrained in leg hobbles and
handcuffs per his Rule 40 for 18 minutes. The
supervisory comments indicated that the use of
the restraints was appropriate.

*On April 11, 2007 at 8:42 p.m_ client #10 "was
jumping around his bedroom forcing himself to
vomit {and] spit. He was aiso laughing
hysterically." Staff told the client to "calm,
encouraging deep breaths and relaxing in his
bedroom.” The client "forced himself to vomit and
spit it at staff.” The client was restrained for 20
minutes in leg hobbles and hand cuffs. The
supervisory comments indicate that the use of the
restraint was per his program and was
appropriate.

Employee (A)/administrative staff was interviewed
on January 10, 2008 at 9:30 a.m. and stated that
all the clients at the facility are legally committed
and exhibit either property destruction or physical
aggression, and may have some degree of self
injurious behavior. The average stay is based on
how quickly the facility is able to stabilize a client's
inappropriate behavior. Approximately one and a
half to two years aga, the facility implemented the
use of mechanical restraints for inappropriate
behavior. In November 2007, the use of
mechanical restraints for emergency situations
was discontinued in the ICF/MR. However, the
use of mechanical restraints continues to be
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utilized on the clients with Rule 40 (the facility's
specially constituted committees’ pre-approved
restrictive behavior management practice)
programs. In emergency situations, the staff use
manual restraints only. Examples of the restraints
utilized for the Rule 40 programs include: soft
wrist cuffs, metal handcuffs and leg hobbles
(usually used together), and in some cases a
restraint board. The Rule 40 programs start with
two minutes of manual restraining and if the
client{s) continues to struggle, they are putin
mechanical restraints.

Employee (E)/administrative staff was interviewed
on January 31, 2008 at 9:30 a.m. and stated that
the clients admitted at the facility should only be
restrained to reduce target behaviors that are
dangerous or likely to lead to dangerous behavior.

When two specific examples of ¢lient #3 being
restrained, related to television viewing, were
menlioned by the investigator, employee (E)
stated that from the sounds of the examples
reviewed, the risk analysis (risk of continuing the
activity versus the risks of restraining) is "all out of
whack."

The facility as a whole does not have a "no-touch”
policy. There should be "household agreements *
reviewed and open for negotiation, made by the ' [t
people who live in a household. The “no-touch” ‘
policy is intended to be a therapeutic support for
people who are aggressor's. the recipient of
another's aggression, or there are other problems
with interpersonal boundaries. If a client failed to
observe the practice of “no-touch" and simply
touched another client, that would not constitute a
dangerous situation

W 239 483.440(c)(5)(vi) INDIVIDUAL PROGRAM PLAN W 239
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in the facility’s ICF/MR
Each written tra|n|ng program designed to program will be revised to
implement the objectives in the individual ensure that each client’s
program plan must specify provision for the 1 nelud
* appropriate expression of behavior and the program p-an inciudes a
replacement of inappropriate behavior, if specific plan to increase the
applicable, with behavior that is adaptive or client’'s use of adaptive or
appropriate. appropriate alternatives to
behaviors targeted for
This STANDARD s not met as evidenced by: reduction.
Based on decumentation review and interviews,
the facility failed to develop functional All staff responsible for
replacement behaviors related to the target implementation of programs
behaviors for three of nine clients (#6, #8, #9)in ) .
- . . for clients placed in the
the sample. Findings include: o
facility’'s ICF/MR program
Client #6 has severe mental retardation and has a will be trained to properly
history of behavioral deterioration since implement each client’s
November 2008. Hg was admltteq to the fac_mly in program.
May 2007. His specific behaviors include biting, o ns R nsible -
pinching. scratching, head-butting, hair pulling, ersons Responsible:
and kicking. Client #6's Rule 40 (the facility's Scott TenNapel, Ph.D., L.P.,
specially constituted committees' pre-approved METO Clinical Director; Beth
restrictive behavior management practice) Klute and Julie Patten,
methqdqlogy states that if client #5 exhibits signs BA3s and OMRPs
of agitation {reaching out or touching staff, not
responding to verbal redirectives, pacing,
perseverating, yelling, or screaming). the staff will s T AT
provide ihe client a cue to stop the behavior. If the - by !
client does not "immediately” stop, staff will escort - e e
the client to his bedroom or a private place. If el
client #6 continues to engage in the behavior, e Ry .
staff will manually restrain his arms until they can Ty
secure Posey (brand name) soft cuffs to his _l i
wrists, which are attached to a RIPP (brand . ;
name) belt that is secured around his waist, A L
Rule 40 addencum indicates the restraints will be
terminated when the client has zero incidents of 2/26/08
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physical aggression, self injury, and PICA (eating
inedible objects) over three consecutive months.
Other than providing a cue to stop the behavior,
there is no mention of interventions to modify or
prevent the client's behaviors. There is no
indication of the deveiopment of a list of
antecedent behaviors to assist staff in knowing
when the client might exhibit behaviors. From the
day he arrived to present, client #6 continues to
exhibit behaviors and he continues to be
restrained for exhibiting these behaviors. The
focus on the plan was to stop the "maladaptive
behavior" with no indication of how staff would
elicit or strengthen appropriate behaviors.

Client #8's medical record was reviewed and

indicated that he has moderate mental

retardation, autism, and a brain stem tumor. The

client has a history of physical aggression,

self-injurious behaviors, and property destruction.

" Client #8's target behaviors include: "actual or

attempted behavior that may cause pain or harm

to other(s), including: lunging at others, biting,

hitting, scratching, kicking, slapping, pushing

otlhers, throwing items at people, and spitting,”

manipulating an cbject in a manner that causes

significant damage to that object based upon its

construction and or function, and/or poses risk to

others if thrown or used as a weapon; including

slamming doors and acts against self, regardless

of intent, that may cause significant injury (i.e

slapping, hitting, scratching, biting self, pounding

body parts on hard surfaces or head banging.)." : R Co
The client's signs of agitation include: "running, ' ¢
checking doors, ignoring staff directions, and loud
vocalizations." Client #8's behavior plan indicates
that the client's alternative to agitation is to "take a
break" with verbal cueing 80% of the time for two
consecutive months. [n addition, the client has a

—red
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Rule 40 plan revised on August 22, 2007, with a
duration of one year. The objective is to decrease
the client's utilization of physical aggression,
property destruction, and self-injurious behaviors
1o zero for three consecutive months. If the client
exhibits any of the above target behaviors staff
are to cue the client to stop the behavior and lie
down on the floor. If the client does not lie down
on the floor, the staff are to manually restrain the
client in a prone position (on his stomach) and
apply handcuffs to his wrists and hobbles around
his legs. If the client lies down on the floor
independently the handcuffs and leg hobbles will
still be applied. Once the client is "safe” he will be
turned onto his side. He needs to be calm for five
minutes and then the leg hobbles will be
released. After another five minutes of calm the
handcuffs will be removed. The focus on the plan
was to stop the "maladaptive behavior” with no
indication of how staff would elicit or strengthen
appropriate behaviors.

Client #9's medical record was reviewed and his

diagnoses included mild mental retardation and

autism. He has a history physical aggression,

self injurious behaviors, and property destruction

when he gets frustrated or angry, exhibiting

“running, self injurious behaviors, ignoring staff

directions, and loud vocalizations.” His targel o .
behaviors include physical aggression-"Actual or R ‘ ']
attempts to hurt and/or cause pain or harm to . ‘ Co
gther(s). Includes: hitting, biting, scratching, R
kicking, slapping, pushing others, throwing items '
at people, and spitting at others;" self-injurious ey A
behaviors - "acts against self that are intended to foo :
cause injury (i.e. slapping, hitting, scratching, : l
biting self, pounding body parts on hard surfaces {
or head banging.).” Client #9's pragram plan

indicates that when he exhibits symptoms of
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W 239 Continued From page 25

“"agitation" his alternative to the agitation will be to
take "a break.” In addition, the client has a Rule
40 that was last updated on September 13, 2007
with a duration of one year. The objective was fo
decrease his "maladaptive behaviors" to zero for
three consecutive months. The plan inciuded
cueing the client to "stop” and if the client stopped
the behavior he then would be directed to go to a
quiet setting and staff would offer calming
techniques. The specific calming techniques were
not delingated. If the client did not stop the
behavior he again would be cued to "stop’ and lie
down on the floor.” If the client did not comply he
would be manually restrained in a prone position
and then mechanically restrained with handcuffs
and leg hobbles, and turned to his side when he
was "safe.” After he was calm for five minutes his
leg hobbles would be released and after another
five minutes of being calm his handcuffs would be
released. If the client followed directions when
asked to lie down on the floor the procedure
would continue with mechanically restraining him
with the handcuffs and hobbles. The focus on the
plan was to stop the "maladaptive behavior” with
no indication of how staff would eiicit or
strengthen appropriate behaviors.

Employee (C)human services support specialist
(HSSS) was interviewed on January 10, 2008 at
12:30 p.m., and stated that she is able to visibly
tell when client #9 is unable to control himself as
he will start repetitive behaviors, and she thinks
that.the client acts out because he wanls to be
held, however this is a hands free (clients must
not come within one arms length of each other
and clients must not come within one arms length
of staff) facility unless the clients need physical
help.

W 239

—
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Empioyee (B)/behavior analyst | was interviewed
on January 11, 2008 at 8:10 p m. and stated that
when a client exhibits an inappropriate behavior
that could iead to injury such as physical
aggression or self injurious behaviors, or if a
client is destructive to property, the staff are
trained to utilize the following techniques:
personal boundaries, negotiation and cueing,
then escort, and then restrain. If the client has a
Rule 40 restraint plan that is initiated as written.
W 257 483.440(F)(1)(iil) PROGRAM MONITORING & W 257 The facility will implement 2/26/08
CHANGE a quality management process
oo ) to ensure that the OMRP makes
The individuat program plan must be. reviewed at changes to client IPPs such
least by the qualified mental retardation
professional and revised as necessary. including, that adequate treatment
but not limited to situations in which the client is velocity is maintained for
failing to progress toward identified objectives all clients. Specifically,
after reasonable efforts have been made. monthly data reflecting
progress in treatment will
This STANDARD is not met as evidenced by: be reviewed by the facility’s
Based on interview and record review, the Clinical Director, or designee,
qualified mental retardation professional (QMRP) with the object of effecting
failed to review and revise lndlwd'ual program appropriate revision to the
plans as necessary, where the client was failing to 13 \ PP i a
progress toward identified objectives after client’s IPP in order to ‘
reasonable effort had been made for three of reduce the need for restraint.
nine clients (#2, #6, and #9) in the sample.
Findings include: Persons Responsible: Scott
Client #6 exhibited behaviors of biting, hitting, Ter,lNépel ?h D. L.P METO
kicking, etc. on admission, May 7, 2007. He was Clinical Director
restrained with handcuffs and leq hobbies for that
behavior. According to a form titled,
Documentation for Implementation of Approved
Aversive And/Or Deprivation Procedures, dated
January 8, 2008, client #6 exhibited similar
behaviors of kicking, scratching, and headbutting,
]
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etc. He was restrained with cuffs and a Rule 40
hold. The informed consent for psychotropic
rmedications dated December 5, 2007 to
December 4, 2008, indicates client #6 is on 700
milligrams of Seroquel daily, and two milligrams
of Ativan twice a day with additional milligrams up
to ten per day. Page two of the consent indicates
that client #6's target behavior of physical
aggression went from his "baseline” of 334
incidents to 1,325 incidents in the period of
September 1, 2007 thru November 27, 2007.
Physical and chemical restraints were used the
day of admission and continue to be used even
though some of client #6's behaviors have not
changed since he was admitted.

Employee {B)/behavioral analyst, employee
(CYhuman services support specialist (HSSS),
and employee (D)/HSSS, were interviewed while
onsite on January 10-11, 2007, and staled that
client #6's restraints are not effective, however
the Rule 40 continues to be implemented as
written.

Client #2 has moderate mental retardation,
autism and deafpess. She was admitted to the
facility in August 2000. Her behaviors include
clearing objects off tables, counters or desk;
throwing, ripping, or slamming objects; biting or
cutting herself, hitting the wall with her fist; or
trying to injure others by hitting, biting. scratching,
kicking, stapping, pustiing, etc. A psychologica!
evaluation, dated February 14, 2006, indicated
that client #2 "continues to engage in
self-injurious behavior at a high frequency.” which
fluctuates from montk to month and ranges from
six to eighty-five episodes. The majority of the
episodes were considered "minor* in severity.
The summary indicated that the client is overall J
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functioning at her baseline. "There will most likely
always be a high risk” that client #2 will aggress
against others and cause considerable harm to
herself. A comparison of informed consents for
controlled procedures dated October 28, 2006 to
January 27, 2007 and October 24, 2007 to
January 25, 2008 indicates the reasons for the
use of the restraints were basically the same. The
later document indicates that restraints are
necessary to control behavior. The controlled
procedure will be terminated when the client has
three consecutive months of “"zero physical
holdings " Client #2 continues to be put in
restraints (see Tag 128).

Client #9 has mild mental retardation, autism, and
a brain lesion. He was admitted to the facility in
June 2007. Client #9 has a history of physical
aggression, property destruclion and self injury.
According to his comprehensive functional
assessment summary, dated July 10, 2007, client
#9 does not understand his mental health
condition and how it affects his life According to a
psychotropic medication addendum, dated
October 2, 2007, the frequency of his target
behaviors from July 1, 2007 to September 23,
2007 included 49 incidents of physical
aggression. An informed consent for controlled
procedures, dated December 10, 2007 to March
9, 2008 indicates that from September 16, 2007
to December 5, 2007, there was an increase to
72 incidents of physical aggression. Client #9 is
currently on psychotropic medications and is
mechanically restrained with handcuffs and leg
hobbles in accordance with his Rule 40 program.
The QMRP has not changed the client's
programming to see if something other than
restraints would reduce his behaviors.
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In summary, from the time of admission, these

clients exhibiled certain behaviors, were

restrained for exhibiting those behaviars and they

continue to be restrained for exhibiting those

behavicrs. The QMRP has not identified what

behavicrs would be considered acceptable for an

individual, i.e. client #3 engaging in laughter or

clients wanting to touch a staff person, etc. Alsc

the QMRP has not provided the staff with

identified antecedents to the client’s behavior in

order to help the staff identify when the clients will

exhibit behaviors. The QMRP has not changed

the client's programming to see if an intervention

other than restraints (i.e., use of the time out

room) would be effective.
W 261 483.440(f){3) PROGRAM MONITORING & W 261 The facility will revise

CHANGE its policy regarding the
The facility must designate and use a specially functioning of its specially
constituted committee or committees consisting
of members of facility staff, parents, legal Specifically, a single
guardians, clients {as appropriate), qualified specially constituted
persons who have either experience or training in
contemporary practices to change inappropriate ) )
client behavior, and persons with no ownership or Management Review Committee)
controlling interest in the facility. will review the IPP, use of

constituted committees.

committee (i.e., the Behavior

psychotropic medicatiocns, use

This STANDARD is not met as evidenced by: of restraints, and proposals

Based on documentation review and interview, to restrict client rights for
the factlity failed to have the required members all clients placed in the
regular participation at the scheduled meetings of
the Behavior Management Review Commitiee

and at the Human and Legal Rights Committee.
Findings include: mandate that a quorum be

facility’s ICF/MR program.
Additionally, policy will

present in order for a meet-
The committee members do nct regularly

participale in the function ing of the committee to occur,
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W 261 Continued From page 30

The facility's Behavioral Management Review
Committee has five members, one of which is a
community member. The minutes from the last
year revealed that the committee met monthly to
review Individual Program Plans related to
behaviors. Of the meeting minutes reviewed
between February 2007 to Novermber 2007, the
March 2007 meeting was the only meeting that all
of the members attended.

There was no decumentation to indicate that the
members not in attendance participated via
telephone or were conlacted about the
nformation reviewed at the meetings prior to
approval.

The facility's Human and Legal Rights Committee
minutes were reviewed between September 2007
and January 2008. This committee also met
monthiy. However, the only meeting which all of
the members attended was the November 2007
meeting.

There was no documentation to indicate that the
members not in attendance participated via
telephone or were contacted about the
information reviewed al the meetings prior to
approval.

- Employee (A)/admunistrative staff was interviewed
on January 10, 2008 at 9:30 a.m. and stated both
the Human and Legal Rights Committee and the
Behavioral Management Review Committee meet
monthly and review the client's Rule 40 plans (the
facility’s specially constituted committees’
pre-approved restrictive behavior management
practice).

W 266 483.450 CLIENT BEHAVIOR & FACILITY
PRACTICES

W 261

W 266

and a mechanism to ensu
that any member not pre
was given opportunity t
consider the informatio
reviewed prior to the

Committee’s approval.

Persons Responsible: Do
Bratvold, METO Director

re
sent
o]

n

ug
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These policies and procedures must promote the
growth, development and independence of the
client.

This STANDARD is not met as evidenced by
Based on interview and documentation review,
the facility has failed to treat eight of nine clients
(#2, #3, #4, #6, #7, #8, #9, and #10} in a dignified

(X4 ID SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S PLAN OF CORRECTION (x&)
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX {EACH CORRECTIVE ACTION SHOULD BE COMPLETION
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W 266 Continued From page 31 W?266 The facility will modify its
program delivery practices
The fa’cility must ensure that specific client to promote client growth,
;eer;awor and facility practices requirements are development and independence;
' ensure that less restrictive
interventions are attempted
prior to use of restraints;
This CONDITION is nat met as evidenced by: ensure that behavior manage-
Based on interviews and documentation review, ment orocedures are emloved
the facility failed to provide clients with the least Tt procect ooy
restrictive interventions related to inappropriate with sufficient safeguards
behaviors, failed to implement restraints without and supervision to protect
causing harm, failed to utilize Rule 40 (the client rights; ensure restraint
facility's specially cpn'stltuted cqmmlttees is never used as a substitute
pre-approved restrictive behavior management £ iy c c .
practice) plans in accordance with active or active treatment; ensure
treatment plans, failed to change restraint systematic intervention to
interventions when they have failed to change manage behaviors are
behavior, failed to tailor the client interventions for incorporated into a client's
inappropriate behavior to the client, failed to use 1PP; ensure that use of
less restrictive interventions instead of using T . £
emergency restraints, and failed to teach and restraint 1s part of an
encourage appropriate behavior to replace the integral program leading to
maladaptive behavior. These failures render this less restrictive weans of
Condition of Participation unmet. behavior management; that
See documentation at tags: W268, W278, W285, (Continued on attached sheet)
W288, W289, W295, W296, and W304.
W 268 483.450(a)(1)(i) CONDUCT TOWARD CLIENT W 268 The facility will change its 2/26/08

policy regarding client
conduct to better promote
the ability of clients to
grow and develop with regard
to physical/interpersonal
boundaries and touch.

it will be
clarified that there is no

Specifically,

]
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manner related to the use of restraints and the
facility has failed o promote the growth and
development of clients related to touch. Findings
include:

Client #2 has moderate mental retardation,
autism, and deafness. A review of the client's
record revealed that she was unnecessarily
restrained on Aprit 15, 2007, May 4, 2007, May 5,
2007, May 17, 2007, June 25,2007, July 10,
2007, July 25, 2007, July 29, 2007, and August
21, 2007 in soft wrist cuffs behind her back and
leg hobbles.

Client #3 has mild mental retardation,
osteoarthritis, limited range of motion in his left
leg, a history of knee pain, and prefers to use a
wheelchair. A review of the client's record
revealed that he was unnecessarily restrained on
March 28, 2007, May 10, 2007, June 20, 2007,
June 23, 2007, August 5, 2007, September 6,
2007, and September 26, 2007.

Client #4 has mild mental retardation, asthma,
epilepsy, and a history of poking others and
throwing personal items at others heads. A review
of her record revealed that she had been
inappropriately restrained on May 24, 2007, and
May 30, 2007.

Client #6 has severe mental retardation and a
history of behavioral deterioration since
November 2006. A review of his medical record
revealed that he was unnecessarily restrained in
combination with psychotropic medications on
May 7. 2007, May 10, 2007, May 21, 2007, June
2, 2007, June 5, 2007, June 12, 2007, and June
18, 2007. He was unnecessarily restrained with
mechanical restraints on May 8, 2007, May 9,
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W 268 Continued From page 32 W 268 uniform facility pelicy that

prohibits clients from touch-
ing staff or one another, and
that specific boundaries re-
garding touch will be specified
as group agreements, sensitive
to the specific characteristics
of the clients in the group,
all

staff will be trained to policy

and open to negotiation.

change.

Persons Responsible: Doug
Bratvold, METQO Director; Scott
Ph.D., L.P. METO
Clinical Director

TenNapel,

IPPs for all clients placed in 2/26/08
the facility’s ICF/MR program

will be revised to ensure that,

for any client having a behavior
management program targeting

the reduction of inappropriate

touch, and/or where any use of
restraint has been triggered by
the IPP
includes provisions for promoting

inappropriate touch,

the growth and develcpment of
appropriate touch.

Persons Responsible: Scott
TenNapel, Ph.D. L.P., METO
Clinical Director; Beth Klute,

Julie Patten, BA3s and QMRPs
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2007, and January 8, 2008,

Client #7 has mild mental retardation. A review of
her record revealed that she was unnecessarily
restrained on December 12, 2007, December 21,
2007, and December 24, 2007.

Client #8 has moderate mental retardation,
autism, a brain stem tumor, and seizure disorder.
A review of his medical record revealed that he
was unnecessarily restrained on September 9,
2007, September 27, 2007, September 30, 2007,
October 5, 2007, October 11, 2007, and October
14, 2007.

Client #3 has mild mental retardation, autism, and
a brain lesion. A review his medical record
revealed that he was unnecessanly restrained on
August 5, 2007, August 24, 2007, September 28,
2007, October 25, 2007, November 11, 2007,
and December 11, 2007.

Client #10 has moderate mental retardation and
infantile autism, he has a history of biting people.
making himself vomit, and becoming increasingly
agitated when others attempt to interact with him.
Client #10 was discharged from the facility on
November 7, 2007. A review of client's record
revealed that he was unnecessarily restrained on
February 28, 2007, March 8, 2007, March 9,
2007, March 13, 2007, March 17, 2007, March
18, 2007, March 19, 2007, March 20, 2007,
March 27, 2007, April 3, 2007, April 4, 2007, April
5, 2007, April 6, 2007, April 8, 2007, and April 11,
2007.

Interviews with employee (B), (C). and (D) on
January 10 and 11, 2007, revealed that the facility
has a no touch policy on the campus. This means
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W 268 Continued From page 33 W 268 The facility has contracted 2/26/08

with a registered Occupational
Therapist, with competency in
delivering sensory integration
therapies to individuals with
developmental disabilities.
Service delivery will begin
effective 02-04-08 and be focused
on clients placed in the
facility’s ICF/MR program,

and will include: assessing
clients to determine the degree-
to which problem behaviors may
be reflective of sensory issues,
assisting the treatment team to.
develop appropriate habilitation
programming, and staff training
to increase skill in meeting the
sensory needs of clients.

Persons Responsible: Doug Bratvold,

METO Director; Shirley Davis, R.N.
METO Nursing Supervisor
Effective 01-08, the facility 2/26/08

increased requirements for

QMRP oversight of emergency

use of restraint to include
enhanced evaluation of factors
that may have contributed to the
use of restraint, effectiveness
of less restrictive alternatives

attempted,

specific recommendations )
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W 268 Continued From page 34 W 268 for changes to the client’s
that clients are not allowed to touch other clients, IPP to reduce need for further
staff are not allowed to touch clients unless restraint, and communication/

providing care, and clients are not allowed tc

touch staff. Employee (B) when interviewed collaboration with members of

stated this is because staff do not know if a client the Expanded Interdisciplinary
is going to hurt them. Employee (C) stated in an Team, including the legal
interview that the no touch policy is difficult in an representative and county case

ICF/MR facility because of the clients they serve,
however, the facility is not their home it is a
treatment center.

manager. QMRP documentation is
recorded on a newly developed
form and will be tracked as
Employee (E)/administrative staff was interviewed part of ongoing file audits.
on January 31, 2008 at 9:30 a.m. and stated that
the clients admitted at the facility should only be
restrained {o reduce target behaviors that are
dangerous or likely to lead to dangerous behavior.

Persons Responsible: Scott
TenNapel, Ph.D., L.P., METO
Clinical Director
When two specific examples of client #3 being
restrained, related to television viewing, were
mentioned by the investigator, employee (E)
" stated that from the sounds of the examples

The facility implemented a
staff training initiative to

reviewed, the risk analysis (risk of continuing the increase staff skill in posi-
activity versus the risks of restraining) is "all out of tive behavior management
whack. (alternatives to restraint)

effective December 14, 2007.

The facility as @ whole does not have a "no-touch”
All staff currently assigned

palicy. There should be "household agreements,”
reviewed and open for negotiation, made by the to the ICF/MR program will
people who live in a household. The "no-touch” receive this training. This
policy is intended to be a therapeutic support for
people who are aggressor's, the recipient of
another’'s aggressicn, or there are other problems
with interpersonal boundaries. If a client failed to (Continued on attached sheet)
observe the practice of "no-touch” and simply
touched another client, that would not constitute a
dangerous situation.

W 278 483.450(b)(1)(ii) MGMT OF INAPPROPRIATE W 278
CLIENT BEHAVIOR

training has also been added
to the new employee orientation
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Procedures that govern the management of
inappropriate client behavior must insure, priar to
the use of more restrictive techniques, that the
client's record documents that programs
incorporating the use of less intrusive or more
positive techniques have been tried systematically
and demonstrated to be ineffective

This STANDARD is not met as evidenced by:
Based on interview and record review, the facility
failed to clearly document in the medical record
that less intrusive and more positive techniques
had been tried systematically, prior to the
implementation of more restrictive techniques, to
manage inappropriate client behavior for eight of
nine clients (#2, #3, #4, #6, #7, #8, #9 and #10)
whose medical records were reviewed. Findings
include:

A review of the facility's "Documentation For
Implementation Of Approved Aversive And/Or
Deprivation Procedures, Documentation for
Emergency Use of Controlled Procedures, [and]
Dccumentation for Emergency Use or Emergency
Initiation of Psychotropic Medication" revealed
that facility staff consistently impiement chemical
or mechanical restraint procedures without trying
less intrusive and less restrictive techniques.
Documentation of the use of the above
procedures provided little or no evidence that
staff tried 1) to anticipate the maladaptive
behavior, 2) to determine what the individual was
trying to accomplish or communicate by
displaying his or her maladaptive behavior, 3) to
use consistent positive reinforcement procedures,
4) to use a positive or less restrictive technique
than a manual or mechanical restraint and 5) to
consider if environmental alterations would

documentation format and admini-
strative review process for any
use of restraint, tc assure that
less intrusive techniques were
tried and found to be ineffective
or reasons why less intrusive
interventions could not be used.

The facility has established a 2/26/08
debriefing process to monitor

and provide coaching regarding

staff implementation of restraint.

IPPs for all clients placed in the
facility’s ICF/MR program will be
revised to ensure that each
client’s program includes a
specific system of positive
(non-aversive) response to
behaviors that are identified as
precursors to more serious problem
behaviors that may result in a
need for restraint.

Persons Responsible: Scott TenNapel,
Ph.D. L.P.,METO Clinical Director;
Beth Klute and Julie Patten, BA3s
and QMRPs

The facility will implement a
quality management process to
ensure that the QMRP makes
changes to client IPPs such that
adequate treatment velocity is
maintained for all clients who
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W 278 Continued From page 36 W 278 have experienced use of
reduce or eliminate the maladaptive behavior. restraint. Specifically,
See tag W128 for e'-xamples.of incidents vyhere a monthly data reflecting the
maladaptive behavior was displayed by clients )
#2.#3, #4, #6, #7, #8, #9, and #10 and then was use of restraints and progress
immediately followed by a restraint procedure. In in treatment will be reviewed
these examples, documentation does not indicate by the facility’s Clinical
that restraints were used "as a last resort.” Director, or other designee who
Employee (A)/administrative staff was interviewed l?’ a mental heal'fh professional
on January 10, 2008 at 9:30 a.m. and stated that with competency in
all the clients at the facility are legally committed psycho-educational treatment of
and exhibit either property destruction or physical individuals with developmental
aggression, and may have some degree of self disability, with the object of
injurtous behavior. The average stay is based on ffect | Lat .
how quickly the facility is able to stabilize a client's etiecting . appropria ’.3 revision
inappropriate behavior. Approximately one and a to the client’'s IPP in order to
half to two years ago, the facility implemented the reduce the need for restraint.
use of mechanical restraints for inappropriate
behavior. [n November 2007, the use of persons Responsible: Scott
mechanical restraints for emergency situations
was discontinued in the ICF/MR. However, the TenNapel, Ph.D., L.P., METO
use of mechanical restraints continues 1o be Clinical Director
utilized an the clients with Rule 40 programs. In
emergency situations, the staff use manual The facility increased require- 2/26/08
restraints only. Examples of the restraints utilized ments for Registered Nurse
for the Rule 40 programs include: soft wrist cuffs, oversight of restraint use to
metal handcuffs and leg hobbles {usually used ) . . )
together), and in some cases a restraint board. include dl)l:ect examlnat}on and
The Rule 40 programs start with two minutes of documentation of the client's
manual restraining and if the clieni(s) continues to response to each implementation
struggle, they are put in mechanical restraints. of restraint, effective 11-07.
Employee (B)/behavioral analyst | was Persons Responsible: Doug
interviewed on January 11, 2008 at 8:10 a.m., Bratvold, METO Director; Shirley
and stated that emergency restraints are utilized Davis, R.N., METO Nursing
until a plan is in place to address inappropriate Supervisor
behaviors. When a client exhibits a behavior that
could lead to injury such as physical aggression
or self injurious behaviars, or if a client is J
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W 278 Continued From page 37 W 278 Effective 01-08, the facility 2/26/08
destructive to property, the staff utilize the increased requirements for
following techniques: personal boundaries, QMRP oversight of emergency use
negotiation and cueing, then escort, and then of restraint to include enhanced
fesrrain_ 'f the Cllent has a RUIe 40 restraint plan, evaluation of factors that may
that is initiated as written. The restraints used for have contributed to the use of
the Rule 40 clients have been metal handcuffs or restraint, effectiveness of less
Posey soft handcuffs and leg hobbles (the cuffs restrictive alternatives attempted,
and hobbles are used together), or Posey board. . )
Of the five clients in the ICF/MR with rule 40's, all specific recommendations for
but one are put in handcuffs {metal or soft) and changes to the client's IPP to
hobbles. reduce need for further restraint, -
and communication/collaboration
Employee (E)fadministrative staff was interviewed with members of the Expanded
onJanuary 31, 2008 at 9:30 a.m. and stated that Interdisciplinary Team, including
the clients admitted at the facility should only be the legal representative and county
restrained to reduce iarget behaviors that are case manager. QMRP documentation
dangerous or likely to lead to dangerous behavior is recorded on a newly developed
i . . form and will be tracked as part
When two specific examples of client #3 being . ) i
. L L of ongcing file audits.
restrained, related to television viewing, were
mentioned by the investigator, employee (E) '
stated that from the sounds of the examples Persons Responsible: Scott
reviewed, the risk analysis (risk of continuing the TenNapel, Ph.D., L.P., METO
activity versus the risks of restraining} is “afl out of Clinical Director
whack."
The facility as a whole does not have a "no-touch”
policy. There should be "household agreements,”
reviewed and open for negotiation, made by the
people who live in a household. The "no-touch”
policy is intended to be a therapeutic support for
people who are aggressor's, the recipient of
another's aggression, or there are other problems
with interpersonal boundaries. If a client failed to
observe the practice of "no-touch” and simply
louched another client, that would not constitute a
dangerous situation.
W 285 483.450(b)(2) MGMT OF INAPPROPRIATE W 285
CLIENT BEHAVIOR
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Interventions ta manage inappropriate client
behavior must be employed with sufficient
safeguards and supervision to ensure that the
safety, welfare and civil and human rights of
clients are adequately protected.

This STANDARD is not met as evidenced by:
Based on interview and record review, the facility
failed to implement interventions to ensure safety

effective 11-23-07 the
facility prohibited the
emergency use of mechanical
restraint of any client placed
in the ICF/MR program. All
staff assigned to the ICF/MR
building have been trained to
this change.

for three of nine clients (#6, #7, and #9) in the Persons Responsible: Doug
sample, and failed to protect the welfare and Bratvold, METO Director; Scott
rights of eight of nine clients (#2, #3, #4, #6, #7, TenNapel, Ph.D., L.P., METO

#8, #9 and #10) in the sample who were
restrained without adequate justification and/or
alternative interventions. Findings include:

According to progress notes in client #6's medical
record, on August 11, 2007, at 8:11 a.m. the
client "began to come at staff in an aggressive
manner. Staff redirected client to room. [Client #6)
went in room but came out again within several
seconds. [Client #6} then began to grab at staff
with force. Staff implemented Rule 40 by first
putting [client #5] in an arm bar. [Client #6]
resisted the arm bar and continued to claw and
grab at staff. [Client #6] went to his knees but
continued to fight. Staff then implemented an arm
bar take down. As staff did this, [client #6] turned
away from implementor to another staff, grabbing
and clawing. At this moment implementor felt
and heard upper left arm pop. Staff immediately
stopped the arm bar take down and alerted the
other staff. [Client #6] laid on the ground face
down but still attempted to aggress by grabbing at
staff, even though left arm had possible injury he
aggressed with it. Staff attempted to keep [client
#6] still, especially his left arm. Staff verbally

Clinical Director

The facility will change its
policy regarding emergency

use of manual restraint of
clients placed in the ICF/MR
program to effect an immediate
reduction in use of restraint
by increasing the standard of
severity of behavior for which
emergency use of manual
restraint is indicated.
Specifically, no use of
restraint will be prescribed
for use in response to any
behavior which does not pose a
risk of immediate,

The facility will change its
policy on emergency use of

psychotropic medications to
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serious injury.
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prompted [client #6] to calm down. [Client #6)
calmed down a little but was still struggling. Staff
called 9-1-1 and notified R.N." A splint was
appiied and the client was transported to the
hospital by emergency medical technicians. Clent
#6 had a left distal humerus fracture and was
admitted to the hospital for pain control after his
arm was set and splinted. He returned to the
facility on August 13, 2007. He returned to the
hospital on August 28, 2007 fcr surgical repair of
his fractured arm and returned to the facility on
Auqust 29, 2007,

According to documentation on incident reports,
on Qctoher 12, 2007, at 8:30 a.m., client #7
sustained a "nickel sized swelling nght outer
orbitvbrow of eye. Two bruised areas present.
Client reportedly was banging head on floor. Staff
attempted to move pillow under client's head
during restraint however the client would not
permit it to remain there.” Description of the
behavior for which client #7 was restrained,
recorded on the "Documentation for Emergency
Use of Controlled Procedure” form, dated
October 12, 2007, at 8:35 a.m. indicated that
client #7 was asked to take her bath and
medication. The client began yelling and
screaming at staff. When staff entered the
bedroom, client #7 attempted to hit staff. The
client was put in a manual restraint in prone
position. After two minutes, mechanical restraints
were applied. The procedure endecd at 8:55 am.
Documentation indicated that after the restraint
procedure, client #7 was "very emotional and
crying, stating she can't go to work today.” The
nurse assessment, at 3:05 a.m., indicated the
client was anxious, and was rocking in the rocking
chair.

{X4) ID SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S PLAN OF CORRECTION (X5}
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
W 285 Continued From page 39 W 285 ensure that such use is ex-

closively for the reduction of
symptoms of an identified
psychiatric condition.

The facility will revise its 2/26/08
policy on programmatic use of
restraint {(i.e., "Rule 40"
programs) for clients placed in
the ICF/MR program to reduce the
use of programmatic restraint

by increasing the standard of
severity of behavior for which use
of restraint is indicated.
Specifically, no use of restraint
will be prescribed for use in
response to any behavior which
does not pose a risk of immediate,
serious injury.

All staff assigned to the ICF/MR
building will be trained to this
change.

Persons Responsible: Doug
Bratvold, METO Director; Scott
TenNapel, Ph.D., L.P., METO
Clinical Director

Effective 01-08-08 the 2/26/08
facility implemented a process

of disclosure, for use at ad-

mission to the facility, involving

clients, legal representatives,

and members of clients' Expanded
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On December 11, 2007, at 5:10 p.m. a staff
person was getting water from client #7's
refrigerator when the client, "came at staff
yelling." The client "lunged at staff, threw a glass
of water at staff, came at staff with fists raised.”
Staff executed an arm bar take down into a
manual hold. The client struggled, scratched and
yelled for twenty minutes. The nurse assessment
indicated the color of the client's face and hands
remained normatl even though she yelled she
couldnt breathe. At 530 p.m., client #7 was
crying and went into her room. Documentation
indicated the client said she was "sore." An
incident report indicated that "during emergency
restraint [client #7] was struggling, refusing to
take her right arm out from under her chest, a
small abrasion on her right elbow due te resisting
on carpeted area.”

An incident report, dated September 13, 2007, at
9:00 a.m., indicated that after being restraineg,
client #9 went into his bedroom and banged his
head against the wall. He sustained a two
centimeter abrasion mid-forehead and a two
centimeter abrasion on his right temple.
Description of the behavior for which client #9
was restrained, recorded on the Documentation
for Emergency Use of Controlled Procedure form,
dated September 13, 2007, at 8:10 a.m.,
indicated that while client #3 was doing his
laundry, he "slammed his hamper. Walked to his
room [and] threw hamper Iid, talking to himself
and pacing. He then said "shot" and went toward
med cart. Staff asked if he was okay [and]
opened his bedroom door.” Client #9 was
restrained due te "physical aggression-pulled
staffs hair & grabbed, scratched staffs shoulder
[and] neck area.” During manual restraint, the
client struggled for two minutes so mechanical

(xay 10 SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S PLAN OF CORRECTION x5
PREFIX {EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX {EACH CORRECTIVE ACTION SHOULD 8E COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
W 285 Continued From page 40 W 2B5 Interdisciplinary Teams, 2/26/08

describing the facility's
policy regarding emergency use
of restraints, including a

written and photographic
description of restraints used,
soliciting concerns from clients
and their teams regarding the

and
offering consultation with clinical

facility's use of restraint,

staff toward identification of
alternatives to restraint.

Persons Responsible: Doug
Bratvold, METC Director; Scott
TenNapel, Ph.D., L.P., METO

Kim Palmer
METC Social

Clinical Director;
and Connie O'Brien,
Workers

The facility increased require- 2/26/08
ments for Registered Nurse

oversight of restraint use to

include direct examination and
documentation of the client’s

response to each implementation

of restraint, effective 11-07.
Persons Responsible: Doug
Bratvold, METO Director;

R.N. METO
Nursing Supervisor

Shirley Davis,
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restraints were applied. The client continued to increased requirements for
struggle for a total of twenty-nine minutes. The OMRP oversight of emergency

procedure ended at 8:44 am. Al 2:32 p.m.,

‘ h . use of restraint to include
"{client #9] went to his mental health review {and)

did well, when he got out side he yelled, "pop, enhanced evaluation of factors
cookie" {and] began to flick his fingers infront of that may have contributed to

his face. waiking rapidly [and] his body was the use of restraint, effective-
shaking. He got into the household, grabbed staff ness of less restrictive

by both their shoulders [and] shook her.” Client #9

. ) : alternatives attempted, specific
was restrained due to physical aggression

--"grabbed staff by shoulders (and] began to recommcfndations for changes to
shake her.” The client struggled for thirteen the client’'s IPP to reduce need
minutes. At 2:40 p.m. clien! #9 received two for further restraint, and

milligrams of Ativan IM. The restraint procedure

A communication/collaboration with
ended at 2:55 p.m., after 23 minutes.

members of the Expanded

The facility has not put interventions in place to Interdisciplinary Team, including
manage inappropriate behavior in such a way that the legal representative and
the welfare and civil and human rights of the county case manager. QMRP

clients in the sample (#2, #3, #4 #6 #7, #8 #9,

and #10) have been adequately protected. The

“culture" of the facility promotes the use of }

manual, mechanical, and or chemical restraints to be tracked as part of ongoing

manage maladaptive behaviors. Clients are put file audits.

into restraints for behaviors without prior less

restrictive interventions being implemented.

Medicat record documentation does not show that

consistent positive reinforcement methods are TenNapel, Ph.D., L.P. METO

offered to the clients. There is documentation that Clinical Director

indicates some clients have suffered unfavorable

?}ffects frgm manual and Lnechgnical restraintsf, I1PPs for all clients placed 2/26/08
here is documentation that indicates some o . e

the client's behaviors have continued for long in the faélhty S I?F/MR

periods of time, despite the use of manual and program will be revised to

mechanical restraints. effect an immediate reduction

in the use of restraints by

documentation is recorded on a
newly developed form and will

Persons Responsible: Scott

Embployee (A)administrative staff was interviewed

i i the standard of
on January 10, 2008 at 9.30 a.m. and stated that increasing

j i p i vior for which
ali the clients at the facility are legafly committed severity of bgha Hor Lot
use of restraint is indicated.
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W 285 Continued From page 42

and exhibit either property destruction or physical
aggression, and may have some degree of self
injurious behavior. The average stay is based on
how quickly the facility is able to stabilize a client's
inappropriate behavior. Approximately ane and a
half to two years ago, the facility implemented the
use of mechanical restraints for inappropriate
behavior. In November 2007, the mechanical
restraints in emergency situations were stopped
in the ICF/MR and only utilized on the clients with
Rule 40 programs. In emergency situations, the

W 285 Specifically, no use of restraint
will be prescribed for use in
regsponse to any behavior which
does not pose a risk of immediate,
serious injury.

Persons Responsible: Scott TenNapel,
Ph.D., L.P., METO Clinical Director;
Beth Klute and Julie Patten, BA3s
and QMRPs

staff use manual restraints only. Examples of the The facility’s specially 2/26/08
restraints utilized for the Rule 40 programs constituted committee will be
include: soft wrist cuffs, metal handcuffs and leg oriented to changes in policy
hobbles (usually used together), and in some regarding both emergency and
cases a restraint board. The Rule 40 programs , ,
start with two minutes of manual restraining and if programmatic use of restraint,
the client(s) continues to struggle, they are put in to ensure their review and
mechanical restraints. approval process meets the
Emol (Ayadministrat \aff tervi g revised policy’'s increased
mployee (A)/administrative staff was interviewe :
on January 10, 2008 at 1015 am. and stated that standard of severity of
the injuries related to restraint use have included behavior for which use of
redness from the handcuffs, and one broken arm restraint is indicated.
(client #8). The majority of the bumps, bruises, Specifically, no use of
and rug burns on the head, knees, and elbows (Continued on attached sheet)
are from the manual restraints.
W 288 483.450(b)(3) MGMT OF INAPPROPRIATE W 288
CLIENT BEHAVIOR
Techniques to manage inappropriate client
behavior must never be used as a substitute for
an active treatment program.
This STANDARD is not met as evidenced by
Based on documentation review, the facility used
restraints for inappropriate behaviors in the
absence of active treatment to teach, improve, or
4
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substitute appropriate behavior for three of nine
clients (#6, #8, and #9) in the sample. Findings
include:

Client #6 has severe mental retardation and has a
history of behavioral deterioration since
November 2006. He was admitted to the facility in
May 2007. His specific behaviors include biting,
pinching, scratching, head-butting, hair pulling,
and kicking. Client #6's Rule 40 (the facility's
specially constituted committees’ pre-approved
restrictive behavior management practice)
methodclogy states that if client #6 exhibits signs
of agitation (reaching out or touching staff, not
responding to verbal redirectives, pacing,
perseverating, yelling, or screaming), the staff will

- provide the client a cue to stop the behavior. If the

client does not "immediately” stop, staff will escort
the client to his bedroom or a private place. If
client #6 continues to engage in the behavior,
staff will manually restrain his arms and apply a
RIPP belt to the client's waist, and staff will apply
Posey cuff's to the client's wrists. A Rule 40
addendum indicates the restraints will be
terminated when the client has zero incidents of
physical aggression, self injury, and PICA (eating
inedible objects) over three consecutive months.
Other than providing a cue to stop the behavior,
there is no mention of interventions to modify or
prevent the client's behaviors. There is no
indication of the development of a list of
antecedent behaviors to assist staff in knowing
when the client might exhibit behaviors. From the
day he arrived to present, client #6 continues to
exhibit behaviors and he continues to be
restrained for exhibiting these behaviors The
focus on the plan was to stop the "maladaptive
behavior” with ng indication of how staff would
elick or strengthen appropriate behaviors.

(%4) 1D SUMMARY STATEMENT OF DEFICIENGIES 1D PROVIDER'S PLAN OF CORRECTION 1X5)
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DEFICIENCY)
W 288 Continued From page 43 W 288 IPPs for all clients placed 2/26/08

in the facility'’'s ICF/MR
program will be revised to
ensure that each client’s
program includes a specific
system of positive (non-aversive)
response to behaviors that are
identified as precursors to

more serious problem behaviors
that may result in a need for

restraint.

Persons Responsible: Scott
TenNapel, Ph.D. L.P., METO
Clinical Director; Beth Klute

and Julie Patten, BA3s and QMRPs

The facility will implement a 2/26/08
quality management process to
ensure that the QMRP makes
changes to client IPPs such

that adequate treatment velocity
is maintained for all clients
who have experienced use of
restraint. Specifically, mwonthly
data reflecting the use of
restraints and progress in
treatment will be reviewed by
the facility’s Clinical Director,
or other designee who is a
mental health professional with
competency 1in psycho-educational
treatment of individuals with
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W 288 Continued From page 44

Client #8's medical record was reviewed and
indicated that he has moderate mental
retardation, autism, and a brain stem tumor. The
client has a history of physical aggression,
self-injurious behaviors, and property destruction.
Client #8's target behaviors include: "actual or
attempted behavior that may cause pain or harm
to other(s), including: lunging at others, biting,
hitting, scratching, kicking, slapping, pushing
others, throwing items at people, and spitting;"
manipulating an object in a manner that causes
significant damage to that object based upon its
construction and or function, andfor poses risk to
others if thrown ofr used as a weapon; including
slamming doors and acts against self, regardless
of intent, that may cause significant injury (i.e.
slapping, hitting, scratching, biting self, pounding
body parts on hard surfaces or head banging.)."
The client's signs of agitation include: “running,
checking docrs, ignoring staff directions, and loud
vocalizations.” Client #8's behavior plan indicates
that the client's alternative to agitation is to "take a
break" with verbal cueing 80% of the time for two
consecutive months. In addition, the client has a
Rule 40 plan revised on August 22, 2007, with a
duration of one year. The objective is to decrease
the client's utilization of physical aggression,
property destruction, and self-injurious behaviors
to zero for three cansecutive months, If the client
exhibits any of the above target behaviors staff
are to cue the client to stop the behavior and lie
down on the floor. If the client does not lie down
on the floor the staff are to manually resirain the
client in @ prone position and then apply
handcuffs to his wrist and leg hobbles. If the client
lies down on the floor independently the
handcuffs and leg hobbies will still be applied.
Once the client is "safe" he will be turned onto his

W 288 developmental disability, with
the object of effecting
appropriate revision to the
client’s IPP in order to reduce
the need for restraint.

Persons Responsible: Scott
TenNapel, Ph.D. L.P.,
METO Clinical Director

Effective 01-08, the facility 2/26/08
increased requirements for

QMRP oversight of emergency

use of restraint to include
enhanced evaluation of factors
that may have contributed to

the use of restraint, effective-
ness of less restrictive
alternatives attempted, specific
recommendations for changes to
the client’s IPP to reduce need
for further restraint, and
communication/collaboration
with members of the Expanded
Interdisciplinary Team, including
the legal representative and
county case manager. QMRP
documentation is recorded on a
newly developed form and will

be tracked as part of ongoing
file audits.

Persons Responsible: Scott TenNapel,
Ph.D., L.P., METO Clinical Director
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side. He needs to be calm for five minutes and
then the leg hobbles will be released. After
another five minutes of calm the handcuffs will be
removed. The focus on the plan was to stop the
"maladaptive behavior” with no indication of how
staff would teach, elicit, improve, or strengthen
appropriate behaviors.

Client #9's medical record was reviewed and his
diagnoses included mild mental retardation and
autism. He has a history physical aggression,
self injurious behaviors, and property destruction
when he gets frustrated or angry, exhibiting
“running, self injurious behaviors, ignoring staff
directions, and loud vocalizations." His target
behaviors include physical aggression-"Actual or
attempts to hurt and/or cause pain or harm to
other(s). Includes: hitting, biting, scratching,
kicking, slapping, pushing others, throwing items
at people, and spitting at others;" seif-injurious
behaviors - "acts against self that are intended to
cause injury (1.e. slapping, hitting, scratching,
biting seH, pounding body parts on hard surfaces
or head banging.)." Client #9's program plan
indicates that when he exhibits symptoms of
“agitation"” his alternative ta the agitation wili be to
take "a break." in addition, the client has a Rule
40 plan that was last updated on September 13
2007 with a duration of cne year. The objective
was lo decrease his "maladaptive behaviors" to
zero for three consecutive months. The plan
included cueing the client to "stop” and if the
client stopped the behavior he would be directed
to go to a quiet setting and staff would offer
calming techniques. The specific calming
techniques were not delineated. If the client did
not stop the behavior he again would be cued to
“stop' and lie down on the floor." If the client did
not comply he would be manually restrained in a

(X4} ID SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S PLAN OF CORREGTION (X5)
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX [EACH CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TQ YHE APPROPRIATE DATE
DEFICIENCY)
W 288 Continued From page 45 W?288 1IPPs for all clients placed

in the facility's ICF/MR program
will be revised to effect an im-
mediate reduction in the use of
restraints by increasing the
standard of severity of behavior
for which use of restraint is
indicated. Specifically, no use
of restraint will be prescribed
for use in response to any
behavior which does not pose a
risk of immediate, serious injury.
Persons Responsible: Scott

Ph.D., L.P., METO
Clinical Director; Beth Klute
BA3s and QMRPs

TenNapel,

and Julie Patten,
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prone position and then mechanically restrained
with handcuffs and leg hobbles, and turned to his
side when he was "safe." After he was calm for
five minutes his leg hobbles would be released
and after another five minutes of being calm his
handcuffs would be released If the client foliowed
directions when asked to lie down on the floor the
procedure would continue with mechanically
restraining him with the handcuffs and hobbles.
The focus on the plan was to stop the
“maladaptive behavior" with no indicaticn of how
staff wauld teach, elicit, improve or strengthen
appropriate behaviors

Employee (E)/administrative staff was interviewed
on Januvary 31, 2008 at 9:30 a.m. and stated that
the clients admitted at the facility should orly be
restrained to reduce target behaviors that are
dangerous or likely to lead to dangerous behavior.

When two specific exampies of client #3 being
restrained, related to television viewing, were
mentioned by the investigatar, employee (E)
stated that from the sounds of the examples
reviewed, the risk analysis (risk of continuing the
activity versus the risks of restraining) is "all out of
whack.”

The facility as a whole does not have a "no-touch”
policy. There should be "household agreements,”
reviewed and open for negotiation, made by the
people who live in a househoid. The "no-touch”
policy is intended to be a therapeutic support for
people who are aggressor's, the recipient of
another's aggression, or there are other problems
with interpersonal boundaries. If a client failed to
observe the practice of "no-touch” and simply
touched another client, that would not constitute a
dangerous situation.
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CLIENT BEHAVIOR

The use of systematic interventions to manage
inappropriate client behavior must be
incorparated into the client's individual program
plan, in accordance with §483.440(c)(4) and (5) of
this subpart.

This STANDARD is not met as evidenced by:
Based on interview and documentation review,
the facility has falled to incorporate alternative
interventions, in place of restraints, into the
client's individual program plan for two of nine
clients (#8, #9) in the sample. In addition, the
facility has failed to change client programs as
behavior indicates for two of nine clients (#2, #6)
in the sample. Findings include:

Cliert #9's medical record was reviewed and his
diagnoses includes mild mental retardation and
autism. He has a history of physical aggression,
self injurious behaviors, and property destruction
when he gets frustrated or angry, exhibiting
"running, self injurious behaviors, ignaring staff
directions, and loud vocalizations." His target
behaviors include physical aggression-"Actual or
attempts to hurt and/or cause pain or harm to
other(s). Includes: hitting, biting, scratching,
kicking, slapping, pushing others, throwing items
al people, and spitting at others;" self-injurious
behaviors - "acts against self that are intended to
cause injury (i.e. slapping, hitting, scratching,
biting self, pounding body parts on hard surfaces
or head banging.)." Client #9's program plan
indicates that when he exhibits symptoms of
"agitation” his alternative to the agitation will be to
{ake “a break.” In addition, the client has a Ruie

MN EXTENDED TREATMENT
CAMBRIDGE, MN 55008
(X4} 1D SUMMARY STATEMENT OF DEFICIENCIES s} PROVIDER'S PLAN OF CORRECTICN (X5
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETION
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W 289 483.450(b)(4) MGMT OF INAPPROPRIATE W?289 1ppPs for all clients placed 2/26/08

in the facility’s ICF/MR

program will be revised to

ensure that each client’s

program includes a specific

system of positive (non-aversive)
response to behaviors that are
identified as precursors to more
serious problem behaviors that

may result in a need for restraint.

Persons Responsible: Scott
TenNapel, Ph.D. L.P., METO
Clinical Director; Beth Klute
and Julie Patten, BA3s and QMRPs

The facility will implement a 2/26/08
quality management process to

ensure that the QMRP makes

changes to client IPPs such

that adequate treatment velocity

i1s maintained for all clients

who have experienced use of

restraint. Specifically, monthly

data reflecting the use of

restraints and progress in

treatment will be reviewed

by the facility’s Clinical

Director, or other designee who

is a mental health professional

with competency in psycho-educational
treatment of individuals with
develcpmental disability, with the AAJ
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W 288 Continued From page 48 W 289 object of effecting
40 (the facility's specially constituted committees’ appropriate revision to the
pre-approved restrictive behavior management client’s IPP in order to
practice) plan that was last updated on reduce the need for restraint .

September 13, 2007 with a duration of one year.
The objective was to decrease his "maladaptive

behaviors” to zero for three consecutive months. Persons Responsible: Scott

The plan included cueing the client to "stop” and if TenNapel, Ph.D. L.P., METO

the client stopped the behavior he would be Clinical Director

directed to go to a quiet setting and staff would

offer calming techniques. The specific caiming The facility will change its 2/26/08

techniques were not delineated. If the client did

not stop the behavior he again would be cued to policy regarding emergency use

“stop' and lie down on the floor.” If the client did of manual restraint of clients
not comply he would be manually restrained in a placed in the ICF/MR program to
prone position and then mechanically restrained effect an immediate reduction

with handcuffs and leg hobbles, and turned to his
side when he was "safe.” After he was calm for
five minutes his leg hobbles would be released

in use of restraint by increas-

ing the standard of severity of

and after another five minutes of being calm his behavior for which emergency use
handcuffs would be released. If the client followed of manual restraint is indicated.
directions when asked to lie down on the floor the Specifically, no use of restraint

procedure would continue with mechanically
restraining him with the handcuffs and hobbles.
The use of the Rule 40 was not incorporated into
the clients plan for alternatives to his maladaptive does not pose a risk of immediate,
behavior plan. serious injury.

will be prescribed for use in
response to any behavior which

Client #8's medical record was reviewed and

indicated that he has moderate mental The facility will change its

retardation, autism, and a brain stem tumor. The policy on emergency use of
client has a history of physical aggression, psychotropic medications to
self-injurious behaviors, and property destruction. ensure that such use is

" Client #8's target behaviors include: "actual or
attempted behavior that may cause pain or harm
to other(s), including: lunging at others, biting,
hitting, scratching, kicking, slapping, pushing psychiatric condition.
others, throwing items at people, and spitting;”

manipulating an object in a manner that causes

significant damage to that object based upon its

exclusively for the reduction
of symptoms of an identified
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construction and or function, and/or poses risk to
others if thrown or used as a weapon; including
slamming doors and acts against self, regardiess
of intent, that may cause significant injury (i.e.
slapping, hitting, scratehing, biting self, pounding
body parts on hard surfaces or head banging.}."
The client's signs of agitation include: "running,
checking doors, ignoring staff directions, and loud
vocalizations.” Client #8's behavior plan indicates
that the client's alternative to agitation is to "take a
break" with verbal cueing 80% of the time for two
consecutive months. In addition, the client has a
Rule 40 plan revised on August 22, 2007, with a
duration of one year. The objective is to decrease
the client's utilization of physical aggression,
property destruction, and self-injurious behaviors
to zero for three consecutive months. If the client
exhibits any of the above target behaviors staff
are to cue the client to stop the behavior and lie
down on the floor, If the client does not lie down
an the floor, the staff are to manually restrain the
client in a prone pasition and then apply
handcuffs to his wrist and hobbles to his legs. If
the client lies down on the floor Independently the
handcuffs and leg hobbles will still be applied.
Once the client is "safe” he will be turned onto his
side. He needs to be calm for five minutes and
then the leg hobbles will be released. After
another five minutes of calm the handcuffs will be
removed. The use of the Rule 40 was not
incorporated into the clients plan for alternatives
to his maladaptive behavior pian.

Client #2 has moderate mental retardation,
autism and deafness. She was admitted to the
facility in August 2000. Her behaviors include
clearing objects off tables, counters or desk;
throwing, ripping, or slamming objects: biting or
cutting nerself; hitting the wall with her fist; or

(X4} ID SUMMARY STATEMENT OF DEFICIENCIES ) PROVIDER'S PLAN OF CORRECTION (x5)
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX {EACK CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) 1AG CROSS-REFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
W 288 Continued From page 49 W 289 The facility will revise its 2/26/08

policy on programmatic use of
“Rule 40"
for clients placed

restraint (i.e.,
programs)
in the ICF/MR program to reduce
the use of programmatic restraint
by increasing the standard of
severity of behavior for which
use of restraint is indicated.
Specifically, no use of restraint
will be prescribed for use in
response to any behavior which
does not pose a risk of immediate,

serious injury.

all staff assigned to the ICF/MR
building will be trained to this
change.

Persons Responsible: Doug
Bratvold, METC Director; Scott
ph.D., L.P., METO
Clinical Director

TenNapel,

Effective 01-08, the facility
increased requirements for

2/26/08

OMRP oversight of emergency use
of restraint to include enhanced
evaluation of factors that may
have contributed to the use of
restraint, effectiveness of less
restrictive alternatives attempted,

specific recommendations for changes
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W 289 Continued From page 50 W289 to the client’s IPP to reduce
trying to injure others by hitting, biting, scratching, need for further restraint, and
Kicking, slapping, pushing, etc. A psychological communication/collaboration with

evaluation, dated February 14, 2006, indicated
that client #2 "continues to engage in
self-injurious behavior at a high frequency,” which

members of the Expanded
Interdisciplinary Team, including

fluctuates from month to month and ranges from the legal representative and
six to eighty-five episodes. The majority of the County case manager. QMRP
episodes were considered "minor” in severity. documentation is recorded on a

The summary indicated that the client is overall
functioning at her baseline. "There will most likely
always be a high risk” that client #2 will aggress

newly developed form and will be
tracked as part of ongoing file

against others and cause considerable harm to audits.
herself. A comparison of informed consents for
controlled procedures dated October 28, 20086 1o Persons Responsible: Scott

January 27, 2007 and Qctober 24, 2007 to

January 25, 2008 indicates the reasons for the TenNapel, Ph.D., L.P., METO

use of the restraints were basically the same. The Clinical Director
later document indicates that restraints are
necessary to control behavior. The controlled 1PPs for all clients placed in 2/26/08

procedure will be terminated when the client has
three cansecutive months of "zero physical

holdings." Client #2 continues to be putin
restraints (see Tag 128). immediate reduction in the use

the facility’s ICF/MR program
will be revised to effect an

of restraints by increasing the
Client #5 has severe mental retardation and has a standard of severity of behavior
history of behavioral deterioration since
November 2006. He was admitted to the facility in
May 2007. His specific behaviors include biting,
pinching, scratching, head-butting, hair pulling, of restraint will be prescribed
and kicking. Client #6's Rule 40 methodology for use in response to any
states that if client #6 exhibits signs of agitation
(reaching out or touching staff, not responding to
verbal redirectives, pacing, perseverating, yelling,
or screaming), the staff will provide the client a
cue to stop the behavior. If the client does not Persons Responsible: Scott
"immediately” stop, staff wili escort the client to TenNapel, Ph.D., L.P., METO
his bedroom or a private place. If client #6
continues to engage in the behavior, staff will
manually restrain his arms and apply a RIPP belt

for which use of restraint is
indicated. Specifically, no use

behavior which does not pose a
risk of immediate, serious injury.

Clinical Director; Beth Klute and
Julie Patten, BA3s and (MRPs
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to the client's waist, and staff will apply Posey
cuff's to the client's wrists. A Rule 40 addendum
indicates the restraints will be terminated when
the client has 2ero incidents of physical
aggression, self injury, and PICA (eating inedible
objects) over three consecutive months. Other
than providing a cue to stop the behavior, there is
no mention of interventions te modify or prevent
the client's behaviors. There is na indication of
the development of a list of antecedent behaviors
to assist staff in knowing when the client might
exhibit behaviors. From the day he arrived to
present, client #6 continues to exhibit behaviors
and he continues to be restrained for exhibiting
these behaviors. The focus on the plan was lo
stop the "maladaptive behavior" with no indication
of how staff would elicit or strengthen appropriate
behaviors.

Employee {B)/behavioral analyst |, employee
{CYhuman services support specialist (HSSS),
and employee (D)HSSS, were interviewed while
onsite on January 10-11, 2007, and stated that
client #6's restraints are not effective, however
ihe Rule 40 continues to be implemented as
written.

Employee (E)/administrative staff was interviewed
on January 31, 2008 at 9:30 a.m. and staied that
the clients admitted at the facility should only be
restrained to reduce target behaviors that are
dangerous or likely to lead to dangerous behavior.

When two specific examples of client #3 being
restrained, related to television viewing, were
mentioned by the investigator, employee (E}
stated that from the sounds of the examples
reviewed, the risk analysis (risk of continuing the
activity versus the risks of restraining) is "all out of

FORM CMS-2567(02-99) Previous Versions Qbsolete Event |D DRV111 Facility ID 00293 If continuation sheet Page 52 of 65

,:\"‘,
1

117




— i i

PRINTED: 02/01/2008

DEPARTMENT OF HEALTH AND HUMAN SERVICES FORM APPROVED
CENTERS FOR MEDICARE & MEDICAID SERVICES OMB NQO. 0938-0391
STATEMENT OF DEFICIENCIES (X1) PROVIDER/SUPPLIER/CLIA (X2) MULTIPLE CONSTRUCTION (X3) DATE SURVEY
AND PLAN OF CORRECTION IDENTIFICATION NUMBER: COMPLETED
A BUILDING
B. WING c
24G502 ) 01/17/2008
NAME OF PROVIDER OR SUPPLIER STREET ADDRESS. CITY, STATE, ZIP CODE
1
MN EXTENDED TREATMENT 425 STATE STREET
CAMBRIOGE, MN 55008
(X4) 1D SUMMARY STATEMENT OF CEFICIENCIES te) PROVIDER'S PLAN OF CORRECTION {X5)
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX {EACH CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REF ERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
W 280 Continued From page 52 W 283

whack "

The facility as a whole does not have a "no-touch”
policy. There should be "household agreements,”
reviewed and open for negotiation, made by the
people who live in a household. The "no-touch”
palicy is intended to be a therapeutic support for
people who are aggressor's, the recipient of
another’s aggression, or there are other problems
with interpersonal boundaries. If a client failed to
observe the practice of "no-touch” and simply
touched another client, that wouid not constitute a
dangerous situation.

W 295 482.450(d)(1)(i) PHYSICAL RESTRAINTS

The facilty may employ physical restraint only as
an integral part of an individual program plan that
is intended to tead to less restrictive means of
managing and eliminating the behavior for which
the restraint is applied.

This STANDARD is not met as evidenced by:
Based on interview and record review, the facility
has failed to utilize restraints in a manner that will
reduce the restraint or eliminate the behavior for
four of nine clients (#2, #6, #8, and #9) in the
sample. Findings include:

Client #2 has moderate mental retardation,
autism and deafness. She was admitted to the
facility in August 2000. Her behaviors inciude
clearing objects off tables, counters or desk;
throwing, ripping, or slamming objects; biting or
cutting herself; hitting the wall with her fist; or
trying to injure others by hitting, biting, scratching,
kicking, slapping, pushing, etc. A psychological
evaluation, dated February 14, 2006, indicated
that client #2 "continues to engage in

W?285 IPPs for all clients placed 2/26/08
in the facility‘s ICF/MR
program will be revised to
ensure that each client’s
program includes a specific
system of positive (non-aversive)
response to behaviors that are
identified as precursors to
more serious problem behaviors
that way result in a need for
restraint.

Persons Responsible: Scott
TenNapel, Ph.D. L.P., METO
Clinical Director; Beth Klute
and Julie Patten, BA3s and QMRPs

The facility will implement a 2/26/08
quality management process to

ensure that the QMRP makes

changes to client IPPs such

that adequate treatmwment velocity
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self-injurious behavior at a high frequency," which
fluctuates from month to month and ranges from
six to eighty-five episodes. The majority of the
episcdes were considered "minor” in severity.
The summary indicated that the client is overall
functioning at her baseline. "There will most likely
always be a high risk” that client #2 will aggress
against others and cause considerable harm to
herself. A comparison of informed consents for
controlied procedures dated October 28, 2006 to
January 27, 2007 and October 24, 2007 to
January 25, 2008 indicates the reasons for the
use of the restraints were basically the same. The
later document indicates that restraints are
necessary to control behavior. The controlleg
procedure will be terminated when the client has
three consecutive months of "zero physical
holdings." Client #2 continues to be put in
restraints (see Tag 128).

Client #6 has severe mental retardation and has a
history of behavioral detericration since
November 2008. He was admitted to the facility in
May 2007. His specific behaviors include biting,
pinching, scratching, head-butting. hair pulling,
and kicking. Client #6's Rule 40 methodology
states that if client #8 exhibits signs of agitation
(reaching out or touching staff, not responding to
verbal redirectives, pacing, perseverating, yelling,
or screaming), the staff will provide the client a
cue to stop the behavior. If the client does not
“immediately” stop, staff will escort the client to
his bedroom or a private place. if client #6
conlinues to engage in the behavior, staff will
manually restrain his arms and apply a RIPP belt
to the client's waist, and staff will apply Posey
cuff's to the client's wrists. A Rule 40 (the facility's
specially constituted committees' pre-approved
restrictive behavior management practice)

(X4) 1D SUMMARY STATEMENT OF DEFICIENCIES lo} PROVIDER'S PLAN OF CORRECTION (15
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIE ACTICN SHOULD BE COMPLETION
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W 295 Continued From page 53 W 295 1s maintained for all clients

who have experienced use of
restraint. Specifically, monthly
data reflecting the use of
restraints and progress in
treatment will be reviewed by

the facility’s Clinical Director,
or other designee who is a mental
health professional with competency
in psycho-educational treatment

of individuals with developmental
disability, with the object of
effecting appropriate revision to
the client’s IPP in order to reduce
the need for restraint.

Persons Responsible: Scott
TenNapel, Ph.D. L.P., METO
Clinical Director

With a policy change effective 2/26/08
11-23-07 the facility prohibited

the emergency use of mechanical
restraint of any client placed

in the ICF/MR program. All staff
assigned to the ICF/MR building

have been trained to this change.

Persons Responsible: Doug
Bratvold, METO Director; Scott
TenNapel, Ph.D., L.P., METO
Clinical Director
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addendum indicates the restraints will be
terminated when the client has zero incidents of
physical aggression, self injury, and PICA (eating
inedible objects) over three consecutive months.
Other than providing a cue to stop the behavior,
there is no mention of interventions to modify or
prevent the client's behaviors. There is no
indication of the development of a list of
antecedent behaviors to assist staff in knowing
when the client might exhibit behaviors. From the
day he arrived to present, client #6 continues to

. exhibit behaviors and he continues to be

restrained for exhibiting these behaviors. The
focus on the plan was to stop the “maladaptive
behavior”" with no indication of how staff would
elicit or strengthen appropriate behaviors.

Client #9's medical record was reviewed and his
diagnoses included mild mentai retardation and
autism. He has a history physical aggression,
self injurious behaviors, and property destruction
when he gets frustrated or angry, exhibiting
“running, self injurious behaviors, ignoring staff
directions, and loud vocalizations.” His target
behaviors include physical aggression-"Actual or
attempts to hurt and/or cause pain or harm to
other(s). Includes: hitting, biting, scratching,
kicking, slapping, pushing others, throwing items
at pecple, and spitting at others;" self-injurious
behaviors - "acts against self that are intended to
cause injury (i.e. slapping, hitting. scratching,
biting self, pounding body parts on hard surfaces
or head banging )." Client #9's program plan
indicates that when he exhibits symptoms of
“agitation” his alternative to the agitation will be to
take "a break." In addition, the client has a Rule
40 plan that was last updated on September 13,
2007 with a duration of one year. The aobjective
was to decrease his "maladaptive behaviors” to

policy regarding emergency use
of manual restraint of clients
placed in the ICF/MR program to
effect an immediate reduction
in use of restraint by increasing
the standard of severity of
behavior for which emergency use
of manual restraint is indicated.
Specifically, no use of restraint
will be prescribed for use in
response to any behavior which
does not pose a risk of immediate,

serious injury.

The facility will change its
policy on emergency use of

psychotropic medications to
ensure that such use is
exclusively for the reduction of
symptoms of

psychiatric

an identified
condition.

The facility will revise its
policy on programmatic use of
“Rule 40"

for clients placed

restraint (i.e.,
programs)
in the ICF/MR program to reduce
the use of programmatic restraint
by increasing the standard of
severity of behavior for which
use of restraint is indicated.

Specifically, no use of restraint

(X4) ID SUMMARY STATEMENT OF DEFICIENCIES 1D PROVIDER'S PLAN OF CORRECTION (x5)
PREFIX {(EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
W 295 Continued From page 54 W 295 The facility will change its

2/26/08

FORM CMS-2567(02-99) Previous Versions Obsolete

Event iD: DRV111

Facilty ID: 00293

If continuation sheet Page 55 cf 65

120




PRINTED: 02/01/2008

DEPARTMENT OF HEALTH AND HUMAN SERVICES FORM APFROVED
CENTERS FOR MEDICARE & MEDICAID SERVICES OMB NC 0938-0391
STATEMENT OF DEFICIENCIES {X1) PROVIDER/SUPPLIERI/CLIA (X2) MULTIPLE CONSTRUCTION {X3) DATE SURVEY
AND PLAN OF CORREGTION IDENTIFICATION NUMBER COMPLETED
A BUILDING
C
B. WING
24G502 01/17/2008
NAME OF PROVIOER OR SUFPLIER STREET ADDRESS, CITY. STATE, 2IP CODE

1425 STATE STREET

MN EXTENDED TREATMENT CAMBRIDGE, MN 55008

(X4) 1D SUMMARY STATEMENT OF DEFICIENCIES 1D PROVIOER'S PLAN OF CORRECTION X8)
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX {EACH CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
W 295 Continued From page 55 W 295 will be prescribed for use in
zero for three consecutive months. The plan response to any behavior which
included cueing the client to "stop™ and if the does not pose a risk of immediate,

client stopped the behavior he would be directed
to go to a quiet setting and staff would offer
calming techniques. The specific calming

serious injury.

techniques were not delineated. If the client did All staff assigned to the ICF/MR
not stop the behavior he again would be cued to building will be trained to this
“stop’ and lie down an the floor.” If the client did change .

not comply he would be manually restrained in a
prone position and then mechanically restrained

with handcuffs and leg hobbles, and turned to his Persons Responsible: Doug

side when he was "safe.” After he was calm for Bratvold, METO Director; Scott
five minutes his leg hobbles would be released TenNapel, Ph.D., L.P., METO
and after another five minutes of being calm his Clinical Director

handcuffs would be released. If the client followed
directions when asked to lie down on the floor, . o '
the procedure would continue with mechanically Effective 01-08, the facility 2/26/08

restraning him with the handcuffs and leg increased requirements for QMRP
hobbles. The use of the Rule 40 was not oversight of emergency use of

incorporated into the clients plan for alternatives
10 his maladaptive behavior plan.

restraint to include enhanced
evaluation of factors that may

Client #8's medical record was reviewed and have contributed to the use of
indicated that he has moderate mental restraint, effectiveness of less
retardation, autism, and a brain stem tumar, The restrictive alternatives attempted,

client has a history of physical aggression,
self-injurious behaviors, and property destruction.
" Client #8's target behaviors include: "actual or

specific recommendations for
changes to the client’s IPP to

attempted behavior that may cause pain or harm reduce need for further restraint,
to other(s), including: lunging at others. biting, and communication/collaboration
hitting, scratching, kicking, slapping, pushing with members of the Expanded

others, throwing items at people, and spitting”

manipulating an object in a manner that causes Interdisciplinary Team, including

significant damage to that object based upon its the legal representative and county
construction and or function, and/or poses risk to case manager. QMRP documentation
others if thrown or used as a weapon; including is recorded on a newly developed

slamming doors and acts against self, regardless
of intent, that may cause significant injury (1.e.
slapping, hitting, scratching, biting self, pounding

form and will be tracked as part
of ongoing file audits.
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The client's signs of agitation include: "running,
checking doors, ignoring staff directions, and loud
vocalizations. Client #8's behavior plan indicates
that the client's alternative to agitation i1s to "take a
break” with verbal cueing 80% of the time for two -
consecutive months. In addition, the client has a
Rule 40 plan revised on August 22, 2007, with a
duration of one year. The objective is to decrease
the client's utilization of physical aggression,
property destruction, and self-injurious behaviors
to zero for three consecutive months. If the client
exhibits any of the above target behaviors staff
are to cue the client to stop the behavior and lie
down on the floor. If the client does not lie down
on the flaor the staff are to manually restrain the
client in a prone position. Then apply handcuffs to
his wrist and leg hobbles. If the client lies down on
the floor independently the handcuffs and leg
hobbles will still be applied. Once the client is
"safe” he will be turned onto his side. He needs to
be calm for five minutes and then the leg hobbles
will be released. After another five minutes of
calm the handcufts will be removed. The focus on
the plan was to stop the "maladaptive behavior”
with no indication of how staff would elicit or
strengthen appropriate behavior.

Employee (B)/behavior analyst one was
interviewed on January 11, 2008 at 8:10 p.m. and
stated that when a client exhibits a behavior that
could lead to injury such as physical aggression
or self injurious behaviors, or if a client is
destructive to property, The staff utilize the
following techniques: personal boundaries,
negotiation and cueing, then escort, and then
restraint and if the client has a Rule 40 restraint
plan that is initiated as written. in addition, the
type of restraint is individualized. However, the
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W 295 Continued From page 56 W 295 Persons Responsible: Scott
body parts on hard surfaces or head banging.)." TenNapel, Ph.D., L.P. METO

Clinical Director

IPPs for all clients placed in 2/26/08
the facility’s ICF/MR program

will be revised to effect an

immediate reduction in the use

of restraints by increasing the
standard of severity of behavior

for which use of restraint is
indicated. Specifically, no use

of restraint will be prescribed

for use in response to any

behavior which does not pose a

risk of immediate, serious
injury.

Persons Responsible: Scott
Ph.D., L.P., METO
Clinical Director; Beth Klute
and Julie Patten, BA3s and QMRPs

TenNapel,
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restraints used for the Rule 40 clients have been
metal handcuffs or Posey soft handeuffs and leg
hobples (the cuffs an hobbles are used together),
or Posey board, and of the five clients in the
ICFMR with Rule 40's all but one are put in
handcuffs (metal or Posey) and leg hobbles.

Employee (EYadministrative staff was interviewed
on January 31, 2008 at 9:30 a.m. and stated that
the clients admitted at the facility should only be
restrained to reduce target behaviors that are
~dangerous or likely to lead to dangerous behavior.

When two specific examples of client #3 being
restrained, related to teievision viewing, were
mentioned by the investigator, employee (E)
stated that from the sounds of the examples
reviewed, the risk analysis (risk of continuing the
activity versus the risks of restraining) is "all out of
whack."

The facility as a whole does not have a "no-touch”
policy. There should be “household agreements,”
reviewed and open for negotiation, made by the
people who live in a household. The "no-touch”
policy is intended to be a therapeutic support for
people who are aggressor's, the recipient of
another's aggression, or there are other problems
with interpersonal boundaries. If a client failed to
observe the practice of "no-touch” and simply
touched anacther client, that would not constitute a
dangerous situation.

W 296 483.450(d)(1)(ii) PHYSICAL RESTRAINTS W296  The facility has modified its 2/26/08
documentation format and admini-
The facility may employ physical restraint as an strative review process for any

emergency measure, but only if absolutely

. . use of restraint, to assure that
necessary to protect client or others from injury.

less intrusive techniques were
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This STANDARD s not met as evidenced by:
Based on interview and record review, the facility
failed to anticipate known client behavior thus
emergency restraints were unnecessarily utilized
in place of alternative interventions for three of
nine clients (#3, #4, and #9), in the sample.
Findings include:

Client #3's medical record was reviewed and

- revealed that he has mild mental retardation,

degenerative arthritis, osteocarthritis, limited range
of motion in his left leg, a history of knee pain,
and prefers to use a wheelchair. A review of his
individual program plan (IPP) revealed that when
client #3 is frustrated, he displays verbal and
physical aggression and after he has asked for
help he, “becomes increasingly agitated when
others encourage him to complete tasks
independently.” A review of the facility's
"Documentation for Emergency Use of Controlled
Procedure” revealed emergency restraints were
utilized on client #3 on March 29, 2007, May 10,
2007, June 20, 2007, June 23, 2007, multiple
times on August 5, 2007, September 6, 2007, and
on September 26, 2007, for behavior that the
documentation indicates is likely to re-accur,
therefore, the behavior should have been
anticipated by staff and interventions
implemented to de-escalate the situation instead
of escalating the situation. in addition, given the
client's diagnoses of degenerative arthritis,
osteoarthritis, and knee pain the use of handcuffs
and leg hobbles was severe. In addition, on
March 29, 2007, May 10, 2007, and two incidents
on August 5, 2007, as a result of being physically
escorted by staff, client #3 hit or shoved the staff
that were escorting him.

Client #4's medical record was reviewed and

W?296 tried and found to be ineffective
or reasons why less intrusive
interventions could not be used.

The facility has established a
debriefing process to monitor

and provide coaching regarding
staff implementation of restraint.

IPPs for all clients placed in 2/26/08
the facility’s ICF/MR program

will be revised to ensure that

each client’s program includes

a specific system of positive
non-aversive) response to

behaviors that are identified as
precursors to more serious problem
behaviors that may result in a

need for restraint.

Persons Responsible: Scott
TenNapel, Ph.D. L.P.,METO
Clinical Director; Beth Klute
and Julie Patten, BA3s and QMRPs

The facility will implement a 2/26/08
quality management process to

ensure that the QMRP makes changes

to client IPPs such that adequate
treatment velocity 1s maintained

for all clients who have experienced

use of restraint. Specifically,

monthly data reflecting the use of
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indicated that she has mild mental retardation,
asthma, epilepsy, and a history of poking others
and throwing personal items at others heads. The
client's history indicates that when she gets
agitated or angry she may display maladaptive
behaviors. A review of the facility's
"Documentation for Emergency Use of Controlled
Procedure” revealed emergency restraints were
utilized for 50 minutes on client #4 on May 24,
2007 for touching staff and on May 30, 2007, for
trying to shove staff. In both instances the client
was first manually restrained then mechanically
restrained.

Client #8's medical record was reviewed and his
diagnoses included mild mental retardation and
autism. According to the client's IPP, he has a
history of physical aggression, self injurious
behaviors, and property destruction. When he
gets frustrated or angry, he exhibits "running, self
injurious behavicrs, ignoring staff directions, and
loud vocalizations.” A review of the facility's
"Documentation for Emergency Use of Controlled
Procedure” revealed emergency restraints were
utilized on client #9 multiple times on August 5,
2007, on August 24, 2007, and on September 28,
2007, for inappropriate laughter, hitting himself,
and biting himself. The behaviors were known
and therefore should have been anticipated and
interventions implemented to de-escalate the
sitvation instead of escalating the situation. In
addition, the use of handcuffs and leg hobbles
was severe given the nature of the behavior.

Employee (B)/behavioral analyst | was
interviewed on January 11, 2008 at 8:10am,,
and stated that emergency restraints are utilized
unti a plan is in place to address inappropriate
behaviors.

W296 restraints and progress in
treatment will be reviewed by
the facility’s Clinical Director,
or other designee who is a mental
health professional with
competency in psycho-educational
treatment of individuals with
developmental disability, with
the object of effecting
appropriate revision to the
client’s IPP in order to reduce
the need for restraint.

Persons Responsible: Scott
TenNapel, Ph.D. L.P., METO
Clinical Director

With a policy change 2/26/08
effective 11-23-07 the

facility prohibited the

emergency use of mechanical

restraint of any client placed

in the ICF/MR program. All

staff assigned to the ICF/MR

building have been trained

to this change.

Persons Responsible: Doug
Bratvold, METO Director; Scott
TenNapel, Ph.D., L.P., METO
Clinical Director
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Restraints must be designed and used so as not
to cause physical injury to the client.

This STANDARD is nct met as evidenced by:
Based on interview and record review, the facility
failed to protect clients from physical injury during
a restraint procedure for three of nine clients (#6,
#7. #9) in the sample who had behaviors.
Findings include:
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W 296 Continued From page 60 W 296
Employee (E)/administrative staff was interviewed The facility will change 2/26/08
on January 31, .2008 at 9:30 am. and stated that its policy regarding emergency
the clients admitted at the facility should only be use of manual restraint of
restrained to reduce target behaviors that are ) .
dangerous or likely to lead to dangerous behavior. clients placed in the ICF/MR
program to effect an immediate
When two specific examples of client #3 being reduction in use of restraint
restrained, related to television viewing. were by increasing the standard of
mentioned by the investigator, employee (E) severity of behavior for which
stated that from the sounds of the examples Y .
reviewed, the risk analysis (risk of continuing the emergency use of manual restraint
activity versus the risks of restraining) is "all out of is indicated. Specifically, no
whack." use of restraint will be
- - , Y prescribed for use in response
The facility as a whole does not have a "no-touch N behavi which do not
policy. There should be "household agreements,” O any benavior Which does Hor
reviewed and open for negotiation, made by the pose a risk of immediate, serious
people who live in a household. The "no-touch” injury.
policy is intended to be a therapeutic suppon for (Continued on attached sheet)
people who are aggressor's, the recipient of
another's aggression, or there are other problems
with interpersonal boundaries. [f a chent falled lo
observe the practice of "no-touch" and simply
touched another client, that would not constitute a
dangerous situation.
W 304 483.450(d)(5) PHYSICAL RESTRAINTS W 304 The facility will change its 2/26/08

policy regarding use of manual
restraint, both emergency and
programmatic, to ensure that

staff response to a situation
indicating use of manual

restraint follows a seguential
application of physical techniques,
beginning with the least

intrusive technique likely to

effect significant change in
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W 304 Continued From page 61

According to progress notes in client #6's medical
record, on August 11, 2007, at 8:11 a.m. the
¢client "began to come at staff in an aggressive
manner. Staff redirected client to room. [Client #6]
went in room but came out again within several
seconds. [Client #6) then began to grab at staff
with force. Staff implemented Rule 40 (lhe
facility's specially constituted committees’
pre-approved restrictive behavior management
practice), by first putting [client #6] in an arm bar.
|Client #6] resisted the arm bar and continued to
claw and grab at staff. [Client #6] went to his
knees but continued to fight. Staff then
implemented an arm bar take down. As staff did
this, [client #6] turned away from impiementor to
another staff, grabbing and clawing At this
moment implementor felt and heard upper left
arm pop. Staff immediately stopped the arm bar
take down and alerted the other staff. [Client #8]
laid on the ground face down but still attempted to
aggress by grabbing at staff, even though left arm
had possible injury he aggressed with it. Staff
attempled to keep [client #6] still, especially his
left arm. Staff verbally prompted [client #6] to
calm down [Client #6] calmed down a little but
was still struggling. Staff called 9-1-1 and notified
R.N." A splint was applied and the chent was
transported to the hospital by emergency medical
technicians. Client #6 had a left distal humerus
fracture and was admitted to the hospital for pain
control after his arm was set and splinted. He
returned to the facility on August 13, 2007. He
returned to the hospital on August 28, 2007 for
surgical repair of his fractured arm and returned
to the facility on August 29, 2007,

According to documentation on incident reports,
on October 12, 2007, at 8:30a.m , client
#7 sustained a "nickel sized swelling right cuter

W 304 client behavior, progressing to
more intrusive techniques cnly
if less intrusive techniques have
been tried and are unsuccessful,
or if the risk of attempting
less intrusive techniques is
unacceptably high. Specifically,
the physical technique associated
with the injury tc Client #6
would not be the least intrusive
technique and therefore would not
be the first to be applied,
barring an unacceptable risk if it
were not used first. All staff
will be trained to this policy change.

Persons Responsible: Doug
Bratvold, METO Director; Scott
TenNapel, Ph.D., L.P., METO
Clinical Director

The facility will implement a 2/26/08
program of staff debriefing,
for the purpose of determining
whether each use of emergency
restraint was clinically
appropriate, i.e., was balanced
in risk of negative impact
against the risk of allowing
the continuation of the
behavioral situation that
triggered the use of restraint,
and fully adherent to facility
policy. Debriefing will be
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W 304 Continued From page 62 W 304 conducted by a supervisor or
orbit/brow of eye. Two bruised areas present. Administrative Officer of the
Client reportedly was banging head on floor. Staff Day within 60 minutes following
attempted to move pillow under client's head each use of emergency restraint.

during restraint however the client would not

permit it to remain there." Description of the Data regarding this debriefing

behavior for which client #7 was restrained, will be incorporated into the
recorded on the "Documentation for Emergency facility performance improvement
Use of Controlled Procedure” form, dated monitoring plan.

October 12, 2007, at 8:35 a.m. indicated that
chent #7 was asked to take her bath and

medication. The client began yelling and Persons Responsible: Doug

screaming at staff. When staff entered the Bratvold, METO Director; Scott
bedroom, client #7 attempted to hit staff. The TenNapel, Ph.D.,L.P., METO
client was put in a manual restraint in prone Clinical Director

position. After two minutes, mechanical restraints
were applied. The procedure ended at 8:55 a.m.

Documentation indicated that after the restraint The facility will implement a  2/26/08

procedure, client #7 was "very emotional and program of debriefing and

crying, stating she can't go to work today.” The aftercare for clients, following

nurse assessment, at 9:05am, @ndipated the each use fo emergency or program-

client was anxious, and was rocking in the rocking . . h .

chair. matic restraint, that is
appropriate to the developmental

On December 11, 2007, at 5.10 p.m. a staff level of the client, for the

person was getting water from client #7's purpose of minimizing emotional

refrigerator when the client, “came at staff
yelling.” The client "lunged at staff, threw a glass
of water at staff, came at staff with fists raised."

anguish, through assisting the
client to understand the

Staff executed an arm bar take down inlo a circumstances giving rise to the
manual hold. The client struggled, scratched and need for restraint or emergency
yelled for twenty minutes. The nurse assessment medication, and identifying

indicated the color of the client's face and hands

strategies or modifications to
remained normal even though she yelled she 9

couldn't breathe. At 5:30 p.m_, client #7 was the client's IPP or program
crying and went into her room. Documentation environment that might reduce
indicated the client said she was "sore." An the need for future use of

incident report indicated that "during emergency
restraint [client #7] was struggling, refusing to
take her right arm out from under her chest, a

restraint or emergency medica-
tion.

FORM CMS-2567(02-99) Previous Versions Obsolete Event ID:DRV1I1Y Facility ID 00293 If continuation sheet Page 63 of 65

[

128




PRINTED: 02/01/2008

DEPARTMENT OF HEALTH AND HUMAN SERVICES FORM APPROVED
CENTERS FOR MEDICARE & MEDICAID SERVICES OMB NO. 0938-0391
STATEMENT OF DEFICIENCIES (X1) PROVIDER/SUPPLIERICLIA (X2) MULTIPLE CONSTRUCTION {X3) DATE SURVEY
AND PLAN OF CORRECTION IDENTIFICATION NUMBER COMPLETED
A BUILDING
B WING ©
24G502 01/17/2008
NAME OF PROVIDER OR SUPPLIER STREET ADDRESS. CITY. STATE. 2IP CODE
1425 STATE STREET
D ATMENT
MN EXTENDED TRE CAMBRIOGE, MN 55008
(X4) 1D SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S PLAN OF CORRECTION (X5)
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TQ THE APPROPRIATE DATE

CEFICIENCY)

W 304 Continued From page 63

small abrasion on her right elbow due to resisting
on carpeted area”

An incident report, dated September 13, 2007, at
9:00 a.m., indicated that after being restrained,
client #3 went into his bedroom and banged his
head against the wall. He sustained a two
centimeter abrasion mid-forehead and a two
centimeter abrasion on his right temple
Description of the behavior for which client #2
was restrained, recorded on the Documentation
for Emergency Use of Controlled Procedure form,
dated September 13, 2007, at 8:10 a.m_,
indicated that while client #2 was doing his
laundry, he "slammed his hamper. Walked to his
room [and] threw hamper lid, talking to himself
and pacing. He then said "shot” and went toward
med cart. Staff asked if he was okay [and]
opened his bedroom door.” Client #9 was
restrained due to "physical aggression-pulled
staffs hair & grabbed, scratched staffs shoulder
[and] neck area.” During manual restraint, the
client struggled for two minutes so mechanical
restraints were applied. The client continued to
struggle for a total of twenty-nine minutes. The
procedure ended at 8:44 am. At2:32 pm.,
"|client #9] went to his mentai health review [and]
did well. when he got out side he yelled, "pop,
cookie” (and] began to flick his fingers infront of
his face, walking rapidly [and] his body was
shaking He got into the househald, grabbed staff
by both their shoulders [and] shook her.” Client #9
was restrained due to physical aggression
--"grabbed staff by shoulders [and] began to
shake her.” The client struggled for thirteen
minutes. At 2:.40 p.m. client #9 received two
milligrams of Ativan IM. The restraint procedure
ended at 2:55 p.m , after 23 minutes

W 304 Debriefing will be conducted 2/26/08
by staff assigned to each
client’s living unit, and will
be guided by a written plan
developed by the client’s
treatment team and monitored
for appropriateness by the QMRP.

Persons Responsible: Scott
TenNapel, Ph.D., L.P., METO
Clinical Director; Beth Klute
and Julie Patten, BA3s and QMRPs

With a policy change effective 2/26/08
11-23-07 the facility prohibited

the emergency use of mechanical
restraint of any client placed

in the ICF/MR program. All staff
assigned to the ICF/MR building

have been trained to this change.

Persons Responsible: Doug
Bratvold, METC Director; Scott
TenNapel, Ph.D., L.P., METO
Clinical Director

The facility will change its 2/26/08
policy regarding emergency use

of manual restraint of clients

placed in the ICF/MR program to

effect an immediate reduction in

use of restraint by increasing

the standard of severity of behavior
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W 304 Continued From page 64 W 304 for which emergency use of
Employee (A)/administrative staff was interviewed manual restraint is indicated.
on January 10, 2008 at 10:15 a.m. and stated that Specifically, no use of restraint

" the injuries related to restraint use have included
redness from the handcuffs, and ane broken arm
{client #8). The majority of the bumps, bruises,
and rug burns on the head, knees, and elbows
are from the manual restraints serious injury.

will be prescribed for use in
response to any behavior which

doces not pose a risk of immediate,

The facility will change its 2/26/08
policy on emergency use of

psychotropic medications

to ensure that such use is

exclusively for the reduction

of symptoms of an identified

psychiatric condition.

The facility will revise its 2/26/08
policy on programmatic use of
restraint (i.e., “Rule 40"
programs) for clients placed in

the ICF/MR program to reduce

the use of programmatic restraint
by increasing the standard of
severity of behavior for which use
of restraint is indicated.
Specifically, no use of restraint
will be prescribed for use in
response to any behavior which
does not pose a risk of immediate,

serious injury.

(Continued on attached sheet)
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Plan of Correction Survey Completed 1/17/08
Minnesota Extended Treatment Options Project #HG502001

Page 1 of 4

D

Prefix

Tag

[

Action Taken as Part of
Plan of Correction

Expected Date
of Completion

W122
(Cont.)

The facility will change its policy regarding emergency use of manual restraint of clients
placed in the ICF/MR program to effect an immediate reduction in use of restraint by
increasing the standard of severity of behavior for which emergency use of manual restraint is
indicated. Specifically, no use of restraint will be prescribed for use in response to any
behavior which does not pose a risk of immediate, serious injury.

The facility will change its policy on emergency use of psychotropic medications to ensure
that such use is exclusively for the reduction of symptoms of an identified psychiatric
condition.

The facility will revise its policy on programmatic use of restraint (i.e., “Rule 40" programs)
for clients placed in the ICF/MR program to reduce the use of programmatic restraint by
increasing the standard of severity of behavior for which use of restraint is indicated.
Specifically, no use of restraint will be prescribed for use in response to any behavior which
does not pose a risk of immediate, serious injury.

All staff assigned to the ICF/MR building will be trained to this change.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L.P. METO
Clinical Director

2/26/08

Effective 01-08-08 the facility implemented a process of disclosure, for use at admission to
the facility, involving clients, legal representatives, and members of clients’ Expanded
Interdisciplinary Teams, describing the facility’s policy regarding emergency use of
restraints, including a written and photographic description of restraints used, soliciting
concerns from clients and their teams regarding the facility’s use of restraint, and offering
consultation with clinical staff toward identification of alternatives to restraint.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L.P. METO
Clinical Director; Kim Palmer and Connie O’Brien, METO Social Workers

direct examination and documentation of the client’s response to each implementation of
restraint, effective 11-07.

Persons Responsible: Doug Bratvold, METO Director; Shirley Davis, R.N. METO Nursing
Supervisor

| The facility increased requirements for Registered Nurse oversight of restraint use to include

2/26/08

]

2/26/08

Effective 01-08, the facility increased requirements for QMRP oversight of emergency use of
restraint to include enhanced evaluation of factors that may have contributed to the use of
restraint, effectiveness of less restrictive alternatives attempted, specific recommendations for
changes to the client’s IPP to reduce need for further restraint, and communication /
collaboration with members of the Expanded Interdisciplinary Team, including the legal
representative and County case manager. QMRP documentation is recorded on a newly
developed form and will be tracked as part of ongoing file audits.

J Persons Responsible: Scott TenNapel, Ph.D., L.P. METO Clinical Director

2/26/08
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Plan of Correction Survey Completed 1/17/08
Minnesota Extended Treatment Options Project #HG502001

Page 2 of 4

D
Prefix
Tag

Action Taken as Part of
Plan of Correction

Expected Date
of Completion |

W122
(Cont.)

IPPs for all clients placed in the facility’s ICF/MR program will be revised to effect an
immediate reduction in the use of restraints by increasing the standard of severity of behavior
for which use of restraint is indicated. Specifically, no use of restraint will be prescribed for
use in response to any behavior which does not pose a risk of immediate, serious injury.

Persons Responsible: Scott TenNapel, Ph.D., L.P. METO Clinical Director; Beth Klute and
Julie Patten, BA3s and QMRPs

2/26/08

The facility implemented a staff training initiative to increase staff skill in positive behavior
management (alternatives to restraint) effective December 14, 2007. All staff currently
assigned to the ICF/MR program will receive this training. This training has also been added
to the new employee orientation curriculum, and to the annual staff refresher training
curriculum.

The facility implemented a staff training initiative to increase staff awareness of the adverse
impact of restraint use effective December 20, 2007. All staff currently assigned to the
ICF/MR program will receive this training. This training has also been added to the new
employee orientation curriculum, and to the annual staff refresher training curriculum.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L.P. METO
Clinical Director; Pam Zimmerman, Staff Development Coordinator

2/26/08

[ W266
(Cont.)

restraint is used in emergencies only as absolutely necessary to protect the safety of clients or
others; and ensure that restraints are designed and used so as not to cause injury to the client.
The facility will ensure compliance with this standard through actions specified in responses
to tags W268, W278, W285, W288, W289, W295, W296 and W304.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L.P., METO
Clinical Director

2/26/08

w268
(Cont.)

curriculum, and to the annual staff refresher training curriculum.

The facility implemented a staff training initiative to increase staff awareness of the adverse
impact of restraint use effectivfe December 20, 2007, All staff currently assigned to the
ICF/MR program will receive this training. This training has also been added to the new
employee orientation curriculum, and to the annual staff refresher training curriculum.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L P. METO
Clinical Director; Pam Zimmerman, Staff Development Coordinator

2/26/08

W285
(Cont.)

restraint will be prescribed for use in response to any behavior which does not pose a risk of
immediate, serious injury.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., LP. METO
Clinical Director

2/26/08

The facility’s specially constituted committee will be oriented to changes in policy regarding
both emergency and programmatic use of restraint, to ensure their review and approval
process meets the revised policy’s increased standard of severity of behavior for which use of
restraint is indicated. Specifically, no use of restraint will be prescribed for use in response to
any behavior which does not pose a risk of immediate, serious injury.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L. P. METO " -
Clinical Director

2/26/08

i32
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w296 The facility will change its policy on emergency use of psychotropic medications to ensure 2/26/08
(Cont.) that such use is exclusively for the reduction of symptoms of an identified psychiatric
condition.

The facility will revise its policy on programmatic use of restraint (i.e., “Rule 40” programs)
for clients placed in the ICF/MR program to reduce the use of programmatic restraint by
increasing the standard of severity of behavior for which use of restraint is indicated.
Specifically, no use of restraint will be prescribed for use in response to any behavior which
does not pose a risk of immediate, serious injury.

All staff assigned to the ICF/MR building will be trained to this change.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L.P. METO
Clinical Director

restraint to include enhanced evaluation of factors that may have contributed to the use of
restraint, effectiveness of less restrictive alternatives attempted, specific recommendations for
changes to the client’s IPP to reduce need for further restraint, and communication /
collaboration with members of the Expanded Interdisciplinary Team, including the legal
representative and County case manager. QMRP documentation is recorded on a newly
developed form and will be tracked as part of ongoing file audits.

Persons Responsible: Scott TenNapel, Ph.D., L.P. METO Clinical Director

IPPs for all clients placed in the facility’s ICF/MR program will be revised to effect an 2/26/08
immediate reduction in the use of restraints by increasing the standard of severity of behavior
for which use of restraint is indicated. Specifically, no use of restraint will be prescribed for
use in response to any behavior which does not pose a risk of immediate, serious injury.

Persons Responsible: Scott TenNapel, Ph.D., L.P, METO Clinical Director; Beth Klute and

Effective 01-08, the facility increased requirements for QMRP oversight of emergency use of | 2/26/08 }
Julie Patten, BA3s and QMRPs

W304 All staff assigned to the ICF/MR building will be trained to this change. 2/26/08
(Cont.)
Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L.P. METO
Clinical Director

i )
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w304 The facility will change its policy regarding emergency use of manual restraint of clients 2/26/08

(Cont.) placed in the ICF/MR program to effect an immediate reduction in use of restraint by
increasing the standard of severity of behavior for which emergency use of manual restraint is
indicated. Specifically, no use of restraint will be prescribed for use in response to any
behavior which does not pose a risk of immediate, serious injury.

The facility will change its policy on emergency use of psychotropic medications to ensure
that such use is exclusively for the reduction of symptoms of an identified psychiatric
condition.

The facility will revise its policy on programmatic use of restraint (i.e., “Rule 40" programs)
for clients placed in the ICF/MR program to reduce the use of programmatic restraint by
increasing the standard of severity of behavior for which use of restraint is indicated.
Specifically, no use of restraint will be prescribed for use in response to any behavior which
does not pose a risk of immediate, serious injury.

All staff assigned to the ICF/MR building will be trained to this change.

Persons Responsible: Doug Bratvold, METO Director; Scott TenNapel, Ph.D., L.P. METO
Clinical Director

The facility increased requirements for Registered Nurse oversight of restraint use to include | 2/26/08
direct examination and documentation of the client’s response to each implementation of
restraint, effective 11-07.

Persons Responsible: Doug Bratvold, METO Director; Shirley Davis, R.N. METO Nursing
Supervisor

=

Effective 01-08, the facility increased requirements for QMRP oversight of emergency use of | 2/26/08
restraint to include enhanced evaluation of factors that may have contributed to the use of
restraint, effectiveness of less restrictive alternatives attempted, specific recommendations for
changes to the client’s IPP to reduce need for further restraint, and communication /
collaboration with members of the Expanded Interdisciplinary Team, including the legal
representative and County case manager. QMRP documentation is recorded on a newly
developed form and will be tracked as part of ongoing file audits.

Persons Responsible: Scott TenNapel, Ph.D., L.P. METO Clinical Director

IPPs for all clients placed in the facility’s ICF/MR program will be revised to effect an 2/26/08
immediate reduction in the use of restraints by increasing the standard of severity of behavior
for which use of restraint is indicated. Specifically, no use of restraint will be prescribed for
use in response to any behavior which does not pose a risk of immediate, serious injury.

Persons Responsible: Scott TenNapel, Ph.D., L.P. METO Clinical Director; Beth Klute and
J Julic Patten, BA3s and QMRPs
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5 000\ Initial Comments 5 000 |
} In accordance with Minnesota Statute, section |
144 56 and/or Minnesota Statute, section |
144 653, this correction order has been issued \
\ pursuant to a survey. If, upon reinspection, it is
| found that the deficiency or deficiencies cited ‘
| herein are not corrected, a fine for each viclation \
‘ not corrected shall be assessed in accordance \
' with a schedule of fines promulgated by rule of
‘ the Minnesota Department of Health. \
Determination of whether a violation has been t
corrected requires compliance with all l
requirements of the rule provided at the tag |
number and MN Rule number or MN Statute |
indicated below. When a rule or statute contains \
| several items, failure to comply with any of the [
| items will be considered lack of compliance. \
Lack of compliance upen re-inspection with any |
item of muiti-part rule will resuit in the |
| assessment of a fine even if the item that was \
| Violated during the initial inspection was |
i corrected. ‘
| You may request a hearing on any assessments \
| that may result from non-compliance with these I
orders provided that a written request is made to
! the Department within 15 days of receipt of a |
| notice of assessment for non-compliance. |
! On January 17, 2008, investigators with the Minnesota Department of Healith is |
| Office of Health Facility Complaints competed a documenting the State Licensing |
| complaint investigation, which began on January Correction Orders using federal software. |
‘ 10, 2008, at Minnesota Extended Treatment Tag numbers have been assigned to ‘
‘ Options. The following correction order is issued. Minnesota state statutes/rules for |
When corrections are completed, please sign and Supervised Living Facilities. \
| date, make a copy of the form for your records
“ and return the original to the Minnesota The assigned tag number appears in the
} Department of Health, Division of Compliance far left column entitled "ID Prefix Tag."
' Monitoring, Office of Health Facility Complaints; The state statute/rule number and the
' 85 East Seventh Place, Suite 220; P.O. Box i corresponding text of the state statute/rule
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5 700[ MN Statute 144.651 Subd. 14. RES. RIGHTS
{ Freedom from maltreatment.
‘ Residents shall be free from maltreatment as
i defined in the Vulnerable Adults Protection Act.
! "Maltreatment’ means conduct described in
| section 626.5572, subdivision 15, or the
| intentional and nontherapeutic infliction of
| physical pain or injury, or any persistent course of
‘ conduct intended to produce mental or emotional
, distress. Every resident shall also be free from
‘ nontherapeutic chemical and physical restraints,
| except in fully documented emergencies, or as
| authorized in writing after examination by a
{ resident's physician for a specified and limited
| period of time, and only when necessary to
| protect the resident from seif-injury or injury to
“ others.

out of comphance is listed in the

evidenced by."

STATE STATUTES/RULES.

5700

I

"Summary Statement of Deficiencies" |
column and replaces the "To Comply" |
portion of the correction order. This |
column also includes the findings which ‘
are in violation of the state statute after ‘

|

|
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5000| Continued From page 1 | 5000

the statement, "This Rule is not met as

PLEASE DISREGARD THE HEADING

OF THE FOURTH COLUMN WHICH !
STATES, "PROVIDER'S PLAN OF |
CORRECTION." THIS APPLIES TO !
FEDERAL DEFICIENCIES ONLY. THIS |
WILL APPEAR ON EACH PAGE. |

THERE IS NO REQUIREMENT TO “
SUBMIT A PLAN OF CORRECTION |
FOR VIOLATIONS OF MINNESOTA !
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5 700‘ Continued From page 2 5700 ‘

‘ This MN Requirement is not met as evidenced \
by: ‘
I Based on documentation review and interview, ‘
‘ the facility failed to ensure that clients were free
i from unnecessary drugs and physical restraints
for ten of eleven clients (#1, #2, #3, #4, #6, #7,
\ #8, #9, #10, and #11) in the sample. Findings

\
|
|
| include: | ‘
|
|

! The following examples show a chronic use of
restraints to control client behaviors that are

| prompted by staff behavior and/or are not

| threatening to the health of individuals. In

‘\ addition, when the clients are restrained their
arms are handcuffed behind their back with either
metal handcuffs or soft Posey wrist restraints, \
and their legs are crossed and hobbled (a hobble ‘

‘ is a nylon strap that is wrapped around a client's

. lower legs, tightened, and secured with Velcro) |

" with a RIPP (brand name) restraint.

‘ Client #1 was admitted to the facility in August ‘

‘ 2003. His diagnoses included schizoaffective

“ disorder, conduct disorder, pervasive ‘
developmental disorder, and mild mental

| retardation. He has a history of severe |

~aggression and severe self-injury with multiple
head injuries. According to his "Informed Consent |
for Controiled Procedures” form, dated January ‘

| 23, 2007 to April 23, 2007, the facility utilized |

. manual restraints, physical escort, and the |

‘ following mechanical restraints: a RIPP restraint

| board (a client is put on their back and restrained i

' on a board), RIPP straps (straps utilized for ‘

‘ restraining a client's extremities), and RIPP cuffs \

| (wrist restraints). The Informed Consent for |

I Controlled Procedures form, dated September 30 ‘

; to December 29, 2007, indicated that client # 1's

" target behaviors included eye poking, touching

| above the shoulder without permission, striking, |

J _
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5700! Continued From page 3 5700 \

hitting, punching, kicking, scratching, biting, or ‘
pulling hair. His self injurious behavior included |
‘ repeated and forceful hand-to-head \
hitting/punching; head-to-surface hitting; ’
| scratching/picking sores and eye gouging. The _‘
‘ informed consent indicated that if the client ‘
[ engaged in physical aggression or touching
| without permission, staff would immediately ‘
‘ implement the use of controlled procedures using ‘
I a RIPP Restraint Board until the client was calm
‘ and ceased resisting. If the client engaged in ‘
self-injurious behavior, staff would prompt the
client to go to a quiet area. If he refused the first \
| prompt, staff would escort him to the area and |
verbally prompt him to lie down and relax. If he |
‘ refused to relax on his own and continued to |
| exhibit self-injurious behaviors, client #1 would be
restrained using a RIPP Restraint Board. Staff ‘
could implement the use of RIPP cuffs or straps
\ to assist them in securing the client's hands and ‘
arms. In addition to physical restraints, the
| "Informed Consent for Psychotropic Medications”, ‘
" dated December 15, 2007 to December 14, 2008, ‘
, indicated that client #1 received the following: “
Depakote 3000 (up to 4000) milligrams a day,
~ Clozaril 600 (up to 900) milligrams a day, Geodon , \
200 milligrams a day, Haldol 1 (up to 10)
- milligram a day and Zoloft 100 (up to 200)
! milligrams a day.

| A temporary interruption program (a less :
restrictive procedure) was added to client #1's |
‘ program on July 31, 2007. If the client touched
others or spit directly on others, up to two times in 1
an hour, staff would direct the client a safe |
\ distance away from others, but where he could i ‘

1 still observe others. Staff would inform the client
| that touching others without permission/spitting
on others was inappropriate and that his

"program” was implemented. Staff would direct |
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5 70? Continued From page 4

| the client to sit on the floor and inform him of the

| 3 minute criteria of calm. If the client touched/spit

| directly on others 3 times in an hour, staff would

| implement the RIPP mechanical wrist restraints

- and inform the client of the 5 minute "calm

L criteria.” If the client engaged in aggression or

| serious self-injurious behavior while in the wrist

“ restraints, staff would then implement the

| restraint board. Staff would also implement the

| RIPP wrist restraints procedure if the client

| exhibited aggression towards others. For this

. client, touching others above the shoulder was

| considered aggression.

\

| The Informed Consent for Controlled Procedures

' form indicated that client #1 had eleven incidents

| of aggression from January 22, 2001 to February

| 4, 2001, "his baseline period." He had six

"incidents of physical aggression from November

| 1, 2007 to November 15, 2007. The form

| indicates that the client had thirteen incidents of

I touching others from January 22, 2001 thru

| February 4, 2001, "his baseline period." Data

‘ from November 1, 2007 to November 25, 2007

. indicated that the client had thirty-one incidents of

| touching others.

\

‘ The “Informed Consent for Controlled

. Procedures" form, dated December 15, 2007 to

| March 14, 2008, indicated that the facility

| continues to use the RIPP restraint board, straps

- and cuffs for client #1's target behaviors.

\

*‘ "Documentation for Implementation of Approved
Aversive and/or Deprivation Procedures” forms

? indicated client #1 was restrained on the following

| dates, for his target behaviors:

|
**On February 9, 2007, client #1 walked into the
' resident phone room and "touched peer.” Client

I 5700

]
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l #1 was mechanically restrained (no specifics
noted) from 3:09 p.m. to 3:24 p.m. When the

J client was "completely released" he touched a

| staff person. He was re-restrained mechanically,

| (again no specifics noted) from 3:29 p.m. to 4:14

| p.m., for a total of 50 minutes. During the time the

' client was restrained it was noted that he was
“"screaming, crying and swearing " at staff. At

| 4:24 p.m. client #1 was restrained per his " Rule

' 40 on board " again for " yelling, crying,

\ screaming and swearing at staff.” He was

\ restrained until 5:04 p.m., another 40 minutes.
Client #1 was restrained one more time on

\ February 9, 2007. At 5:10 p.m., client #1 was

| restrained "Rule 40 on board" for "yelling,

"‘ screaming and swearing." He was released at
5:23 p.m., after 18 minutes. Client #1 also

received Benadryl, 25 milligrams and Ativan, 2

milligrams 1M at 5:00 p.m.

. *On February 12, 2007, client #1 was

‘ mechanically restrained, from 8:30 a.m. to 8:55

‘ a.m., for 25 minutes. The target behavior was

, touching staff with a sock. At 10:14 a.m., client #1

| was restrained for touching staff. He was

\ restrained until 10:56 a.m., a total of 42 minutes.

i At 2:14 p.m., client #1 was restrained because he

J "came up to the table to touch peers belongings,

| pounded his head unto [sic] table with force." He

| was released at 2:34 p.m., a total of 20 minutes

“ restrained. At 4:35 p.m., client #1 was restrained

! for a fourth time, for "pushing staff " twice. The

| client was talking with staff at the "office door.”
He was released from the restraint at 4:45 p.m.

* *On February 15, 2007, client #1 was

| mechanically restrained for 50 minutes, from 8:00

| a.m. to 8:50 a.m., for walking up to a peer and

! touching him twice. During the restraint

| procedure, client #1 was crying, screaming, and

I swearing. Client #1 received Haldol, 5 milligrams

i and Ativan, 1 milligram at 8:40 a.m. The client J

!
5700

|
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i

was restrained for another 50 minutes, from 8:55
a.m. to 9:40 a.m. Again, he was yelling and |
| crying. At 9:45 a.m., he was re-restrained for !
i another 50 minutes, until 10:35 a.m. He received \
‘ Ativan, 1 milligram at 10:10 a.m. The client was |
‘ crying and swearing at staff. At 10:40 a.m. (after
three prior implementations of his Rule 40 |
‘ program), client #1 was restrained. He was ‘
| released at 11:00 a.m., after 20 minutes. ‘
{ *On February 17, 2007, client #1 was \
J mechanically restrained for 50 minutes, from 8:50 ‘
| a.m. to 9:40 a.m. for touching staff with a sack.
| During the restraint procedure, client #1 was |
| crying and swearing. As a result, the Rule 40 was |
“ continued and client #1 was restrained from 9:40
" a.m. to 10:30 a.m. The ciient had 25 milligrams of |
\ Benadryl at 10:22 a.m. The client continued in |
| restraints from 10:30 a.m. to 11:20 a.m. The \
| client was crying, screaming, and yelling during |
! this time. A second dose of Benadryl was given at
| 10:58 a.m. for not "calming.” The restraint |
\ procedure continued. The client was restrained 1
\
\
\

» from 11:20 a.m. to 12:10 p.m., 50 minutes.

| *On March 23, 2007, client #1 was mechanically
“ restrained from 9:54 a.m. to 10:40 a.m. for

| touching staff. He was crying and calling people

| names. The restraint continued, from 10:40 a.m.
| t0 11:30 am. At 11:30 a.m. Benadryl was given. \
| The client continued to cry and scream. The |
' restraint continued from 11:30 am. to 12:08 a.m.

| At 12:25 p.m. the client was restrained for |
| touching "staff's walkie." The client was \
. restrained until 1:15 p.m. At 1:28 p.m. the client
‘ was restrained for touching staff while staff was
‘ holding the "walkie". The restraint was on until ‘
| 1:.51 p.m. (22 minutes.) At 6:35 p.m. the client i
| was restrained for touching a peer's finger. He
! was restrained until 6: 47 p.m_, 12 minutes.

| *On May 29, 2007, client #1 was mechanically ,
, restrained for 65 minutes, from 9:00 a.m, to L J
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5700| Continued From page 7

| 10:05 a.m. No target behavior was noted. The

| antecedent noted was, "[client #1] sat down then
| immediately reached for staff as staff came up to |
| talk." Client #1 was restrained from 11:10 a.m. to
i 11:56 a.m. for touching a "staff's walkie" while the
| staff was holding it. The client was restrained

' from 12:19 p.m. to 12:33 p.m. as, "[client #1]

| walked into a staff office and deliberately touched
| the staff."

| *On November 20, 2007, client #1 was

| mechanically restrained from 10:15 a.m. to 10:30
\‘ a.m., for throwing a rag in a peer's face. The

! client was restrained from 11:56 a.m. to 12:11

| p.m. for touching a staff's face. The client was

| restrained from 12:33 p.m. to 12:52 p.m. for

| touching a peer on his back, above his shoulders.
\ And the client was restrained from 6:58 p.m. to

! 7:13 p.m. for touching staff "for the 3rd time in an
shourpenodﬁ

| in summary, between January 1, 2007 and

| December 26, 2007, client #1 was restrained 143
| times for touching a peer or staff person

| (including 12 times, which he did not calm down

| during a restraint procedure, consequently, he

\‘ was re-restrained). Depending on his response,

! he was restrained from 5 to 65 minutes each

! time. He was restrained many other times for

| behaviors other than touching. However, as noted
| 'above, the periods of restraint were often one

| right after the other and there were examples of

| the client receiving medication along with the

| physical restraints.

\

, Client #1 was observed at his day program on

" January 11, 2008. When he walked to and from

| the sensory room, with a staff person, the client

' touched doors, light switches, electrical outlets,

" and walls. The staff person asked the client to

! stop touching the items, and client #1's response |
1

5700
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|

| was to touch the wall one more time.

\

| Client #2 has moderate mental retardation,
autism, and deafness. A review of the facility's
"Documentation For Implementation Of Approved

| Aversive And/Or Deprivation Procedures, "

| revealed the following:

| *On April 15, 2007 at 6:28 p.m., client #2 was

| eating and hit her elbows on a chair. She was

‘~ cued to "stop.” but client #2 "ignored" the request
and hit the table with her elbows. The staff cued
the client to "stop and go to her room.” Then the
ciient threw her plate and milk across the table

| and was restrained in leg hobbles and soft wrist

| cuffs for four minutes. The supervisory comments

| indicated that the use of the restraints was due to

| property destruction and was appropriate.
*On May 4, 2007 at 3:20 p.m., client #2 was in

| the rocking chair watching a movie and then hit

| ber right forearm on the wall and also hit the wall
with a closed fist, bit her "pointer finger,” and
kicked an end table with her right foot. Then she

| laid down on the floor and signed "finished". The

| client was put in leg hobbles and soft cuffs for

“ four minutes. The form indicates that no other

| interventions were available. The supervisory

| comments indicated that use of the restraints was

I appropriate.

| *On May 5, 2007 at 12:55 p.m., client #2 "awoke

| obsessing about shopping. Staff told her no

| shopping.” At lunch client #2 requested more

| food and was told she would not get any more

| food. The staff explained that she would not be

, able to go shopping because of "behaviors” on

i May 4, 2007. Client #2 "cleared table and threw

i all dishes toward staff.” The client was then

' restrained in accordance with her Rule 40 pian

| {the facility's specially constituted committees'

| pre-approved restrictive behavior management

‘\ practice). Her legs were crossed, then hobbled,

5700
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1

|

\

|

l

|

" and her wrists were restrained behind her back in |

soft Posey cuffs for four minutes. The supervisory |

" comments indicated that the use of the restraints |

" was in accordance with her program and were I

appropriate. |

“On May 17, 2007 at 5:28 p.m,, client #2 "was \

rocking in her chair when she slapped the wall, hit \

I her leg." Then the client laid down on the fioor \‘

' and kicked the nearest staff. She was cued to |
| stop and calm down, "she refused” and was

| restrained in soft cuffs and hobbles for six \

| minutes. Supervisor comments indicated that the ‘\

\

|

|

\

|

I

l

|

\

\

|

\

|

\

\

|

|

\

|

|

| use of the restraints was appropriate.

] *On June 25, 2007 at 12:27 a.m., client #2 was
1 "perseverating" on a home visit that was

} scheduled and wanted medication set up. Staff
\ signed for client #2 to go to bed and that "work"

| would be finished the next day. Client #2

| Informed staff that she wanted to be tucked into

| bed. The "client went into her room [and] began

| hitting dresser and wallls with hands with enough

| force to possibly hurt hands.(Also threw dresser

| into middle of room; but, stopped on own w/o

| redirect.)" Client #2 laid down on the floor per the
| staff's request and was put in restraints. Her

I wrists were put in soft cuffs and her legs were

| hobbled for four minutes. The supervisory

| comments indicated that the use of the restraints
| was appropriate.

*On July 10, 2007 at 4:13 p.m., client #2 was
sitting at a table eating her snack when she

" "knocked" a glass of water and "shoved" a box of
| crafts off the table. Client #2 was told to "stop”

| and "lie down" and was restrained for ten

| minutes. During the time she was restrained she,
| "did minor SIB" (self injurious behavior), slapping
' her sides for six minutes. The client was released
" after being calm for four minutes. The

! supervisory comments indicated that the use of

: the restraints was appropriate. i
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|
|
\
|
*On July 25, 2007, at 2:34 p.m., client #2 was |
\ sitting at her work table hitting her hand on the \
| corner of the table and banging her knee on the \
| floor, biting her lips and hand "hard”. Staff signed |
1 for her to stop. She was restrained for twelve
,\ minutes. No documentation of restraining device |
| utilized other than hobble. The supervisor |
‘ indicated the use of the restraint was appropriate. ‘
. Client #2 was again restrained at 2:49 p.m_, for ‘
‘ six minutes because she punched the floor and
was "kicking at staff."” Supervisory comments \
| indicated that her behavior continued after \
\‘ release from restraints, the restraint procedure \
was again implemented and the use of the |
| restraint was appropriate. At 2:58 p.m., after ;
release from her Rule 40 restraints, staff |
| attempted to escort her back to her household,
when she started, "minor” self injurious behavior. |
| Staff redirected her to stop. She began kicking \
,‘ staff and was restrained for six minutes. After \
| being calm for two minutes she was given Imitrex
| for a headache and escorted back to the |
| household. Supervisory comments indicated the |
! use of restraints was appropriate. ‘
| *On July 29, 2007 at 4:11 p.m., client #2 was |
| painting at the table and showed no signs of |
| being upset. Then she "cleared everything off the \‘
| table." She was put in Posey wrist restraint and :
| hobbles for five minutes. No other interventions ‘
. were implemented. Supervisory comments !
| indicated the use of the restraint was appropriate |
| and warranted given the target behaviors f
| exhibited. ‘
*On August 21, 2007 at 5:28 p.m., client #2, while
| at the table, shoved everything on the table,
| across the table. She was restrained for eight
! minutes with Posey wrist restraints and leg
hobbles, in accordance with her Rule 40 plan. |
| During the time she was restrained, she kicked
i her feet and pinched her thighs for four minutes.

L
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! After being calm for four minutes she was L ‘
 released. Supervisory comments indicated the \
| use of the restraint per her Rule 40 was i
| appropriate. No other interventions were |
| implemented prior to the restraint. !
‘\ Client #3 has mild mental retardation, ‘
‘ osteoarthritis, limited range of motion in his left ‘
| leg, a history of knee pain, and prefers to use a

wheelchair. A review of the facility’s ‘
| "Documentation for Emergency Use of Controlled }
| Procedure" revealed the following: \
|

*On March 29, 2007 at 6:59 p.m,, client #3 was
i watching the television. Staff asked that he watch \

an "age appropriate" program. Client #3 was not \
| following directions and yelled at staff. The staff
| cued the client to stop and maintain boundaries 1
J and was escorted to his bedroom. Client #3 hit

and shoved staff. An "arm bar takedown" (a ‘
i manual method utilized by two staff, who apply ‘
| pressure to the client's elbows, with the goal of \
! lowering the client to the ground in a prone ‘
| position-lying on their stomach) was performed |
i on the client. Then he was manually and |

mechanically restrained for 21 minutes (the
‘ specific type of mechanical restraint was not \
|

identified).
| *On May 10, 2007 at 4:14 p.m., client #3 was |
' "yelling and screaming at staff, swearing, and ‘
| attempting to hit staff." The client was asked "to \
. go to his room and calm down, he refused. We ‘
\ then attempted to escort him. He hit staff." Client \
~#3 was manually restrained and then
| mechanically restrained with leg hobbles and |
wrist cuffs for 12 minutes. Client #3's response
| section of the form indicated the client told staff,
“ "Sorry, he deserved the implementation.”
| *On June 20, 2007 at 6:20 p.m. client #3 refused
. to stay away from a peer that was sitting on the
\ floor. Client #3 "kicked at peer's feet." The client | J
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“would not stop kicking at the peer, and it was

‘ "possible" that he "may have grazed peers feet."

. Client #3 was asked to stop and lie down on the

I floor. Client #3 was then manually restrained for

| two minutes.

' *On June 23, 2007 at 5:43 p.m., client #3 was

| "swearing, refusing directions...invading

| peers/staffs space [with] wheelchair." The client

i then "slapped" a staff's forearm with an open
hand. He was then restrained with leg hobbles

| and wrist cuffs for 22 minutes.

| *On August 5, 2007 at 3:55 p.m., client #3 "was

\ stopped in wheelchair in front of office, and would

I not redirect to move.” The "other alternatives tried

\ and/or considered:" included, cueing the client

' "several times to move" and "escort by pushing

| wheelchair." Client #3 was restrained in hand

! cuffs and leg hobbles for 23 minutes, after he

| "struck staff with fist." The documentation did not
indicate when the client struck staff. However, the

‘ documentation did indicate that it was likely for

' the client's physical aggression to reoccur. At
6:00 p.m., "[client #3] was asked 3 times to move
out of view of TV in dayroom. The fourth time he

‘ refused, he was being escorted to his room...As

| he was being escorted to room [client #3] hit

! staff.” The client was manually restrained for two

| minutes then restrained with wrist cuffs and leg

i hobbles for 43 minutes.

| *On September 6, 2007 at 5:48 p.m., client #3

| was in the day room. He was asked to elevate his

i feet and he refused. Then he hit a peer in the
stomach with the "outside of his wrist." He was
told to stop. The staff did an "arm bar takedown"

+ and manually restrained the client for one minute.

| The client told the staff that the other client had

| previously kicked him. After the client was

| released from the manual restraints he was told

! to use personal boundaries, anger management
skills and to talk to staff if he feels unsafe.

|
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5 700{ Continued From page 13

#3 "slapped" the staff person's hand and

I from restraints after 28 minutes. The

‘ fault.”

i epilepsy, and a history of poking others a

| revealed the following:

| for over an hour." The client was cued to

i bothering her.”

*On September 26, 2007 at 8:22 p.m., client #3

was watching the television and a staff person

‘ asked the client if he wanted to do one of his
programs. Client #3 turned away from the staff

‘ and turned the television up. The staff person

then attempted to turn the television off and client

‘ "F-ck You" and asked the staff person to leave
him alone. The staff person then attempted to

\ un-plug the television and put his/her hand
behind the dresser to pull the plug and client #3

‘ slammed the dresser against the wall. The client
was manually restrained for two minutes then put

‘ in leg hobbles and his wrists were cuffed.

‘ client was "agitated” for 18 minutes and released

} documentation indicates that the behavior the
restraints were utilized for, is "likely to reoccur.”
‘ The client's response was the incident was "staffs

Client #4 has mild mental retardation, asthma,

1 throwing personal items at others' heads.
\ review of the facility's "Documentation for
Emergency Use of Cantrolled Procedure'

*On May 24, 2007 at 8:43 p.m,, client #4 was

‘\ manually and mechanically restrained for 50

i minutes. Prior to being restrained the client
"appeared agitated and had been touching staff

- her room or take a shower or bath. The staff
| "attempted to talk w/ [client #4] about what was

5700

stated

The

nd
A

goto

| *On May 30, 2007 at 6:26 p.m , the client was in

I"her room "hitting the door." Then she came out of

. the room and "tried to shove staff to get into the

' kitchen." An arm bar takedown was implemented
to take the client to the floor. The client was

—_—

Minnesota Department of Health
STATE FORM

oo DRV111

If continuation sheet 14 of 29

148




CASE 0:09-cv-01775-DWF-BRT Document 1-4 Filed 07/10/09

Page 36 of 51

PRINTED: 02/13/2008
FORM APPROVED

STATEMENT OF DEFICIENCIES (X1) PROVIDER/SUPPLIER/CLIA
AND PLAN OF CORRECTION IDENTIFICATION NUMBER:

00293

(X2) MULTIPLE CONSTRUCTION

A. BUILDING
8. WING

(X3) DATE SURVEY
COMPLETED

C
01/17/2008

NAME OF PROVIDER OR SUPPLIER STREET ADDRESS, CITY, STATE, ZIP CODE

1425 STATE STREET
MN EXTENDED TREATMENT CAMBRIDGE, MN 55008

x4)1D | SUMMARY STATEMENT OF DEFICIENCIES \
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL
TAG ‘ REGULATORY OR LSC IDENTIFYING INFORMATION)

ﬂ

D I PROVIDER'S PLAN OF CORRECTION | (X5)

TAG
DEFICIENCY)

PREFIX | (EACH CORRECTIVE ACTION SHOULD BE
|
|

COMPLETE

CROSS-REFERENCED TO THE APPROPRIATE | DATE

| manually then mechanically restrained for a total |

| of 50 minutes (the specific mechanicai restraints

“ are not documented). The documentation
indicates "Other Alternative tried and/or
considered" included: the staff told the client to sit

’ down and relax or to take a bath or shower.

‘ Client #6 has severe mental retardation and a

| history of behavioral deterioration since

\ November 2006. He was admitted to the facility in

‘~ May 2007. A review of the facility's

| "Documentation for Emergency Use of Controlled

| Procedure” and "Documentation for Emergency

| Use or Emergency Initiation of Psychotropic

| Medication" revealed the following:

| *Upon arrival to the facility on the day of

! admission, May 7, 2007, client #6 was attempting

| to bite and kick staff. An emergency mechanical
restraint was implemented. The client "continued

| to struggle and attempt physical aggression.” The

' client was in restraints for 30 minutes. In addition

| to the mechanical restraint, client #6 was given

\ 10 milligrams of Haldol, 2 milligrams of Ativan

; and 50 milligrams of Benadryl, intramuscularly

F{(IM), at 10:25 a.m. At 11:30 a.m. the client "was

| asleep.” Documentation indicated that the client

‘ was "scared" and he did not know staff. At 6:20

- p.m., client #6 was in the bathroom washing his

| hands. A staff person cued him to dry his hands

| with @ washcloth. The client stuffed the washcioth

| in his mouth. The staff person pulled the
washcloth out of the client's mouth. The client

I struck the staff person three times with an open

i‘ hand. The staff implemented a "basic come along

| take down to prone position, handcuffs, and ieg

! hobble." The client was in restraints for 50

l minutes. At 8:50 p.m., client #6 attempted to

- enter the staff office. Documentation indicates he
"was struggling during escort.” The client kicked
and punched staff. A double arm bar takedown

5 7007 Continued From page 14 l 5700
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5 700\ Continued From page 15 5700 |
l
\

| was used and both emergency manual and

\‘ mechanical restraint were implemented in
response to physical aggression. The client was

! in restraints for 50 minutes.

| *At5:26 am., on May 8, 2007, client #6 "slapped

| staff open handedly on forearm, pinched staff |
after being re-directed to his room and being \
asked to wash his hands. An arm bar take down |
was used and the client was put in mechanical |

l restraints for 28 minutes. At 10:20 a.m,, client #5

| "came out of his room to go to the |

| bathroom...attempting to hit staff and did kick a l

[ staff... Staff tried to verbal prompt [client #6] to \

I stop." Client #6 was put in leg hobbles and [

| handcuffs for 50 minutes. During restraint he |

| yelled and was banging his head on the floor. \

| *At 12:55 p.m. on May 9, 2007, client #6 hit a ;

| staff person one time. The client was putin a |

| manual hold by 4 staff and then in metal cuffs |

| and leg hobbles. He was restrained for 50 |
minutes.
*At 3:15 a.m. on May 10, 2007, client #6 was \
trying to swing at staff person’s face with a closed I

| fist. The staff person used an arm bar take down |

| to restrain the client. Documentation indicated |

| that at 3:20 a.m. the hobble was removed. The |

| client was agitated and kicking, and the hobble ‘

| was re-applied. At 3:35 a.m. client #6 was

| struggling, trying to get cuffs off causing !

‘ abrasions to his wrists. The cuffs were removed \

‘ and the client was put in a manual hold. The \

- client was restrained until 4:00 a.m. when he was |

! released due to labored breathing.

| *At 11:12 a.m., client #6 was "repeatedly touching

‘\ staff, not following staff direction, and

| unresponsive.” The client was put in a manual

“ restraint for 15 minutes. At2:02 p.m., client #6

i was "pacing, grabbing at staff. walking in office

. and peers room”. He was put in a manua! J

I restraint for @ minutes. At 2:15 p.m., client #6 was
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| given 10 milligrams of Zyprexa IM. At 5:45 p.m., |
| client #6 "hit staff with handslaps.” A double arm
| bar takedown was implemented and client #6
“was put in handcuffs and hobbles for 30 minutes.
*At 11:17 p.m. and 11:28 p.m., on May 21, 2007,
client #6 was hitting staff and the client was
manually restrained each time for 2 minutes. At
12:30 p.m., client #6 tried to pinch and grab staff.
He was put in a Posey restraint with leg hobbles
for 45 minutes. At 1:20 p.m., client #6 was given
2 milligrams of Ativan IM.
*Documentation on June 2, 2007, indicated that
client #6 was restrained at least seven times. At
2:40 p.m., client #6 was given 100 milligrams of i
Seroquel. Client #6 had "four Rule 40 |
implementations today for physical aggression
(no specific behaviors identified) and PICA" |
(eating inedible objects). A note written as ‘
- follow-up by a nurse indicated client #6's Rule 40
. was re-implemented at 4:17 p.m. and the |
Seroquel was minimally effective. At 7:15 p.m., \
' client #6 was given 2 milligrams of Ativan and 50 |
| milligrams of Benadryl IM. The "precipitating \
\
l
\

behavior" indicated was "three more Rule 40's for
- agitation/aggression, each lasting nearly 50
minutes.”
| *Client #6 was put in mechanical restraints on
‘ June 5, 2007 at 10:09 for “physical aggression,
! grabbing, pinching, headbutting; PICA &SIB
| (fingers in mouth, biting), not calming, continues
| to aggress when releases attempted." The client |
| received Ativan 2 milligrams at 10:45 a.m. |
. *Documentation for June 12, 2007 indicates that
| client #6 was "given the Ativan (2 milligrams at
| 2:45 p.m.) immediately after release of restraint
\ while in his room."” The precipitating behavior
i Indicated was "aggression toward staff, refusal to
| redirect with verbal cues." (No specific behaviors
| were identified on the form.) J

| *Documentation regarding client #6 for June 18,
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| 2007 indicates that "Rule 40 implemented [five
times] this afternoon for
| aggression/agitation-each one longer in length of
| time held." At 5:05 p.m. client #6 was given 2
\ milligrams of Ativan and 50 milligrams of
| Benadryl IM. A follow-up note written at 8:00 p.m.
, indicates that one Rule 40 was |mp|emented
| "shortly after medication given.’
‘ *Documentation indicates that on January 8,
2008 at 1:08 p.m., client #6 "woke up from nap,
| took a shower, started aggression before getting
| dressed." Client #6 was asked to calm down and
| keep his hands to himself. He was escorted back
| to his room. Client #6 "attempted to
| kick/scratch/slap at staff multiple times.” A
mechanical restraint was implemented. The
i actual outcome indicates client #6, "did not meet
| release criteria, attempted release at 50 minutes,
| continued to aggress.”" At 1:58 p.m., on January
| 8, 2008, documentation indicated that client #6
| was "in Rule 40 hold, reimplemented Rule 40
| after 50 minutes." He was released at 2:48 p.m.
| Client #6 was mechanically restrained for a total
\‘ of one hour and forty minutes.
\

| Client #7 has mild mental retardation. A review of
I the facility's "Documentation for Emergency Use
of Controlled Procedure” revealed the following:
*On December 12, 2007 at 7:00 p.m., client #7
"had been upset since supper, ignoring staff
requests.” Staff asked her to go to "home 3" so
they could escort other clients. The client
"refused shouting when staff stood beside her
chair then kicked tried to hit.” The staff had tried
to "negotiate” with the client for an hour, offered
her quiet time in her room and time to talk. An
arm bar takedown was implemented and the
, client was restrained manually for 20 minutes.

' The client's mood after the restraint was

: documented as "feeling depressed” and crying. A
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| review by the QMRP (Qualified Mental

| Retardation Professional), indicated that a "Rule
: 40 program will be implemented, likely to

| recccur.”

| *A review of the facility's "Documentation For

l Implementation Of Approved Aversive And/Or

l Deprivation Procedures, " revealed the following:
\ *On December 21, 2007 at 9:10 p.m., client #7

| was "arguing w/ staff about her

| recovery[programing], when told she had to

i restart she started screaming at staff [and] kicked
. the wall very hard.” The client was put in manual

| then mechanical restraints, leg hobbles and wrist
| cuffs, for 28 minutes due to property destruction,

| "kicking the wall." The client "screamed and

| cried" for 18 minutes before she was calm. The

| supervisory comments indicated that the

| implementation of the restraints was in

| accordance with client #7's program.

*On December 24, 2007 at 8:28 a.m., staff
entered client #7's room to wake her for work.
The client "screamed 'leave me alone' and swung
[at and] kicked [at] staff." The client was cued to
"stop" and then she was restrained in wrist cuffs
and leg hobbles for 18 minutes. For the first eight
minutes client #7 cried and struggled. The
supervisory comments indicated that the use of
the restraints was appropriate.

Client #8 has moderate mental retardation,
autism, a brain stem tumor, and seizure disorder.
A review of the facility's "Documentation For
Implementation Of Approved Aversive And/Or
Deprivation Procedures,"” revealed the following:
*On September 9, 2007 at 7:20 p.m., client #8,
“ran to bathroom and threw his socks in the
shower, then ran to his bedroom and slammed

! his door." Staff cued the client to "walk and not

' throw objects or slam doors because that is

\ property destruction.” As a result the client ran

!
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I ! . .
| behaviors is slamming doors.

|

|

|

| yelled, and tried to get up."

the staff for five minutes.
was refusing to get out. He stammed the

supervisory comments indicated that the
the restraints was appropriate.

; out of his bedroom and into another "unoccupied”

| bedroom and slammed that door. The client was
handcuffed and his legs were hobbled for a total
of 10 minutes. The supervisory comments

| indicated that the use of the Rule 40 restraints

| was appropriate because one of the target

| *On September 27, 2007 at 4:56 p.m., client #8

| "ran through the house with pitcher of water. He

| refused to let staff have pitcher, and once he did,

I he ritually pounded on walls with both fist." Staff

| cued the client to "stop and put pitcher down and

| not to run... also cued not o hit walls." Client #8

| "slapped at staff's hands when they asked for the
pitcher. He ran into bathroom and slammed

| door." The client was restrained in hand cuffs and

I Yeg hobbles for 39 minutes. For the first 29

| minutes the client "struggled, scratched, kicked,

: “On September 30, 2007 at 7:50 p.m., client #8
| "ran up to the wall, pounded on it, banged his

| head on the floor and ran to his room and

t slammed the door." Staff re-directed the client,

i "stop {and] not pound or slam the door." The

| client's Rule 40 was implemented and he was

t hand cuffed and his legs were hobbled. He was

| restrained for 15 minutes and during his restraint
}\ he struggled, spit, tried to bite, kick, and scratch
|

|

|

|

|

|

|

|

|

|

l

*On October 5, 2007 at 9:46 a.m., client #8 was
in the shower for approximately 20 minutes and

staff and was then put in leg hobbles and hand
cuffs for 10 minutes for property destruction. The

*On October 11, 2007 at 2:57 p.m., client #8
| refused to attend his mental health review and |
| was rocking in a chair when he “suddenly jumped
up and ran towards" the bedroom and bathroom.

| 5700

door on

use of

. |

Minnesota Department of Health
STATE FORM

8699 ‘DRV111

If continuation sheet 20 of 29

154




PRINTED: 02/13/2008
FORM APPROVED

|
\

STATEMENT OF DEFICIENCIES (X1) PROVIDER/SUPPLIER/CLIA (X2) MULTIPLE CONSTRUCTION (X3) DATE SURVEY
AND PLAN OF CORRECTION IDENTIFICATION NUMBER: COMPLETED
A.BUILDING
B. WING C
00293 01/17/2008
NAME OF PROVIDER OR SUPPLIER STREET ADDRESS, CITY, STATE, ZIP CODE
1425 STATE STREET
MN EXTENDED TREATMENT CAMBRIDGE, MN 55008
(X4) ID \ SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S PLAN OF CORRECTION (X5)
PREFIX ‘ (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETE
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE

5 7001 Continued From page 20

The client "banged" on the door and the walls of
| the phone room, and linen closet, and slammed
| the bathroom door, and he"dropped” the phone
| against the wall of the phone room. The client,
i "was calm instantly when staff asked him to lay
! on the ground.” He was then hand cuffed and leg
f hobbles were applied. He was restrained for 10
| minutes. The supervisory comments indicated
| that the use of the restraints was appropriate.
t *On October 14, 2007 at 8:24 a.m., client #8 was
| restrained in wrist cuffs and leg hobbles for 10
minutes for “property destruction and physical
| aggression.” The documentation indicates that
| staff gave him a verbal prompt not to slam the
| door. The documentation does not indicate the
}\ specific behavior that required the
| implementation of restraints. However, the
| documentation does indicate that the client laid
on the floor per staff request prior to the restraint
| implementation. The supervisory comments
| indicate that the use of the restraint was
“ appropriate.
|
I Client #9 has mild mental retardation, autism, and
| a brain lesion. A review of the facility's
i "Documentation For implementation Of Approved
I Aversive And/Or Deprivation Procedures,"
revealed the following:
*On Qctober 25, 2007 at 2:25 p.m. client #9
became "agitated" when he was returning to his
"home 3." The client kicked a car and bit himself
(specific location not identified). He was
prompted to "stop [and] caim” He hit staff and
was restrained first manually then mechanically
for a total of 46 minutes. The documentation
does not indicate if he was restrained outside or
back at home 3. The supervisory comments
indicate that the use of the restraint was
appropriate.
, *On November 11, 2007 at 6:43 a.m. client #9

' 5700
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|
| was in taking a shower and "pounding” on the \‘ }
I walls, toilet and his own head. Staff utilized |
} negotiations to stop (the specific negotiations not |
| documented). He was restrained with leg hobbles |
I'and hand cuffs for 10 minutes. The supervisory |
; comments indicate that the use of the restraints |
i was appropriate. :
| “On December 11, 2007 at 7:05 a.m., after client |
E #9 took two bowils of cereal, he was cued to take i
| only one bowl. The client slammed the table with \
| his hands. Then he hit himself in the head three \
| times. He was restrained with leg hobbles and x
| hand cuffs for 37 minutes. The supervisory }
} comments indicated that the use of the restraints !
| was appropriate. \
| *On August 5, 2007 at 8:12 a.m., client #9, "was
{ watching T.V. and laughing inappropriate.” The
, client bit, slapped, and hit himself, "with strong
| force." Staff interventions included: "asked him
E what was wrong, why are you hitting yourself,
| [and] calm down." Staff cued client #9 to lie down.
} The client complied and was manually restrained,
 then put in leg hobbles and wrist cuffs for a total
| of 17 minutes. He was "agitated” for seven
| minutes. After ten minutes of being calm he was
| released from the restraints. The evaluation of
\1 the restraint implementation indicated that the
| use was appropriate and that "with great
I likelihood this behavior will reoccur.” The client's !
| response to the incident was, "I'm sorry - don't ‘
| bite." In addition, client #3 only had red marks on
| his arms from the self inflicted biting. At 11:35
I'a.m. client #9 was again laughing inappropriately
i while watching television. At some point, the
| client became self injurious (specifics not
' documented). Staff “attempted to negotiate” and

the client "aggressed towards staff.” The client

I was cued to calm down and to keep his
boundaries. The staff "waited for extra staff
, before takedown.” The client was manually
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| restrained and placed in wrist cuffs and leg

| hobbles for a total of 50 minutes. The client was

| noted to be crying and trying to relax, but, "he

| was being held" in a prone position and the client

| "attempted to grab staff [and] get up." The leg

. hobbles and wrist cuffs were reapplied at 12:25

| p.m. for an additional ten minutes. The

| documentation indicates that the plan was to,

| "encourage client to rest in room, listen to music,

' take deep breaths."

*On August 24, 2007 at 6:21 p.m., a peer

removed the foot stool from under client #9's feet.

Client #9 started to slap himself, clap, and bite his

forearm. Staff interventions included: asking the

client to lie down and not put his hand by his

mouth and listening to music. The documentation

does not indicate if the client followed the staff

directives. A double arm bar takedown was used

. and then the resident was put in handcuffs and
leg hobbles for 50 minutes. The documentation
indicates that the client was restrained because
of "self injurious behavior/physical aggression.”

. An attempt was made to release the client from
restraints and he "kicked [at] staff" and at 7:11

- p.m. his restraints were continued for another 21

" minutes. At 7:20 p.m. client #9 received 2 mg of

| Ativan IM.

*On September 28, 2007 at 12:55 p.m. client #9

received Ativan because he was "agitated [and]

aggressive." At 2:36 p.m,, client #9 was "pinching

his cheeks and putting hands toward mouth.”

, Staff attempted "verbal prompts,” and the client

was "escorted to room by staff but [the client]

kept grabbing at staff." The client was restrained

* for 12 minutes, manually then mechanically with
handcuffs and leg hobbles because he was

. physically aggressive and hit staff.

7 Client #10 has moderate mental retardation and
tinfantile autism, he has a history of biting people,
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making himself throw-up, and becoming

| facility’s "Documentation For Implementa
‘1 Approved Aversive And/Or Deprivation
| Procedures," revealed the following:

1 hobbles because he bit his hand.
| *On March 6, 2007 at 7:59 p.m., client #1

\
i began vomiting on his floor and urinated.
| also laughing for no reason." He spit and

| handcuffs and hobbles.

| handcuffs because he "bit self." At 12:38
minutes in handcuffs and leg hobbies for

restrained for six minutes.

that other interventions were "NA" (not
applicable).

indicates that there was "no time" for any
interventions.

increasingly agitated when others attempt to
| interact with him. Client #10 was discharged from
| the facility on November 7, 2007. A review of the

| *On February 28, 2007 at 8:03 p.m., client #10
| was restrained for ten minutes in handcuffs and

I given a snack. He began spitting on kitchen table.
| Staff cued the client to stop spitting and to go to
his room and calm down. While in his room he

\[ on staff and was restrained for 14 minutes in

; *On March 9, 2007 at 10:09 a.m., client#10 was
| restrained for six minutes in leg hobbles and

| client #10 was exhibiting "excessive laughing"
} and he spit water. He was "encouraged to calm
' [and] resume work x 3." He was restrained for 14

| "spitting/emesis directed at staff." At 6:25 p.m.,
| client #10 spit in a staff person’s face. He was
cued to lay down and he complied and was

*On March 13, 2007 at 1:17 p.m., client #10 was
restrained in handcuffs and hobbles for ten

minutes because he bit the back of his left hand
and made it bleed. The documentation indicates

*On March 17, 2007 at 4:41 p.m. client #10 was
restrained in hand cuffs and hobbles for six
minutes for biting his hand. The documentation

tion Of

0, "was

He was
vomited

p.m.,

other |
1

N
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5700 t Continued From page 24
| \
| *On March 18, 2007 at 1:58 p.m., client #10 was

' restrained for six minutes in leg hobbles and

} hand cuffs because he bit the back of his left

| hand after being directed to calm down. The

I documentation indicates that the client laid down
| on the floor on his own, and was restrained.

I *On March 19, 2007 at 5:02 p.m. client #10 was
| in his room "self stimulating.” Staff told the client
| to "relax and calm." The client bit his left hand

: through his shirt. He was told to lay down on the
| floor and he complied. He was "calm” but

I “restrained for six minutes in handcuffs and leg
hobbles.

*On March 20, 2007 at 12:00 p.m., client #10 was
restrained after he had an emesis and spit it at
staff and then was restrained for fourteen

' minutes in handcuffs and leg hobbles.

*On March 20, 2007 at 7:14 p.m., client #10 was
restrained in leg hobbles and handcuffs for six
minutes for biting his hand after staff told him not
to bite himseif.

*On March 20, 2007 at 9:14 p.m., client #10 bita
"pre-existing wound” on his hand and he was
restrained for six minutes in leg hobbles and
handcuffs. Documentation indicated that there
were no other interventions available prior to the
utilization of the restraints.

**On March 27, 2007 at 4:55 p.m., client #10 was
. asking repetitive questions and was asked to
"relax” in his room. The client bit himself on the
hand and he was restrained for 12 minutes in
handcuffs and leg hobbles.

*On April 3, 2007 at 9:28 p.m., client #10 was
making "loud vocalization for 10 - 15 minutes."

' He was told to "quiet, take breaths, [and] go to

. sleep.” The client bit the back of his hand and
slapped his leg three times. The client was
restrained for six minutes in leg hobbles and
hand cuffs.

|

*On April 4, 2007 at 10:18 a.m.,, client #10 was at |

i
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5 700: Continued From page 25

I his day program and he was "wiggling hands in

| front of face making noises.” The client was

) instructed to continue his work, "or to sit on his

\\ hands to calm."” The client bit his hand through

i his shirt. He was mechanically restrained with

; handcuffs and leg hobbles for six minutes.

| *On April 5, 2007 at 7:45 p.m,, client #10 was

| "self stimulating in room, making loud noises,

t sounded like AHAHAH..." The client was cued to

| "quiet down," and "relax." The client bit an "old

| sore" on the back of his left hand. The client laid
down on the floor after being cued by staff to do

| s0. The client was manually restrained then

 mechanically restrained with leg hobbles and

| handcuffs for six minutes.

| *On April 6, 2007 at 11:35 a.m,, client #10, "was

} shredding [paper] and starting finger flailing by his

} mouth then put hand in shirt and bit his

i hand...Staff toid [client #10] to stop and lie on the

I floor...He bit himself through his sweatshirt." The

l client was manually then mechanically restrained

| with leg hobbles and handcuffs for 7 minutes.

: The supervisory comments indicated that the use

| of the restraints was appropriate.

| *On April 6, 2007 at 4:23 p.m., client #10, "was

| acting very manic. He was laughing about nothing

[ and spitting all over his room." Staff cued him to

| "relax* and “take deep breaths." The client spit in

| the staff's face. The client was manually then

mechanically restrained in ieg hobbles and hand

cuffs for 25 minutes. The supervisory comments

indicated that the use of the restraints was per his

» program and appropriate.

' *On April 8, 2007 at 3:48 p.m., client #10 bit his
hand. Staff told the client to "stop." He bit his

+ hand through a blanket that was covering his

" hand. At some point, the client hit himself twice

' (specific area of the body was not documented).

' The client was restrained in leg hobbles and

i handcuffs per his Rule 40 for 18 minutes. The

5700
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|
|
|
| supervisory comments indicated that the use of ( \
| the restraints was appropriate. |
| *On April 11, 2007 at 8:42 p.m. client #10 "was ;
jumping around his bedroom forcing himself to |
| vomit [and] spit. He was also laughing !
" hysterically." Staff toid the client to “calm, |
| encouraging deep breaths and relaxing in his !
| bedroom." The client "forced himself to vomit and !
| spit it at staff." The client was restrained for 20 !
I minutes in leg hobbles and hand cuffs. The ‘\
l supervisory comments indicate that the use of the i
| restraint was per his program and was t
appropriate. i
\ |
I Client #11 was committed to the supervised living |
} partion of the facility in August 2007, and her |
| diagnoses inciude fetal alcohol syndrome and t
1 mild mental retardation. Between the client's :
i admission and November 2, 2007, the facility |
E manually and mechanically restrained client #11 |
| in handcuffs and leg hobbles 19 times, for ‘\
| self-injurious behavior, attempted or actual |
: physical aggression, or for property destruction. A [
| Rule 40 plan was then implemented in November |
} 2007. The client's Rule 40 plan included the }
implementation of a "time out,” and was to be |
implemented if the client exhibits self-injurious |
behavior, attempted or actual physical | \
aggression, property destruction, or trying to
leave "AWOL." Client #11's Rule 40 pian |
indicated that if the client exhibited the above |
target behaviors she would be asked to go to her
room or sit in a chair. If the client did not go to the
designated area independently, she would be |
manually escorted, then left alone, but }
supervised, for five minutes. However, since the |
first implementation of her Rule 40 plan, in
November 2007, facility staff have continued to
+ manually restrain the resident, five times between |
- December 3, 2007 and January 1, 2008, for up to |
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fourteen minutes, for the target behaviors
identified in her rule 40 plan.

Employee (A)/administrative staff was interviewed
on January 10, 2008 at 9:30 a.m. and stated that
all the clients at the facility are legaily committed
and exhibit either property destruction or physical
aggression, and may have some degree of self
injurious behavior. The average stay is based on

. how quickly the facility is able to stabilize a
' client's inappropriate behavior. Approximately one
. and a half to two years ago, the facility

implemented the use of mechanical restraints for
inappropriate behavior. in November 2007, the
use of mechanical restraints for emergency
situations was discontinued in the ICF/MR.
However, the use of mechanical restraints
continues to be utilized on the clients with Rule 40

- {the facility's specially constituted committees’

pre-approved restrictive behavior management
practice) programs. in emergency situations, the
staff use manual restraints only. Examples of the
restraints utilized for the Rule 40 programs
include: soft wrist cuffs, metal handcuffs and leg
hobbles (usually used together), and in some
cases a restraint board. The Rule 40 programs
start with two minutes of manual restraining and if
the client(s) continues to struggle, they are put in
mechanical restraints.

Employee (E)/administrative staff was interviewed
on January 31, 2008 at 9:30 a.m. and stated that
the clients admitted at the facility should only be
restrained to reduce target behaviors that are
dangerous or likely to lead to dangerous

. behavior. When two specific examples of client

#3 being restrained, related to television viewing,
were mentioned by the investigator, employee (E)
stated that from the sounds of the examples
reviewed, the risk analysis (risk of continuing the

)
1
!
|
f

1
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activity versus the risks of restraining) is "all out
of whack." The facility as a whole does not have
a "no-touch” policy. There should be "household
agreements,” reviewed and open for negotiation,
made by the people who live in a household. The
"no-touch” policy is intended to be a therapeutic
support for people who are aggressor's, the
recipient of another's aggression, or there are
other problems with interpersonal boundaries. If a
client failed to observe the practice of "no-touch"
and simply touched another client, that would not
constitute a dangerous situation.

SUGGESTED METHOD OF CORRECTION:
The director and/or designee could review the
facility's policies and procedures related to the

. use of restraints and revise as necessary. Then
 the director and/or designee could in-service staff
' on the use of restraint procedures.

TIME PERIOD FOR CORRECTION: Fourty (40)
days.

. 5700

S
Minnesota Department of Heaith
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INVESTIGATION MEMORBANDGTM
Depariment of Human Services Diviston of Livousing
Public Information

Report Nombers 20074379 Drate Juemerds April 4 2DGH
License Phnnber: 804254 (3458-R%)

Name and Address of Program Investigsded:

hMiomnesota Hatended Traatment Cplions (METON
235 By 293

Cammbridee, MN 55008

Rovestigutorish
Axny Potersen with Pat Abverke, Deb Aousan, Dawn Brarel, Rita Maguive, Mary Traax
Huremn Service Licensors

Dxivision of Licensing

Birmesote Dapariment of Hisan Services

PO Bos 64242 ;

St Pand, BN 35164-0247

$15-1388

Buspected Licensing Vislations Reported:

Alewation mamber T METG uies coercing to obiain informed consent fy the ase of confrolied
mrocedures by telling lepal representatives that enless they consantte the use of the controlied procedure
METO will ot serve the conswner.

Alleeation mumber 2: METOYs Individual Program Plans (IPPs] developed for the use of controlled
procedures do oot mest the required standards for assessment, soptent, and review, includiog the fallure (o
abtain 4 report from the physicias on whether there ars existing medical conditions that couwld result in the
demonstration of behavicr for whicl a controlled procedure may be proposed or should be considered in
the development of an IPF for controlied proveduors use. '

Sllesationnumber 30 METE staff use controfled procedures for staff convenience and oot hased on the
standards and conditions for use of the progsdures (o increase adaptive skills and decrease target
behaviors,e.g., consummers are told tha I they do not stop engaging in s behavior that 4 controlied
procedurs will be used and that no efforts (o toach an alternative behavior ars used.

aation mumber 4 METO staff aploment controlled procedures on 3o emergency basis for siaff
sonventencs without the oomsmrmers’ behavior meeting the oriteria for gse, Lo, runsdisle intervention is
needed 1o protect the person or wihers from physieal ey or to prevent severe propesty dumage that is an
mrunediate threat to the physical safety of the porson or others, atd METD fails to complete the reguired
review and reporting when a controfled procedurs is used onvan emergency basis.

It was alleged that for oo conspmer (O, METO used sordrolied procedures (manual aod mechanival
5

used ¢
restrainta) on O on as emergeney basis on 17 ovccasions sinee March 26, 2007, without consulting O1s
primary cars phsiclas on whether the restraints would be madioally coptraindicated and without
cansideration of O 's disgaosed selzore comdition. & fwomal 1PP oo the use of the controllied provedures
was sl not developed after the et 15 uges.
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METO
Repori 20074379
Pa aps z

i ez alle gsd s‘thzs& for ene consumer {02}, METO usad vontrolled procedures Guansal and mschanical

restrainis) on T2 without consaiting with the primary care physician on whether the resiraints would be

madioally confraindicated dise o Cx' z dagnozed sensory hraring boas and 4id not assess whether 275
)

senanry bosring loss was related to C2's bebavior or bow staff needed to acvomemodste the hesring loss
when }mpif:memmg & soptrolled pracedure.

ft was alleged that § Aw ung sonsumer (L3, is’mT{} steff used controlled procedurss {marwal and
mischanical restrainded on O3 without consuiting with the pi’iﬂ“&i“«’ cars phyaician on whethsy the restraints
would by medinally o mmmdmatm dug in Ci’g diagnosis of ssthiwa.

2

it was alleged thet for one consumer (C4), METO staff veed von mi ed mrocedurss {manus! and

; 3;*:;’.@;3} resirainis} on 04 seithout aonmiémw with the primary care physisian on whothor the uss of the
‘ﬁ%{ra;ms were medivally contratndicated dus 1o 047 disgnosed seleurs disordey and “lealn stam dormeid
turngr.” METO siaff threatened C4 that a controlled prm&iuw wounld be used HC4 did not ston
pounding on 8 wall or slamming the door, without their first trying ancther less restrictive moethad to

redivect or pravent the targst behavior,

i veny alleged that for ope consumer (02, METG stall used coutrolled procedures on an smergenoy besis
£3 tioes prior 1o developing an IFP fr:s.: He use, The legal represeniative signed an mformed congent form
for the use of the contrelied pmcz&dw‘e sonditional on METQ bnplemssiting the procedures according to
thae senbificetivns to the play thet the jsgsl rap“{,wnmwr wrote on the consent form. METO implementad
the provudure as written, not a5 modified and consented to by the legal reprezentative. METO did not
aftempt (0 otherwisg hsave the PP modified with review and s ;}pmw;i oy "5 o inerdisciplinary team.

Imvestigation Frocedurs
Oinsite visin: Novembey 26, 2007

FRES R

Dovuroents reviswed:

Clonsumer recovds for ©

& fdivichd Revvice Play (ISP} dated March 2003

B Risk Muonogemerd Ploy (RAF] duted Tuly 13,2047 .

B Physical exam (PE} reporés dated July 6, 2005, May 17, 2004, and Faly 3, 2007

* fetividhedd Program Plans TPF) <§ teﬁ Lﬂy i3, 2807

®  Fmergency Use of Controiled Procedure {(BUCP) veporis « X repents dated August 11, 2005 @

Aungust 27, 2007

Consumer records for O

& 5P dated Baptember 1%, 2007

®  RAGF dwted Septamber 19, 2007
PEreporir Admission and Sonual - 7 reporis duted Avgust 33, 2000 - Aungost 13, 2007

& fdpdivad fnforowion in Rekavior Movugemen: Progrem Using Cor vfffmeff Procedywes dated Jona 25,
2047

# GPF dated Septamber 19, 2007

B ?P’“}iwﬁ 43 m:?@%%’z«m detodd Pebruary 43, 2007, revized Septamber 17, 3007

%

8 IFPALP Syformed Conserds- § guarterly comsents datad Qotober 28, 2006-Oclober 27, 2007
o

8 IPPAUEP use vepords - 18 veports datsd April 13, 2007 - O mimar 28, 2u07
B LRPAUE guarierly reporis - & reporis deted Apnl 2006 - September 2007 168
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% JRP sigff in-service recovdy dated Jannary 2006 - Movember 2007
= FUCP reports - 5 roports dated Aprit 14, 2004~ Ociober 6, 2006

Consmmer records for T3

B ISP dated Angust 38, 2087

®  BAP dated Aogust 30, 2047

® Physical Exaw reports dated Augast 10, 2003, July 19, 2006, Angust 17, 2007

8 IPP dated August 30, 2007

PP Bude 40 Addendums dated August 28, 2003, September 1, 2005, dcgust 3, 2007
PP Controlled Procedure {CP) Infromed Congenis - 12 quarterly consents dated August 19, 2005-
Oetober 13, 2007 2
#  IPPACE wse repoviy - X2 reports, dated Jupe 7, 2007 - Movenber 1§, 2007
®  IPPICP guiorteriy reporvts dated May-July 2007, Aug-Oot 2007

8 PP staff inservice records doked September 2003 -~ Qctober 2007

¥ Education/Trectmernt Ohfectives dated Angust 30, 2007

®

e,

Domsumer reoords for 047

®  RAGP duted November 27, 2008
B PE repoviy dated November 8, 2008 and Qolober 28, 2067
&

2O
®  IPP duted November 27, 2006
® PP Rule 40 Addendum dured November 22, 2006, revised May 7, 2007, revised Angust 22, 2007

®  JPPACE Gaformed Consenss - 4 quarterly consents dated Fobyuary 10, 007 - September 16, 2007
®  IFFACP wse raports - 18 reports dated September 4, 2047 - October 14, 2007

#  IPPACP gumriarly veporis - 4 reports dated November 2006 - July 2007

o JPP staff inesevvics recordy dated Movember 2006 - Ootober 2807

w  BUUP veports dated Moveraber 8, 2006 - December 2, 2006

& Fayohotropic Medicution dddeadhon dated October 22, 2067

53

21, 2006
¥ FEdweotion/Treotwment Obfectives dated November 29, 2006
& dymmed Plow Swomcey dated Movember 27, 2006

Consumet records for 25

5 3Dy meeting pofes dated September 24, 2007

® FPE eepors dated Angust 16, 2007

5 {P# dated Seprember 24, 2007

% JFF Rude 40 Addendion dated September 24, 2007

& PP informed conyeme duted October 11, 2007

®  Educarion/Treatment Gbjectives dated Septemnber 24, 3007
® PP use report dated November 14, 20607

# SUCE reports - 15 reports dated  August Hh, 2007 - Reptermber 13, 2007

¥ BUCP repores completed affer IPP/CE consent <5 reports Gotober 32, 2007 - December 3, 2007
& IPP sighf n-servive vecordy dated Moventher 2007

* femd] corvesposdence between (5% Legol Represeniative ond METO {provided by M) datpd

The program’s policies and procedures

Medicol Faformation in Bebuvive Management Progras: Usisg Controlled Procedwres dated June 35,

Bmergency Use of Peychotrople Medication report - 4 reports dated Movember 19, 2006 - Movember
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-”»‘s ETG
oot JIHITEZ

< Opions, including
dog! Rextrofats weed on Ewergency Brady ot METO (Iotardisciphnary Team Julde,

v

} ;3;{;::3;* 3

% e of Controlied Provedures (Mmmal snd Mechonical Besiraint} (Foliny Phunber 3503,
%’{‘ t\m’u‘fz'}m 2E, 2T
# wy Lse ﬁf Clowniy ,E,i;a Frovedures Sdumst and Mechonioa! Resiraintl (Polioy Mumbser 3343,

# Ul ﬁ‘m;é@u nwem reg in Behovior Moanageewnr {Folivy Number 3504, sffective Dieeomber
J *}, .e..g_;{}f'?i

8 Tharopewtic Inteyventiond Povsonal Safety Technigues (Folioy Nundwer 3503, offective March 28,
"’i’%‘j‘?-}
8 METO Therapeutic fmtervention and Plysical Safery Technigues Protocol {Procedure 3505 Appendix

A, not dated)
2 !wm»‘wmw z’}?ﬁﬁz"i\,;mm@ Instructor Guidalines for Rade, Distriburion, Selection, Tratuing, and
Pasition Desoription {Provedare 3503 f’apwezsésx B, not dated}

The program's forms:

B f}m"m HETHY i on jor fmplememintion of Approved Aversive ondior Deprivation Procedurss incloding
Divections jor Docanamiarion (Form 31032, deted Movember 20073

# i)e:sf:m:wm’aﬁzwejw Emﬁ?‘{fffﬁ w Lése of Contrelled Procedre (Form 310235, dated November

“EC?%?)
»  Docseneriation for Emerg !

.
4
v Lise of Controlied Procedhors Form 31013, datad January 2040

Aigyes feonduotad bebasen November 20, 2007, and March 24 , 2008,
wr Facibity administration s (FA L m{} Fad

#  DHS-DID Bule A% Coordivator (P2}

_‘2’“ cass managey (L2} vis talephone

',: i:mmv member and legal representative (FME} via felephons
case ynanager {CM3Y vinta i&ph{sﬁt

cane manager (UMY vin elephons

: famsily membor and legal rmpvesentative (P4} vin elephone
case managey {CMEY via wlsphone

family member and logad representative (FM3) vin telephone

%
,u.

L Ler ?\3
E m‘

ta
"

L4

&)

-4
YOOy Y YL
e

‘Pwm&mi }”mas*amﬁox‘t Mummary of Fipding

w,? innesata Exteoded Troatrent Options (METO) is lovated at what hed been the Canbeidge Reglonal

Troatment Conter campus. %m;asz,,;ty of 8 program units o ’hon 25" in four buildings., Bach building is
_ilﬁjﬁﬂfstﬁii by the Minnesota Department of Heelth as ¢ mpf"*» sad Living Facility. Homes 3 end 4 are in
ome boilding and are ICIVPR cortified. This bullding s also Hoensed by DHE as 8 Restdential Services
program. The other buildinge ave not ITFBRIR certified but wre 5o Bieet o TR licorsing stendards as
Residential Services, nof ICF/MR vertfied,

'|

Minposoin Rules, parts § 5 SET00 1 952323810 govern the use of controlied g}rcswwwa ! programns
sery =zw poogde with devalopmmat E{k abilities fliat are Homnsed by the Department of Husan Bervices

o

%

50, subpart 1, which governs the stendards for controlied procedurss, states thaty

170
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‘Li""’fm mp-»*m}er: pm**erizzre ig pmpaﬁ*é\d and 'z'mniamamﬂﬂ on Z“«f as nart o ‘f 2 tota mciiw-*f Ea:},cgy

focus Jse dev"émmsm c*i a{iaptw mhw«»mr& lhe wntmii&d pr ch,duxa dppmw:e:i mpm ent ht:
fowest level of Infrugivoness rﬂqmr@d e intluence the target behavior and is oot excessively
infrusive in relation 1o the behavior being addrexsed.

Rude part §325.2770, subpart 2, which governs requirements for the emargency use of controlled
mocedures states that:

Ernergency uss of controlied proceduras must raeet the nonditions in ftems A to €,

A, Immediste intervention is nesded to protect the person or others from physical injury or to
prevent severs property dumage that i3 an immediate threal 1o the physical safety of the person or
others. '

B. The iadividual program plan of the person demonstrating the behavior does not molude
;‘.}riwiﬁis;ms for the use of the controlled procedure.

. The procedure nsed is the least intrusive intervention possible fo i effectivaly to the
srnergency siuation.

Rule part D323 2784, subpart 1, which governs reguirernents for obizining informed consent states that

Bxvept in sttnations governed by part 93252730, subpart 3 or 93853770, the vase managsr must

obtain ar rechtain wiitten informed conseat befors 2 ippplenziting the bllowing

A acontrolied procedure Thr wihich consont has never beary glvany

B, a controlled procedure for which informed consent has expived. Informed consent must be
obtained every 90 days In order o continue use of the comtrolied procedure; or

. a substantial change in the individual program plan.
if the case manager is uaable to oblain written Informed consent, the procedure must not be
inplemented. ™

tn addition, ruls part 9525.2780, subpart 4, requires information identified in items A-K to be provided by
the case manager 1o the legal r:zpmsemﬁtsw as a condition of obtaining informed consent, and states in
part that:

*  {Consent obiained without providing the information is not considerad o be informed consent.

= The vase manager must document that the information wes movided prally and i writing and
that consent was given voluntanly,

7 The mformation most be provided in a nondechnical manmer and lo whatever form s
necessary 1o communicale the information effectively and in a manper that does not sugzest
coereion.

FAL and FAZ provided the following information during an intervisw,

FAY and FAZ denied thet legal representatives wers soorced into p*&\«;dmﬁ consent for the use of
controlied provedures, FAL and FA2 stated that it would net be puasible for theny o not serve a consurmer
astmitted to METO as they were under commitment to the METO program and would be served
regardiess of consent. FAZ stated that there were Jifficuliios in oldalning consent for the use of a
somioiled procedure with a former consumer and with & corrent consumer, £5.

METOR Therapeutic Tutervention/Personsl Safety Techoigues Procedure (Procedure Mumber 3505, 11
Effective Date March 28, 2007) provides the following mtormation:
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®  The deflaition of "Therapeatic Intervention” states in part et therapemtic intorvention is, "A fomm of
imisrvention which congists of early identification of potential orises; prevention through werbsl, non-
verbal, and won-physical wethods {Bmphasis added]” '

% The definition of "Personal Safety Techniones” states in part that 2 personal salely techniqus is,
“Application of oxtemnal physical contro! by smployees to olients who become aggressive despile the
preventive siralegins attempled.”

For C1:

1 was admitted into METS o Juns 30, 2005, nnder oivi commitment and sssigned to Home 4, the
IOFAE bullding. T doss pot have an Indbvidas! Program Flan (PP} for fhe nee of vonirolled
procedares. Howsver, controlied prooedures wive used on 2o simeygency basis a fotal of 26 times
bepween Aagust 11, 2005 and Augost 27, 2007, 15 of which cvocurred between May 7, 2007 and August
27, 2047, These oscurrences included mannal restraints using "arm bar tnkedowas™ and prope holds, snd

ey e

The purpose siatement of METD Emergancy Use of Cordrolied Procedures (Manusl and Mechanioal
Hestrainty Procedure Momber 3303, dated November 28, 2007, siates in part that, "Breeption: The only
comtralied procedure as delined in Minnesols Rules 9525.2740 that can be used in an emergency with a
client assigned to the HOF-84E building shall be manual restraint, Stad¥ may use smergency manval, end if
necessary, mechanical restram, wath clionts assigned to MNon IOF-MR buildings.” However, in both the
BUCPs implemented for O mechanical restraints were veed on 2ight seperate opourrences bedwesn June
15, 2006 and June 26, 2007,

{21% Risk Managemend Plan {RMP) dated May 22, 2007, siates U1 engages in maladaptive behaviors that
Truay {rusirale sthers and prosmole phiveical abuse.” {11 "pokes others,” theoes personal ttems {pillows,
stuffed antmals, art suppes) "at peopls and at thelr head,” and €1 “refges o leave areas when divected ™
1 engages in "self-abusive bebaviors of soratching (bresking the skin), kicking or banging histher head
o1 the cament floor or wall for hours” The plan o reduce the risk as sipdad In e RMP s for Cl o
participate in a maladaptive behavior reduction program that combines leerning allerontives (o expressing
anger, awiety, sad foar with adaptive coping strategies. The RMP does not address the previous use
srnergency use of onutrolled procsdures.

-
El

A phyvsical exagmination and health sssessment completed for C1 on July &, 2003, by METU's registered
mrss (RN} / Certitied Nurse Practitionar (ONP), identifies "seizure disorder”™ under past medical history
and inslsdes the siatermsnt, “No contraindicstions to emergency manua! restraint. May use prone hold
and switch o side byving after contro! gained.” A hepdwrilton note was added fo that form dated
Diecomber 14, 2003, stading, Mo contraindications © mechanical or marnal intervention measures,
Should be side Iving after inttiad control 18 oblained.”

{11 physical examingtion and health assessment complated on May 17, 2006, by the RIVCKP alze
sdeqtifios "selzure disvrder™ and inchudes the sisfement, "o contraindications t mechanical or manual
svervention measures, Should be side lying oftey initial countrol i3 olained.” CU's physical examinsion
and health assussmant completed on July 2, 2007, by METOs attending physician, Identifies "seizure
disorder, controlied,” “seasonal allergies, controlled,” and includes the statement, "No contraindicatioWN o
therapeutic intervention procedurss.”
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s L3P dated March 2005 idendified U1 as having asthyna. C's BMP dated May 22, 2007, (dentifies O}
having a history of asthms vader pi e 2 al limitations. The sction plan o reduce or ﬁiim;wt{, risk of harm
due 1o the vulnerability states that, *[C1] participates in seif admmmmtmn of medications, Part of the
training 130 self roport symptoms.” This dingnosis is not wWentified om sny of the plosicsl examination
and health sssessments completed by METO.

Notes from the isserdisciplinary jmm {17 quarterly mesting dated June §, 2007, state in part thats
*Sines a visit to the group bome, soveral weeks ago, [C1] has shovn a mﬂmf“wm inerease in tergst
behaviors requiring emergency restraint,. 1017 has also exprassed shight perseveration on handeutfs and
buing held” A note on the BUCP report dated Aungust 27, 2007, statas, "OMERF fo develop R40.7 Axof
\fmr{*%'s 31, 2048, a Rule 40 Addendum 1o the IPP for the use of controlled procedures has still not been

There were multiple BUCP repints compdetad by staff porsons whe indtisted the enwyrgency soutvaliod
procedures that did not docuwrsent that all oriteria {or emergency use were met or that the reviewing and
reporting requirsments wers met v cach use {refor to attachsd table of BUCP reports for 01 In general
the raports falled to:

#  adeguately deseribe the mekdent leading to the smergenoy uss;

s dovument evidence thel immediste Intervention was needed to protact O or others fram physioal
injury or 1o prevent severs woperty damage thet s an immediate threat 1o the physical sefety of Cl
pthers;

®  dovument evidencs that the controlled procedure used was the least intrusive imtervention possible 1o
react effectively 1o the smmrgency situation;

& docwment i or whee the BUCP report had been saot to all members of the expanded ID¥T, and for
those involving manval and mechanical ;rasi‘mim 'if ihi; ; ﬂx&{ﬁ bmm sent 1o M?’TO’& émemai “ﬁ,viw

and
# document if or when the expanded 1D conferred on the emergency use of the controtied procedures,
including whether the BUCE seports were ssut to all mambers of the ¢ wand?d T and that the
expanded 10T defined the targst belavior for redustion o slimination in observable and measurable
terminology; lentified the antecedent or event that gave rise to the target behavior; and if they
identified the perceived function the targst behevior strved; and {a&m*‘nm;ﬁd what mﬁd;i;m’tmm
should be made to the existing ndividual program plan 50 a3 to a0t reguire the use of a controlled

procedure.

For CZ:

o METO on August 28, 2000, under oivil commitment and assigned to Home 4, the
ICF ‘M}\ huicimcf 2 has sn Individual Program Plan (IPP) for the use of contralled procedures that was
initinlly developed and approved for use by METC on Ocfober 28, 2005, Addendums to the initial IPP
ware made op Febraary 23, 2007, amd September 17, 2007, C2's IPP Includes the use of manual and
mechanival restraints using Posey® mobile restrnint strap with {soft} cuffs af the wrists behind the baok
and a Ripp@ leg hobble at the anldes,

informed vonsent ’5&3*“ the use of the controlled pmwdu;w was given by 04 legal representative, FMZ, on
Qerober 27, 2007, FME checked off on the form that, 71 voluwtarily consent to the uge of the ide mi fied
covdroled procedure{s).” The lngal reprasandative’s vomment section of the formyowax et blank., Thisis

consigtent with all informed consents obtained gquarterky sines Gotober 28, 2004,
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CMZ provided the following infiwmation during an bgerview:

A2 has not ol s‘::.i s fo o raised questions or soncsrs about the vie of the controlled procedures by
AR for 23 gt the tiree the IDTs annue! progress roview meetings and has provided vahonary consany
for the vee of the contro Eidd ?"f:«’“ém 3% DIt AN (geing basis,

FRE provided the followang information {'wmg an nferviewn

Fu47 siated that zontrolied procedures were frst mmpdenentsd twnovears agn and did not inclade ﬁ*s& RESS

of wechanicad rex Lx, Sometime in the last }”‘s‘m‘ the ver of memua] suwd mechandos! restraings we
added to the [P wh ac:?a clodes the use of 2o} cuffs for the hands and a rip hobide at the ankiss. %‘i‘ A2

saddd that, "No one coudacted man about the changes [adding the 23'5{*  mechanizal restraints s a-vontrolled

proeedure], they were written in the quarterly reports Ez‘”wz vod, Tread about it in the wathodology

sections, {wag s rpr ad 1o ooe this 5o 1 asked thur questions abowt what they would be dodng and why

they made the changz. They explained the age of the aoft Possy vulls svd the vip hobble and that their use
wonld not couse injury to [CZL” FRZ sdded, *1 don't remember discussing the use of the Posay cuffe or

hi rip hobbls, but 19did conesnd 1o thelr use.” FR2 stated thay 9/hw had oot been pressuresd or eomreed intn -~

o the mechwicad reeiraings.

e

miving convent for the axe o

A el plvvsiond sxamination and hoalih sesossment wis somplend for €2 by METO s sttonliog
phavalsdan, on Augast 13, 2007, "Sensorinournl hoaring lnsy, bilatwal” is Hsted lmdcr medinal istoyy and
includes the siatemeat, "No contraindication to snsrgeney use of n'z-&cl’zz:z}}zmz or manual intervention
poonadures.” Thix is coveisfent with pagt phyaizal exsminstions aud health sesesoments complsted by
BRI

A dadicsd informating in Behavior Management Program Using Condrolled Procedures forms for C2
;g,wmi by METO atlendhing plevsinian on Eu;z@ 2 &{3&3 diesoriben the target beluviors o be redaced or
shinsnatizd snd i;i ¢ tvpe of hoeid and reatraing o b azse:? i responss. Lhe plivsicisn snsweresd 8o g3 o
swhather there i "any medical evidence that 2 nonepeyohiatrie medioal condBlon{s) coudd resnlt i the
demnstrating of the *ai'qai behaviors) or should e considered in the devels «pmem of the bahavior
managonent program.” The ;Jéi}f ician aiso answered o a8 o whether the uss of 4 controlled provedurs

5%
I

SX5o

or weinsd oy mechanical restralnts veare medically contrabudivated.

PP Rule 40 Addendum Ases BV picwﬁw tire fodlowing information

€ Under the Medioa! Conditions sention T2 heaving loss identified a5 well ss "severs migraing
hesdaches.” Also thet, "[TH ~{* anset of & migraine headache may by sn wdepedent for any of the
target behaviors Heled above™

¥ Under the Communioative IntentTuncbion seolion C2 i3 dontified gy being "oowe-verbel, ulilizing e
im’;‘;i‘efj smount of Amarions Sign Language and pivture fooenmunication boards 1o communioate
[hisfher ] waats and needs.” Also, "Due fo [UFs] communication deficis, others in Thisther]

’%3”’»%:’1‘"2‘3&?2{’?22 sometimes have difficy ii'y understs 1&33 2 [Binvher], {5 fand may bucome frustrated by the

delwy In sitsining » desired putcoms fom the intersction. This Bustraticn mey contyibats fo Thinfhed
dermomstration of srget behaviors,

U Risk Management Plas identifios 07 a5 being velnerable boossss whn doos sot indepapsiently inform
siaffthet «heds L The pim‘z trr vecince this visk ix for staf¥ 1o ohserve t: for slgns and symptoms of

A

Hiness, partioadaely S migrsives, sod the staff indtiate ashing how CX is fealing.

174
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{22 1P divects steft persons to use sign language and picturs boards when rommunicating with £2 when
smplomenting the 1PP. Additionally, CF 15 not reguared to verbalize bim/herself during restraint 1o be
rilensed, and staff are 1o conunenicate verbally and through Asmerican Bign Language threughout the yse
of & contrelled pracedurs. The IPP does not divect stafl to ask C2 how s/he is feeling or if s/he I8
sxperiencing a migrains,

{2's IPP Rule 40 Addendum for the use of controlled provedurss (IPF) identifies three vategories of target
behavior: property destruction, major self injury, and physical »1ggws~mr: The astecedents weniified for
these bahaviors nchude minor seifinjury and stalking, IFC2 exhibiis antevedent behavior atall must gw
g signed and verbal cue (002 to stop the behavior and stafl must communicate through signing and use of
the picture board to deatify the source of agitation and will remedy the situation if pﬁs.sabk,, Staff must
radirent G2t an “apgmprmw alternative (i.e. take deep brosths to calm dowa, ask staff o belp, rocking in
& rocking chair, or going for awall)™ 1 C2 discontinues the sidecedent behavior staff must provide
behavior specific positive feedback, I CZ does not respond o the luss restrictive inferventions and
proveads fo a target behavior stafl must implement the controlled procedures i sccordanse with the

instroctions in the WP which is initlated by stad¥ signing, "stop the behavior™ and a verbal and signed
prompt must be given that £2 should He down on the {floor in 2 prone position. €2 refuses to lis down,
Pstaff will nse approved therapeutic techniques to restrain [k imx‘hm} ot the ooy s prone position.”
Cnce the meshawioal restraints are applied staff must roll 2 onto hisfher zide.

A revigw of 18 "Documentation for Implementation of Approved Aversive andfor Deprivation
”mmﬁume reports completed by staff following the use of 2 controlied procedore with ©3 between Aprid
15, 2007 and October 28, 2067, provided the foilowzng, information:

For a controlled procedurs °mp€e:hen‘iﬂd on April 13, 2007, the reports staies that staff cued C2 to stop
{antecedent bohuvior] and stalf “avked {bsmf‘hc,} to go to {histher] room to calm down.” Being seniio
hisfher rocen I not identified a5 a less Intrusive intervention 10 be implemented prior io implementing a
controtled procedurs.

Frior to the development snd spproval of the IFP for the planned use of comrolled procedures, emergenay
use of confrollzd procedures {(BUCP) were implemented at lsast twice, unce on Februsry 27, 2006, sad
again on Qolober &, 2006, It was ot documented for the Uotoher 6, 2004, emergeney use that the
property destroction was severe enough to oreate an immediate thyeat to the physical safely of the person
or others. Meither report form dovmmented ifor when the expanded 107 conferred un the smergansy use
of the confrolied procedures, including whether the BUCE teparts wers sent 1o all members of the
expanded 1IDT and that the exparded [DT defined the targst behavioy for reduction or shiination in
abservable and measurable terminclogy; identfisd the sntecedent or event that gave rise 1o the target
hehavior if they dentified the perseived function the target behavior servad; and determined what
ausdifiestions should be made o the existing individua! program plan 80 as 10 not require the use of g
sontrolied procadurs.

Lals i Mechanical or Manual Restraind Duration | Behaviar 7

(212202006 | Machonica! "cufl snd Hobhis” B win fipping lables co-workera were sitling at;
‘ ‘ | banging head on oo Rickdng at slaff
CHHOGZ006 | Mechanicsl "cuffs and Hoblble® 1 11 min | destoving things In blsther mom

E 93? it § Pmcvﬁnm Numﬁm “”ét}’% z{a&d Nm«mb rZu A}O" states
conirolied procadure as defined in Minoesota Rules 9535.2740 that can L’m mm} ir1 an ey gfmc} W azh a
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Stall may use emergenoy manaal, and i
AR butldings.® However, in both the

clivnt agsigned I the ICF-MR buililing shall be manval restraing.
neossssry, mechanical restradng, with olients azsigned to dog ICF
FLICPs implemented for CF mechanical resfraints ware used,

Foar3:

3 way admitted into METD on August 9, ,z,i}f}ﬁ snder civil commitment and assigned o Home B, a none
ICF/AE bullding. ©3 bas an Individoal Program Plan {IPP) for the use of sontrolled procedures the was
witlaily developsd and approved for use on dugust 29, 2005, Addswhums to the tnitial PP were made on
Suptomber 1, 2003, and August 3, 2007, U3y PP inchades téw uzz of manua! aod mechenival matrainis
psing ¢ Posey® mobile resfraint strap with (sodt) cuffs and metad handouls fo be used 3t e wrists behind
the back, a 2.”\*.7?3*?% éf 4 *3’9%3&2 at ﬁ’iﬁ mﬂ&:?@% M& mhile restrainis using & Posey® transporiation belt at the

For each of the last four informed sonsents obtained fom C3% logal roprasendative for the nee of the

f'u»'p =c

controlled procedures, deted barch §, 2007, through Jaonary 11, Zi}ﬁ& 3 %e legal represontative
sonsiztently checked off n the informed sonsent form that consent was given voluntarily or that comsent
was ghesn according o the conditions identified by the legad reprosentative in the comment seotion of the
conzent form. In each situation where the legal feg?“m{zz‘gmtmm indicated consent waz gliven avourding to
comments, the comment section of tie formy wes ol Blank

ChE3 grovided the following Infrastion durlog an interview:

UFs lopal ropresentatives visit £3 2 conple of times a year but have sot attended any of the
ivterdlisciplinary tear (07 mestings ot METG for O3 and bave not reised congerns or guestions -
regarding the use of condroiled procedures Bor O3 by METO OFs ound representatives have provided
wodsintary consent for the isitiad IPP proposing the ase of 3 contreiled procedare and have renowsd
censent for ongeing uss of the controlied provedures on & quarterly basis sines then.

CFs phivsioal sxanrination and heelth aesessments deted August 10, 2005; Jaly 19, 2008; and Angust 17,
E0U7, such identified "past bistory of asthma” under the medical h;mi:’vwz Bach was condusted and signad
by METYs Regiztored DMurse (803 Certified Dhurse Practitioner {OWP)

%% physicel sxamination and health aseessment daded Augest 1, 2005, includes the statement; “Mo
soutraindication to emergeney menoal restmint. May hold prous until oonfred is gained and then place in
side-fying position.” A handwritten m:»tax o this document slgned by the RIVONE dated Decemnber 14,
008, stetes, "Wo comraindication 1o emergenoy use of a’z«,,s,,ba;z,mai or mangal nervention measures,
Should be beld side-Iving after initial controd is obiained.”

‘s physival examingtion and health assessments dated July 18, 2008, and Aogust 17, 2007, include the

“«_<mrmm.) Mo contraindication to emergency use of mechamgoal or manual mmwﬁ_m;{m FREABNTES.
iis éi’.&i;:}ﬁ:fi,.”

Hhouhd be held side-lying after wdtial control

»;«meé i}} :.»fi,{fi%’ S &iimﬂmff e *gw,m‘; o Tssmwr} 9, M}i}i;v @mi;mbav "i g&*% E;) m’msr m i“;év zuiz sed
or Piammﬁm and the type of hold and restraint 1o be used in response. i;; phivsician snswered po as o
whether there 48 "any mwzm evidepse that 2 non-p swhaa iz nedical condition(s) could result in thare
demonstrating of the tarpst behavions) or should he considered in the development of the behavior
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management program.” The physician also answered 1o as to whether the use of o comprotied procedurs
or prnwal or mechanical restraings were medioally contraindicated.
C¥yg IPP Rule 40 Addendem for the wee Q"c ntrolisd procedures (IPP) identifies thres categories of targes
behavios: verbal threats of physisal aggression, ;;i&y‘m& agpression, and proparty destruction. The IFP
does not identify speaific ﬁmem&mm oy thess behavioes, However, the PP does state fn part 'ii'mi‘ et
bhas 8 history of aggression and of thrastening others with weapons and & past history of assault, Based
apun the infurmation availeble upon admission, [U3%] fﬁ;‘m%a are hest viewed gs serious and, i not
minediately acmrﬂﬁi‘*é samipently dangerous oo stafll” And, “Historizally 031 bag wu&Md i
significant aggresaion whivh hue ?wsgazmti« rusnited in m;zm* o farmiby, pours anée‘m saregivers, The
teasy determined that em‘-t v imarvention in fhe escalation oyvele would have the gres Mwizhﬁad of
w.,os*n'sg the froquensy and imensity of aggreesion, Yeorkal aggression was n«:md m frequently oncer
pz“mr to sgpression so 1t was specifically fgrgﬁed for skill replacsment. Dhue b0 [03%] Qﬂy‘\lh al size ax
weell ae [hisfher? aptitude for injwring others, the team fjeifmzm af that menual restraind I not the safest
ke of restraiot for {C3 ] des to tha di fhauéi}« i spplyving consistent, constant pressure. National dala
aize suggest thet manual rasiraing poses » greateyr visl of seriows tury o olients, Mechenical restrsings
wers therefore evalusted by the team. Do to {03 stee and streugth, 1 vwas determined that of the
resteaint modalities Hhaly o be effective, handoull and 2 hoblde would be the slmplest, quickest, and

LR

iﬁm Patramive method of reglraint

The 1P dous not idestify any other antevedent 1o verbal sgeression. Howevar, when €3 males a verbai
threat, the PP dirocts staff i frat vorbally redivect {Zf’ o "use seifcorgrol, per (hisfher] social okziis
progran, and identify and resodve whatswer conflicy or upse! has resalted in the threat® pricy i
snplomenting the wse of 8 controlled procedure. W the redirectiog fails and the threate of phiysical
sgpression continus, siaflare dirge e to i plement the use of the mechanical restraings wideh ix initiated
with "s verbal cos io got down on the foor/ground ¥ &nd, "AY lenst three staff will seetrain and
immobilize [O31 prove on the floor using approved TEPST [Therspsutic Intorvention/Personal Ratiuty
T«aahmquwg tochnigues {sis].” Onee the mechanical restralinte e ap:z%m “Seaft mey sopmret thut [shel
reil to (hisfer] side i that s more somfortable for i%n“nfiwﬁ thut {sic] being prona®

T of WX ’ﬁf}am"mmum for Emp wmmm:mn of Appﬂ“%é Ave raive antior f}em watzon
’.’ ”‘f}f}” angd PMos mmi,\,a }‘3 %3"}?, pn:wit%e(i the z‘bﬁmmng information:

iy June 6, 2007, two separats reports were completed for the bmplementation of 2 single controiled
pracedere. The first report docsmented the procedure 33 stasting at 11:302.m. and ending at 12:20p.m,,
lazting a total of 50 minutes, 2t the snd of which the stee! “hand oulls removed £ 12:20 & stifl in soft
eufls.” ¥ is no clesrly stated that Eeg hoabides were ueed but sotstion on the G 5? mmpoit states that 28
?2315921&3733., »3?&2‘15 not met -anitle released,” which would indivate that Ewg ebriries ware used. The
seoond report docaments the restraint starting at 12:25pun. and ending at 12:40p.m. when O3 “met relsase
arfieria” The second repart states that the antecedent behavior was, "Bule 40 - Released from enfls
{hard}, put in sodl suffe” "“ne smengrd regawt stgtes the g«ﬁt“:@‘iL insted 15 minutes,

Minnasvia Rales, part BE23. 37340, subpart |, iom |, requires that whan mechendes! rexivadng is vsed U
pereim must be ghven ag O?Df"’ﬁbihﬁ's? oy reloase frony the mechanioa! rextraint and for motion and exerciss
of the rextricted boady parts for ot least ton monvtes oul of overy 50 minutes that the mechanival regbraints
ars used. Purther, C¥p PP siates in part that, "[Sihonld the mechanical restraint excesd one hour, T3]
BUST be mrovided with e opp vmz nity to freely move each Bmb that is helng rey ’mc&é mr ten mriates.

should 03] sgeresy ol avy fime upon malcass, s now episods of vestraint will be indtiatud
177
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Hased on the documentation provided in the two reports the total time of the single p,‘ﬁ:}bb{iﬁl’ 5 wWag 63
minutes; that soft cufls were applied duving the first report period and their use continuud through the
seccnd; and that during the 85 minuie procedure there s no documeniation that £23 was given an
apporiunity for release from e mechanical resimint and for motion and exercise of the restrivted bady
narty for o least ton mingdes out of every 81 minutes that the mechanicad restraints are used.

Meither report dosumented whather 2 steff person remained with CF during the time 03 was in the
mechanizal resivaint restricting thres or mors limbs,

Far 4

U4 was admitied inde METO on Koversber 6, 2008, under civil commitoent and assigoed o Home §, &

non-JOFAE bailding, €4 bes g cugrest E;';[:smﬁmi Program Plan (IEP) for the use of contralled

procedurss infiially deve i@;}{*é on Novermber 22, 2006, Addenduns to the IPP were made on Deceomber

&, 2006, »‘V‘:a§ 7, 2007, and Aupast 27, 2007, C4s PP Eﬂfziudﬁ"i the use of manos! and mechanicgd

resirairds nsing Posey® muobile restrg zm strap with (300 cufls and metal bandouls of the wrists behind
e bavk and & RippD lep hobbde at the anldes.

The Inforst consant forros for the 1P signed by O4's lepal reprosentative on February 10, 2007, Apeil
27, 2007, Fuly 33, 2007, and September 16, 2607, ol were checked that informead consent was given
volmarily, The wmmcm section of sach informed sonsent form was Toll Dlank by the logal
rﬁpmmmmwa The informed consent form signed by C4' legal representathve on Ootober 13, 2007,

ieated the jnformation was provided orally buth at 2 meeting and by tlephone but did not indisgie

when the repuived information was provided n:ﬁi}}a

Chdd provided the following nformation durtag sn interview:

{485 logal reprasentatives wers Involved in every step of the development of the PP and have voluntarily
given consent for the use of the controlled proceduores without coercion by METO. The legal
representatives foel £4 receives oucellont care at METO and, *If they folt 3“{“ 41 wasn't being talen care of
they wonld not hesitate to contact me or anvone 10 slse 1o mise concerns.” And, "If the family felt [sfhel

2
%

was [whe] was being migirested in any way they would ot e or someons else knov
¥4 provided the following fnformation during an intervies

*"ame,ﬂi has boen given vmmmw}y for the vse of the controdled provedures at METO. The procedures are
med ondy when nﬁmm and when less restrictive measuras are not successfnl. Some controlled

pmm@ wres previonsly used by METO have been discontinued as they are uo longsy needed “hecause

Iahe] has improved over the last vear™ FM4 reporied thet if stafl were implementing contrmiizd

procedires smpr*’}perh that, "We go every weskend and know mast of the maff, 1f scangthing wors
happauing we would probably n{'ﬁ.wcf

Ca's physice] examination and heslth assessent complsted by METOs RIGCNE on Movember §, 2006,
idemiified O4'% seizure disorder and a brain stem dormoid tmmor under the medical dingnoses and Included

the statersent, "No condraindicetion 0 sinergenoy use of mechanical o manual wdervestion measures.”
24's physios! examination and health assessment deted Ootober 29, 2007, slso lsts seizure disorder and

the brain stom dermobd tumor under dlagnnses and includes the statement, Mo contraindication 1o thel%e
of mechaninal or manual restraint procedures.”
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A Medicsl Information in Behavin Managsment Prograws Using Conirodled Procadures form for 04
signed by METO'S attending physician on June 23, 2007, describes the target bebaviors o be reduced or
sliminated and the type of hold and restraint to be used in response. The physician sosworad no as to
whether there s "any medical evidencs thet s novepsyebinirs medicad conditionds) could rzanlt in the
demonstrating of the turget balavica{s} ¢ should be considered in the development of the behavior
management program.” The physiclan rlso answered no as to whether the use of ¢ controlled procedure
or manusl or mechanical restrinty were medically contraindicated.

C4% 1PP Rule 413 Addendum for the use of controlied procedures (PP identifiss thuee ontegoriss of target
behgvior: phiysical sggression, property destrnetion, avd self injoricus behaviors. The antecedents
identified for these behaviors mclude "signs of agitation {renning, chesking doors, igacring staff
directions, load vooalizations).” IF C4 exlibits antecedent behavior stall must give & verbal cus to U4 to
stop the bohavior and staf¥ moest aftempd o dentify the source of 4% agitation snd remedy the sifuation
i possible. Staff muet redivect 04 10 an appropriate alfermstive behavior. I 24 dosse not respond to the
foss intrusive interventions awd procseds (o 2 target behavior stalf nsst implement the conirolled
provedures in accordsnce-with the instructions in the IPP which is initiated with 8 "vorbal prompt o Jstop
the behavior' and to lie dows on the Soor in  prons position.” I C4 refuses to Ye down on his own staff
must "uew approved therapentic teohnigues 0 restrain hindher on the Sooy in a prane pusition.” Ooos the
srpchanical restraints ave appled stalf nwist roll €4 o a side-lying position.

The PP did not include docwmentation describing how inlervantion procedures incorporating positive
approavhes snd loss Intrusive procedures hoave been tried, how long they wers trigd in cach instanes, and
possible ressons why they were ussuccessil in controliing the bebavior concern. The LH sinoply siated
“&lmrnetive Training” and thet the factors lmitng ofectivensss were “sommunication deficits.”

& veview of 18 "Documentatiog for Implemeniation of Approved Aversive and/or Dieprivation
Procedures” raports sompleted by staff following the use of o sontrolled procedure with C4 betwzen
September 4, 2007 to Ootober 34, 2007, provided the following infonaation

For controlled provedorss inplamented on 05/1 12007, 087172007, 097192007, 0912007, UB/2778007,
UOAANAR007, 10052007, TIDRZ007, two on TIF1 142007, and 1182007, there was no documentation
Hiat stafl attempiad to belp 04 Wennfly the source of agitation that lzad to the antecedent behavior or to
remedy the sliuation, In these insidents etaf¥ only directed U4 1o stop whatever sntecsdent behavior had
hzen docwnented,

For u comrolied procedurs implomented on §9/21/2007 there was docuneniation indicsting thet the staff
persurr's behavior op dirsction raay have caused the tavget behavior whes U4 was directed 1o tske a
showaer instead of 3 bath., There was not documentation: why 04 sould not chooss batween abathior g
showsr 1o justify this cholee being elimdnated.

Prior tn inplomentation of the IPP for the plansed wie of controlled provedurss, emergency use of
controlled provedures (BUCPY nconrrad sight times betsesn November §, 2006 1o Deceniber 2, 2006,
Diuring that sams period theve were four fostances of smergency imitielion of & peycholropic medication -
Haldol Smg, Ativan 2myg, snd Benadry! S0 IM. METO failed 15 meet the reviewing and roporting
requirsmanis Tor the BUCPs. There was evidence thet when steff persons Implomented an BUCPE with
24, that the reporting and review regquirsments were aot followed. Thers was no evidencs iy the
materials reviewsd that dosumented thet the case manager conforred with METO sbout the initial BLICP,

179
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5 was admitted to METO on August 18, 2007, under civil commitment and aseigned to Home 1, a Non-
HOFMR Bullding, CF has an IPP for e use of controlled procedioss inftially developed on September
24,2007, CSeIPP mc,ad@ metwd and mechsvical restrainis using e cut and "Herapeitic
mierventiong” as needed o "pecort [0S0 3%@%%%}3"&0{1 foniet iahde

{25% IPP for the use of 2 controlied provedure 4id not include g veport Trom OFs primary physician
identifying whether there Is any medicel svidence that & nonepeychiatrio medical condition(s) could result
in the demopstating of i*m targel behavion(s) or should be sonsidarsd In the development of the behaviar

managsment prograny or whether the use of a sontrolled procedure or mantal or mechanical restraints
wers madically contraindicated,

METOs sotes frowm the “45-Day Mesting” form [initial 107 meeting reguired 45-days after serviee
indtintion] dated September 24, 2007, siated that CF%s legs! represontatives "were notified that e
frequent implementation of az:uf'rg»nc}« sontrolled procedures required to manage FOs] risk fo self and
nibiers necessitates a programmatic response.” Also, that "although [FM5T previously noted preference for
The Time Out procedurs, af ths s;a»ﬁimg isfhe] appeared disturbed by the ides of Time Gut” However,
U57s lepal ropresenistive was ronsgured that sthe would recelve & wrillen program (o review prior i
fplemenigtion of any IPP for the pse of » controlied procedare, but was "potiied that i the meantine,
the emergensy use of confrotied procedures would continue to be implomented per palicy as needed to
keep {257 and others safe ™.

On tiw mf@a rm:f consent form for the IPP signed by FMS en Um‘x}izfzr L, 2007, M5 wrote that informed

cedures wag %mng ziven "o the Rule 40 addendum wio isic] use of
ms};" YR me@aé devices :maff or mechanical restraints” The informed consent form does nof identily
afternative provedures that have bean atlempled, considersd, and rejected as nut being effective or
feasible. instead it idemtifies the less ntrusive measures stafl will take prior © implementing the
controtled procedure. The sonsent form also does pot identilly the axend fo which the farget nsﬁhawii:fr 18
expected to change as a rasult of implementing the procedures.

Fivis provided the following infbrmation during an interview:

FhA5 did feal as i ofhe was baing forced to sign the conzent form for the use of the controlled p?m&f Ures.
FIEE found the use of manual or mechanioad restrainy ;‘sﬁm{mmﬁv averstve, However, FM3 reviowed the
PP and signed the consent on Oclober 11, 2007, for the use of room time oud r\niy with the mmmgma,y
stated in ihe comment seotion that s/he ealy agreed o th“ {ule 40 addendum wic {zic] uae of any
menhanios) devices mdd or mechanical restraints.”

RS provided the following information ciwwa y an Ivterview:

£

3

Ch43 felt that FMS had not boen coerced into providing consenty s/he Telt METO had given Fivs the
aptinn of consenting to an IPP for the use of 2 contrelled procadure. In addition, CM:e indicated that FM3
tonk “forsver” ¢ sipn the consent for the PP and thers was no foroe used do obtain the consent.

180

FadS rovided the following infurmation frome s-amatl correspondense betwoon FMS, OWE, snd PL:
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In an -l dated October 3, 3007, from a Seility staff person (£1) to FMS regarding dosuments
requiring signaturs by the sgalre premmm;m states in pavt, "1 s imperative that vou retury these
documants, with signatore ARAL

i an wemail dated October 4, 2007, from P1 o B3, regarding the same docoments klentified in the
Lietder 3, 2800, somall «5:(;?:% I part “{0I5%T reatment iz stalled because we do not have sagms:ﬁ
signriures on anything we bave given yor, 1 will be calling {UM5] again today to begin {8
trentment.”

Inn au e-mai deted Ootober 5, 2007, from CMS 1o FME, states inparls "1 i oy understanding that you
have reoeived the information é&ai documents addrossed in 10042007 smait Frors SP3 fo PRARY, and
returned the forms with your signetures. If vou have aot dovs this yet, B {s very Important that vou do
sign the frme and redusn them to METO ABAP. [ undsrstend and agres that you should ave fime to
reviow the plans befors yvou glva your congent. However, itis «m« irgportant that vou give vouwr consent
to aitow METO to work with your [sonfdaoghier] in order to help Thinvher] resolve same of Thisther]
isxwes.” And M zpoke e [P { today and i my understanding thet vour {son'sdaughier's] therapist wil
szt wirk with hisvher] satl you have consonted fo the pleans. In addition, METO may teke the stancs
that i the plans sre not appoved, they ¥ .§zfdy enuld have [himder] discharged From their facility, |
certainly hope i doss mod nome to that?

The IPF Rule 40 Addendum for the we of controlled provedures (JPP) as consanted to by FMS provided
the following information:

The secedonts Wentifled for these behaviors welode signs that C5: "may be Bustrated or agitated.

“Btaft wall encourage IG5 to use askill leamed in 8 ”’i‘fﬁ%f group, SAPE group, individusl therapy, or
isfhel mey choose an gotivity p avided by {hzs, her} Coenpstional Thevapy Assessment.” O35 refises,
staff will psk U5 whether there s snyibdng ©3 wanis totalk sbout” IFCS refuses to nee caliming
torhnigues end engages in any of the target bebavicrs, the sriteria has been roet for mplemeniation of the
sontrolizd procadure at which podut sigff deliver & verbal prompt o "stop the behavior.”

The IPP then allows for the use of time out and the nse of "approved therapentic technigues to esoort [OF]
inde Thisther} rovm/auiet table” The IPP did not pmvi“is for releass from e out as required,
specifically that "rolease ia {mmm;m o the persos's stopping o bringing under control the babsvior that
£ cvz*a;iaimi the time out aod nust cocur 2 soon us the behavior thet precipiitated the time out ahates or
siops,” Linder "Staff Response” for the "Behavicer” section of the IPP, siaff are directed to do the

following?

. Dreliver & verbal prosapt 1o 5top the bobavio " sud
"2 I ‘why comphivs, inform [him/ber] that 5 mwi&u of calin 1% expectsd before Time (Out i
discontinued,”

This contradicts the directives under "Staff Response® for *%z@ ’*Rzziaaw wamm *gevtion of the PP, which
directs malf to do the following: '

. After [CS] stops the babavior(s) that precipliated the Time Out, inform Thim/her] thet Ts/he
has met the sviterda o discontinue Thne Out and advise {hﬁm..fhw} that {o'he] may leave thisfherl g
bedromnfgniet table.”
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Heport 20074279

5% 1PP Rule L ddend
% ; $EX U‘ x’s’?(ﬂuf b ;{3 1
Pabserg thhom AYE

30

&
5

dum T tve vee of controlisd pz’mw

fon.? 5,

A review of the "Documentation for implementation of Approved Aversive andfor Deprivation
”&pmisz cmnp%eﬁ:*ﬁ E‘w staff following the use of & controllad procedure with CF betwee

'Pz'(wad z’z:"ﬁ-f‘"

Omly one i six oses of comrolied procedures tneluded uge of time oot

, 2T, orovided the following information:

The other Dve

DUOITE0es

(1PPY ideantifios Tour valegories of target
rione bobavior, phvsiosl aggression, major moperty destruction, and "AWGLY

inclyded the yse of manssl and mechanical restrainis
Timte Mechanical or Manusl Durption | Bort e | Behusdor Thne
Rawirabst fensen Tt
avery 18 Umand
wiin
TR | ELCR 27 mln Epte 'v‘ab"» i go o church; phvsicad i
manuabaimy ey laks dows, c;w solon {undefined
prang hokd, mgchanicad-cu =§f¢,
andd hobble Sia¥f tried "negotiation” and
“nifared positive altsmatives”
Mo documenied stlemptio use
L Hme ol . ,
CRyagan0y | EULP 2 i nfa - yaling; physinal aggression Y
manush-anm hay ks oo, furdefined)
o hiold
: - Siaf bied "negnlistion” and
| Mo docurnanted sllert o uss - “oosithee altamatives”
‘ i Hmg oul .
FTHOUE00T | BUCP % rrin néa argulng wi pesr & nod acoepling | no
manusbanm bar ke down, secivaction from stalf person
promes hiold | {BFY: showad 8P
| Mo doopemenied sfteanpt to use - Slalf trisd “nagotision” and
it ot "wiferad positive sltermaihves”
i form stades Ymet release oritaris”
§ o thers & 1o "raloese orieriy”
] i , -  Wentifedinthe PP
HZIR00T | BUCP 2 gin | iR | AWGL, atterapt to hit L5, £
i msruabanm bar lake down, | physical agoreasion - AWOL
prong il '
j % i "ried ook it
Mo dooumenied allempt o use i nagotintion” and
e ot o - o B ,
FI4200Y | PP AT WRITTEN & min e swinging fists at stalf Vi
Hmarout
Staif frled "verbal romplto
wabn” and i use “skills per Ruls
g
RGN & sriiny i siruek peer on back sight i
man\;.aarazrm bar take down shoultdan duting escort & room
{ for me out OF struek the siaf
bo donurnenied alempt uss
time out Siaft "stlemptad otghwith €8 (-

Dioenumentation B each ase of & mechay maﬁ resisaind Was wnw edod oo METOYs "Dmu;vzmwi;m} {82

Eamrgenoy Use of Congro!

fed Procedure,

* The fwo

L BLICR

g dated Ooinber 28, 2007

i , BEd

Fthe ong
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dated Movenber 1, 2007, do nof indivete thal immedisle Interveniion was required 1o profect the physinal
safety of the person or vihers and the use of those vontrolled procedures did not weet the eriteria for

O PP nedude provisions for the e of thne out and the use of "therapewtls imervention technigues” to
zoport OF 1o tme ouwt when needed. The informed consent obiained for the ves of the controlled
procedurs expliciily stated that the consent did net include consent o the ase of wechanics! restraiats 1
devicss. There was no evidenos tat METO atterapted 5 reviss the IP¥ and receive approval to include
el and mochanieal rastreints. Mo evidence that the BUCE reports were sent 1o the sxupanded 107 for
rerviows ur that the expanded IDT condiured on the areorgsacy uses a8 required.

Frior o the developmeent snd apywovel of the PP for the pleoned use of controlled procedures, bmergensy
wow of coptrolled procedures (EIICP) covarred 15 times betwaen August 10, 3007 and September 13,
2007, Por four of thase roported uses It was not clearly dosumented thet imimediate intervention was
raguired 1o protect the person o others from banm or (o prevent severs proparty damage that i an
inmediate theeat 1o the physical safery of the person or othurs,

-

# BUCE report duted Septernber 11, 3007, identified "proparty destruction - theowing & tpping over
chialrs® zx the behavior necsssitating the smergency uss of mmsel and mechaniss] restesinty which
muluded using 2 prove bold and log hobbles, Thers iz no dovumentstion thet the pronedure waa
uBeessEry 0 proverd sovers property dumage thet i sn immedinge thread 1o the phvsizal safsty of the
pEFSLn OF sthers. : '

®  RBUCE roport dated September 13, 2007, identified "plovsiosd aggression toward stafl™ as the reason
newsssitating the emergency use of menual and mechanical rastraints, which included use of "ankle
s vl amd beg hobble® but theve Is ne further documentation of whet ©F was doing that reguired
immediae imtervention fo protect others from hanm,

s EUCE repovts dated September D ond 180, 2007, dentified "AWOLS and "trving to g0 AWGL " as the
reason neoessiating the smergency uss of manue! restraint. In both nstences O3 was outsids bt &
waz not documented whather €F was neer the ontrencs of the campus (METO s campus is foneed a2
the porimeter) and af risk of leaving the campus snd entering the street unsalily,

& Forall BUCP reports 1 was not clearly documented i or when the EULTE report had baen sent to all
members of the expanded 10T, and for those Involving manuval and mechanival restraint if they had
been sent to METO Infemal revisw committes for review, within seven calendar days of the
gergenny use of the controlled procsdura.

#  For alf BUCP repovts 1t was not dosumented i or wiven the expandedt 10T conferred on the
emergancy use of {he confrollad proceduras, including whether the BUCE reporis were sent to all
rasniiers of the expanded I0T and that the expanded 1T defined the tavget behavior for reduction or
shirnination in observabis sud mensurable lernunology; identified the wuevedent or avent that gave
rige to the target bebevior [ thay aantified the perveivad functing of the target behavior served: and
detorodned what modifications should be made 1o the existing ndividos! progras plan 50 88 to not
requive the use of a controlisd wocedurs,

Teapositions:
Sdlsgation I BMETLY uses sosrcion to obtaln infosmsd consant for the uss of controlied provedures by

tuiling legal represertatives that vudess they consent to the v of the controlied provedure METO will not
serve the consunmy,

183
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Following interviews with case managers ansd family members/legal representatives and @ review of
informed consent docements, it isnod wzde‘m ihat METC coerced logal represenistives info giving
consent for the use of controlled procedures for consumers 0204, F ;.-}e % there was ovidenoe ‘i?’ia‘i‘
METO disrsparded the conditions of informed consent obiained fmm FM3, but & s inconclosive a3
swhsther METC used ccercion 1o obisiy the comsent from FMS.

®  Disposition: Inconclusive

Allegatinng 20 METOs Individus! Program Plans (PP} dwﬂ&md for the use of contrslied procedures
do not meet the reguived stsdards for sssesament, content, and review, including the fullure to obtaln a
report from the physician on whether there are existing medical m}ﬁéi’imm that could mault in the
demonsiration of behavior for which g controlipd proc edure may b proposed or should be considered in
the development of ap IBP for controlied procedurs use,

A review of the TPPs for 02-C8 was conducted and it wes deterspinesd that their PPz wers not in fuld
cosnpliance with the reguirements under rule part 9535.376{k

= Digposition: Vislstions defermined.

Allzsation 30 METO staff use controlled provadires for staff convenience and vot based on the standards
;.mti coputitions for use of the proosdures, 8.g., consumers are foid that if they do not stop in m@:gm‘;g E
hehavior that a controlled procedurs will be used and that no efforts to teach an alternative behavior are

figed,

& review of the IPPs and the vomrolied mocedure implemeniation u;}{:sm {or consamers C2-C5 was
copulucted and i conld not be determinad that s mﬁ"im{z ﬁ?wﬂ‘%:i controfied procedures for staff
comvenionoe, However, it was determined that the faciliby wes not i &H complinncs with reguirements
nnder rule part 88252750,

®  Disposition: Violaticns defermined.

Allepation & METO staff mplement controtied provedures on an emergency basis for siaff convenignce
without the consumers hehavior mesting the oritoria for use, Lo, immediate inlervention Is aeeded o
protect the person or othiers Bom physival injury or 10 prevent severe proparty damnags that 5 an
immediste threat to the ;:siwswai sefery of the person or others, and METO fails o complete the required
review and reporting when a comirolied procedure is ysed on ap emergency basis.

For conswme 3, T4, and 08, BUCE reports wers reviewed and ii was determined that for soms

LR
4865 i'.:‘*- controlisd v;rmmév zs were not implementsd, reviswed, or reported as reguived under

SINSIRBNCY LSS,
vule pard QSZS T

#  [Hspositinn: Vielstions determined.
Action Taken by Propram:

® The program ovised the Donwaentesion for Smergency Use of Controdled Provedurs {(Form 31025,
dated Janmary 20083 1o mcorporste « -'«isﬁmz‘igw wit %1 the BIDT by the UMEP following an BUCPE,

¥ The program revised the Emergency Use of Controfled Pr fém?ffm v domued ond Mechawicol 184
Rex umm {Policy Mumber 3503, sffontive mimmﬂy F, R, placing torpased omphasiz on
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Tablal
Comsurnay |
Doonmented Bmergency Lise of Controbled Provedures

Bermvior

' Date Mrohzolval o Banus! Resirsind - Durstion
DR A0 angst - 2 s& vty ] 15 min

Attempied to grab and bRt slelf peraon (S5

GRMAR008 | manuel -am 2 G ] 4 win

Moving in on 8P, pging 8P on shoulder

IREBI2305 vl - 2o bar tehe down 2B whn Funning 8 wi}i e Work Bator 2
OBABRO0S | ynaoual - ovons hold B oun Shoved 85
O 2E8D0R mrarain - aon by lake down i 1 oin | Shriling ot ot BP 2
WHITRUO0E | mwoual - arm %wr take down 2 oHn R AP it E‘aﬁa of band
‘E?’UE;‘ ﬁo manual -z bar lake down & min Hit SP with open hend
syanead ~ 2o ber ke dovn 2 yon Came 3t 58 wills hand rised

ovaramd & mechanins - cufls & habide 32 ndn

Pryvatont mgmeasiog {undefioud)

ﬂi%:‘ai:»é:’*" 1 omeousl & ychanicad - cuffs & hokble 1158 5 roin Hickad wal wiih e
Ry enzyaad -« B ber lador down 20-30 wour 1 Sload 05 8 Ines
"‘"Qi?(’:“«“f ol & mechaokal - cafls 2 fobble {30 rain

| DR 4 % mochanicsl - culfs 56 min

Came at SP m:.-; fﬁ push S8 ovar
Fhwsiesl g {intiedi

1 E’Eﬁ!ﬁ?.i%i?%"’ | uai & rrmchardeat ~c=;f;.> & hoblde 1% mir

Shovad BF

DEIAYIGDY i & mpchaniasd - mech not P 5 rain

Shavat 35

il & menhaningd - cufis & hokbls | 17 mn

GLIAGENGT | omar

Poking £F, mwinyg 41 on pesy

mznual ~ anm bar ake down 9 s Pushad 8P«
manial ~ s bar take down 1 i Touched 59, was blogked, caros et 8 agein 7 Physlesl
| angreesion (uodelined) )
GG TT mranun - A0 Dar abe down 1 i Poked SF, was hlosked, cams a1 BF amm!{’hw» ical
aggression f;ﬂd&f‘ﬁ@d}
CAIR200Y msnuml - srm by fake down 1 min - Touched 3P, was bothed, cams ai SF ageln 7 Physical

_sggression {undelined)

Throw kays a1 BF's head

e down i3
ol - cuffs & hobble | 4 min

, ataff bagan io amply C1's morm, 07 slammed
i) ﬂdq&»

3

drawer on

i - cuffe & noblde 27 min

CHERZ00T | Thanus) & mechanc

Banging haad on dony with Roros

DEBR20Y AT - 0T HaT TERE Sow Zrain { Pinching 5P, Hanging head oo dowe with oree
UBEZE00Y romnual - aroy bar take down 13 min {3rabbing at 8 ’*‘” Prwsical agaression {undefined)

GRFET7I2007 revensad ~ aven b fake down AR i

Trying to louch paors 3 8F and slamning furniture TORMEP
o davelon RAGTT

{hnds, Review

Taitiad & Dt

&

Iy, of Clew
Sve. Boview

Childven's Spse.
ur MRS Beview

Intake tu Dinta
Huge

185
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Appendix D

Informational Web Site Links
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Informational Web Sites

TASH http:/ /www.tash.oro

National Association of Councils on Developmental Disabilities
http:/ /www.nacdd.org

National Down Syndrome Society http://wwwndss.org

Autism National Committee http://www.autcom.org

The Arc of the United States http:/ /www .thearc.org
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Appendix E

Original Table of Restraints from the 10/29/2007
Site Visit
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METO Chart Review October 29, 2007**

Record # Rule 40 Restraint/Emergency Restraint®
1 i3
2 3
3 23
4 1
5 2
6 19
7
8 17
9 18
10 16
11 &1
12 42
13 8
14 10
15 15/37
16 3
17
18 3
19
20 i3
21 !
22
23
24 i5
25 53/2
26 i
27 !
28 i
29 12
30 i
31
32
33
34
35
36
37 1
38
39
40

*Numbers in Blue (Left) are Rule 40 procedures, numbers in Red (Right) are
classified as emergency use of restraints

** These numbers only came from the current working files. Many of the clients had
archived records showing many more restraints when a further review was
completed. For example one client had 299 restraints in 2006.
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COMPLAINT: UNDER FR.CP. 23 Money, Declaratory and Injuctive Rellef JURY DEMAND: 0 No
VIIL. RELATED CASE(S) . . ’
' IF ANY (Seeimstructions):  ypGE DOCKET NUMBER
DATE m@ OF RBCO
07/10/2009 ~ / E ;, Aoy
FOR OFFICE USE ONLY
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as required

by law, except as provided by local rules of court, This form, approved by the Judicial Conference of the United States in September 1974, is required for the use
of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil complaint
filed. The attorney filing a case should complete the form as follows:

L (a) Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendantisa goverﬁment agency, use only
the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and then the official, giving
both name and title.

(b) County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the time
of filing. InU.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land condemnation cases,
the county of residence of the “defendant” is the location of the tract of land involved.) .

(c) Attorneys. Enter the firm name, address, telephone number, and attomey of record. If there are several attorneys, list them on an attachment, noting
in this section “(see attachment)”.

“IL  Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.C.P., which requires that jurisdictions be shown in pleadings. Place an “X” in oné
of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.

United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an “X” in this box.

Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment to the
Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes precedence, and box
1 or 2 should be marked.

Diversity of citizenship. (4) This refers to suits under 28 Us.C. 1332, w_h/ere parties are citizens of different states. When Box 4 is checked, the citizenship of the
different parties must be checked. (See Section III below; federal question actions take precedence over diversity cases.)

IIl.  Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this section
for each principal party. . : i

IV.  Natureof Suit. Place an “X”in the appropriate box. Ifthe nature of suit cannot be determined, be sure the cause of action, in Section VI below, is sufficient
to enable the deputy clerk or the statistical clerks in the Administrative Office to determine the nature of suit. If the cause fits more than one nature of suit, select
the most definitive.

V. Origin. Place an “X” in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts.

Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441. When the petition
for removal is granted, check this box. : .

Remanded from Appellate Court. (3) Check this .bbx for cases remanded o the district court for further action. Use the date of remand as the filing date.
Reinstated or Reopened. (4) Check this box for cases reinstatgd or reopened in the district court. Use the reopening date as the filing date.

Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or multidistrict
litigation transfers. . : ’

Multidistrict Litigation. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. Section 1407. When this box
is checked, do not check (5) above. :

Appeal to District Judge from Magistrate Judgment. (7) Check this box for an appeal from a magistrate judge’s decision. .

VL Cause of Action. Reportthe civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional statutes

unless diversity. Example: U.S. Civil Statute: 47 USC 553
ess diversity ' . P Brief Description: Unauthorized reception of cable service

VII.. “Requested in Complaint. Class Action. Place an “X” in this box if you are filing a class action under Rule 23, F.R.Cv.P. \
Demand. In this space enter the dollar amount (in thousands of dollars) being demanded or indicate othier demand such as a preliminary injunction.
Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

VIIL Related Cases. This section of the JS 44 is used to reference related pending cases if any. If there are related pending cases, insert the docket numbers
and the corresponding judge names for such cases. )

Date and Attorney Signature. Date and sign the civil cover sheet.
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Jensen
V.
Minnesota Department of Human Services, an agency of the State of Minnesota, et. al.
I DEFENDANTS

Minnesota Department of Human Services, an agency of the State of Minnesota;

Minnesota Extended Treatment Options, a program of the Minnesota Department of Human
Services, an agency of the State of Minnesota, Director;

Minnesota Extended Treatment Options, a program of the Minnesota Department of Human
Services, an agency of the State of Minnesota, Clinical Director;

Minnesota Extended Treatment Options, a program of the Minnesota Department of Human
Services, an agency of the State of Minnesota, Douglas Bratvold, Director, in his official
capacity and individually;

Minnesota Extended Treatment Options, a program of the Minnesota Department of Human
Services, an agency of the State of Minnesota, Scott TenNapel, Clinical Director, in his official
capacity and individually; and

State of Minnesota



