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CONTENT:

Developmental ,Disabilities Assistance and Bill of
; Rights. Act of. 199.0, . (lithe (Act") '. as amended'by' •

Public.Law i. ·101-496

45 CFR 1386, Developmental Disabilities Final.
" ;Rules. dated November 20',.1989 , '

""\

PUblic .Law 101-496'wassigned 'October 31 , 1990.
Among ·t.he. new requirements ,were prov'isi(ms that
require immediate State attention .

. . ·This issuance: provides instructions to States:bn
i" compliance with" several of the additiClnal

-requtrements.imposed on states. by. Sections 102,
12,2 .and, .124 .of the' Act. ,It"is being· provided in
order to minimize: any disruption in the Basic
state Grant Program. The requirements set forth in
this instruction are in addition to other
requirements of the Act.
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Thes~'new requirem~nt~ are:

section 102(5) "
The term "developmental disability" means a
severe, chronic disability of a person five
years of age or older which --

(E) .•. except that such term, when applied to
infants and young children means an individual
from birth to age 5, inclusive, who have
substantia;L'deVelbpIilental delay or specific
congenital or acquired conditions with a high
probability 9f resulting in developmental
disabilities if services are not provided.

The definition :of"'developmentaldisability" has been
amended to ,more'accur.'ately include infants' and: young
children with deve:\,apmental disabilities, ,Infants and
young children may have substantial and recognizable
developmental delay from birth or conditions which place
theroat high; risk for' developmental di'sabilities which may'
noti'.be ·manifested by functional limitation in three or more
,areas listed in, the, definition.

Of the seven major life areas, only three major life areas
apply to infants and young children from birth to age five;
receptive and expressive language, learning, and mobility.
Four of the functional areas self care, self-direction

"capaciJty for independent living and economic 'self--' ,
sU;Eficiency., do nptapply, or, are very limited in their
application to infants and young children.

seotion .122 (b) (1) (B)
The plan must 'designate the state, agency which,
on behalf of the state, shall receive, account
for, and disburse funds based on the state plan
requizradi.n section 122, and shall :provide

'I, xequixed assurances and otheradmiilistrative
support services." I

",The mandated ,role and responsibilities of the designated
state agency: with 'r,espect to basic State grant funds has
been delineated to clarify the relationship between the

,planning Council and:the designated state agency. The
responsibilities of' ,the designated state agen'cy are

i,
I
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expressly limited to ensuring that expe l1dit)-lresare made in
aC'nianner consistentwithth~state lawre,g~l::dinggrants and
contracts,' proper ,acCountirig,'!:lookkeeping, 'and Other fiscal

,controls,theprovisionofassuranceS,'andthe'provision of
adll\inistrative' support services for the program;"With the
exception of lIadmihistrativefUrids"desii;Jnated under
sectiori122 (d)(l), the 'designated State agency ,is to
implement the Planning'counciI'sdecisions regarding the
operation of the council and its staff,'implehtentation of
the approved State plan, planning, coorainat;ion,advoc<',cY,
iandadll\'ltli!stratidn of priority area activities .. ''''l'he ,Shte
Planriing Council must, mai!ntlaih the, right'to"direc:t;: the

'expendituresof' the Basic Sta,te Grant funds to the' ',,"
<pr,io:dties, and the intehded"activi:ti!esd~sigriatedih the
•state 'plan'So 'Tong'" as ;'it' is' 'consisteht ~ith' 's j::ate , law.'
.. l:.'·'U'} i ,J .l~,h '/ i,1 ';':'. ".'/':";;~.I ;." 'i,'f ",:

sectioh124'(ia') "" ",;'j, i'."'",

. Each, state wirJi'ob.' recei!vei:P assistanc:eunder"tHis
,part sHall establish a 'state plannin,CJ, COUn'dl't,o",
serve as an advocate for "all<persons witH' .
devel(!)pmenta9. disabiliti'es by cti+ryiil'l out'

\ ,'j priority area activltie~.
! if) ;>, ,'/ r .:)' ..' .

'Se6tion122(bl(2) (e) " "i' ," " • '

, describe (arid providefbr the review annually
i and revision of the l description not 'less often

than once every three years) (i) the extent and
scope of services, supports and otheJ;" ", ,
assistance being provided, or t6 be;pr6'v~de<1,
to persons with developmental disabilities,
under such other 'state plans" orpc:>licies
affecting, federally assisted,Stateprograms
that the state 'conducts and'in'Whichpez:sons
withdevelopmentaJ, disabilities are or maybe
eligible to participate, including programs
relating to education, job training, ,vocational

,rehabilitation)" pUblica.ssiiitance, medical'
'assistance, 'socialservices/cni,id welfare,
'maternal;and cliildhealth,;'aging, programIii for

,"'childrenwith s pecialhealthca'1"eneeds ~
\h'ousjjng;transportatibn~, te~hnoioif.<,. '
comprehen~;ive ,heal tn 'and mental health, 'and
suchother'prograIIiS as) the 'seci:etarymay ,

:specify, i(ii) the extent to' ~hidl such '
rederally:assistea state programs develop and
pursue interagency initiatives aimed at
improving and enhancing services, supports and
other assistance, which result in increased
independence, productivity, and integration
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", ., ;i11.t O '(tlJliJ c011l11lll,nityXor.• per;1ons w;i th dey:elop1DePt.al.
¢/iSCW;ilitiefi,.and,(,ii,4) ,hc;>w tuPds allotted to. the
,§t,ate;i!l)aqcprd",pce!w~th$ection125 will be used, to

cOlllplelJlent }IPa augmept ..rather.,th,ap duplicate or"
:Z7eplace.sepviqes ,~or persop{>'withqevelopment.al·.·
,disabi+;L ties, ,apd the;i.:; t~ilies ",ho:areeligibletor
,F,eder?liilfis;ist.apceunder,suC;h ot}JerStiate
; ;P}:;ogtJf.mf?,:/;• •,. '" f : i i;

;·,:;';'\i'::;'::I,.'~'i;'.)._.r\ .,);:i:',; ,:.C! _,J >. :"-'Jf.,~j'- ~;!.i·,;JI. <, '
.Th~ll)j:\rda:t;e<;liFey,il;l'" ofi3,ta"taiprogramsha,sbeeni .c;lariHel:l
an~ :l:>rocll:iem~cl,: Tn,J;"l1le, new RrogF.jl.l11 ,iirea~, a;t",eincludeclinthe
list f~f; reqtiire<;lirev:iew.N:o~allfederl!llyassistedState
J?,f99:fiilll!il t,lla~\J;lf9'olic;le,serv.i9l;l:;;wMc\1,bElnefi t pElr:;;c:ms)with
develppme,nt,~l,dti!ila~ilitie~ar,e req\lired,to deve:lop .a, .Stiite
plan. In those instances where an agency does not pUblish
a State plan, the Council must review releYant policy
doc,l.lIl\erts, ,reportlil" and; P.r9g;z:ams w,1J.ich pertain'to that
age.l1cy.ancl ,ta~e, J,t:ltO c9ns}derat,ion ::the finclingsand
conclusionsL Jnt,h,e, clevElloplllentof! g9als, objectives and
strategies. ·"pouncils 'lilhould sPElcifY in their state plans
which federal assisted pr9gralJllil,without state plans they
will review, based on which State plan objectives, and
describe how such review is seen as ~,c;:omponent:o:tira larger
strategy·. 9t im'l;lS,~,:Lga:ti(;m. into,) the,oPElratipn! of· the serv:Lce
deli:v~ry.,sY$~Elm on bena,If o.fall,persolis , with developmental
d:Lsabilities. . ~i \

sect:L(:l1!~n(l;l'){2,) (D)" .,., . . ..
ass~t?~~anc1i:f apPJ;op.r;iat~, upgatethe findings ot
the report;ico~d~ct~d,P'Pi§yantto"sub~ection' (f),
~d "r@port;'o~<,,apy progrel$s~chieved .concerning
;is.suesiq~nMt:i;edint:h~x~port: conduct:ed pursuant
.'tosyCh,.sqb,lJeqt,;iqn in:t1;J(ii previous tiscal .
Y~a::', ..•. ,•• ,- !,-~"'< ';: L\ ~,"'_.-' .'. '.' . ,. -.\

". ',' ,
councils, sl'\ould as;;\ :ii~,;:1;,qf ,their I:llanningprocess, review
their find:LJ1.g$, ,an4, report, ont,he CUJ:"J:"e,ntstatus with
J;espec1;to ,those, fin.4ili,gf!and,lJ,se ~h'7sefindin~s to addJ;ess
~ssues of con,ce,I'n~i:l~cll,...eJ:e, idenhf~ed py ;,the~ranalys~s.
Councils do not. h,aveto, i concl\l,c;1:;"CI cqlJlprehensive ' review,
analys i s.and, ~ritt,enJ:eport, ,similCl,I', to the." 1999 Rellort"
each year ,b\l.t ,s!?c,quld.co,nsicle,r their finclings as they
develop theiI',.stat,e,plans and to r,ep0I't.qn progress made in
reaching the r,ec.ornmendations in, thei,rClmiu,al l'epol't.

:\ .

... .~ . , ,; i

)



) Page 5

Section 122(b) (5) (B) (iii)
B1l', an,a,lysi,$.,pf th~,,~l'(3cia,.J.an,a·co1llll!on.neeas ,of all
~lfbpp1?~,~a,Biqns 9f ,.l'(3rsons wi th .d~velopJllentd

"" \~~$.abJ;l~,t:~~t>.;... ."
;,; :'.. .' • " ".. . l....~· "j. .' '. _ .'. ',," . •

Sechon 122 (b)(5) C~) (w) ," ,i

, con:;;lae;r;atio:{l of the:r;eport c:onducted, pursuant to
subsectiozi' (i); •••.

D\I.;J;'ing "tpede'l{Ei!loplJI,ent R,f: tb,e. state iPl;alh' the Counciils,),
should, af; apa:t't :<;If ,th~ir, planning·Pl:'oc.ess, revi'ewi'the
fi,ndin9's of,'the "1'9:90, Report" On the" c1,l1:rent status ~with'
x'esPept ,tothose,~.in4ingsand1.lse, ,these findings ,to, address
issues,()f conCern w-hipn, we;reidentified by their, analysis.
This ;t:eviewsl).()ulcj.,consifier all sUbpopulations of persons
with,developmenta;!., di:f!apil,i,ties,incl:IJ.dingtb,e unserved,and
underserved. :il}" '; ""

Li).J

l

)

•

Section 122(b) (5) (D) (i)
The plan must provide that not less ,tpan, 65 ,

,pelee:llt, 9:f;tJ:Je,amou!)t:\ aya,iilable tq,the) State,
, ,!lpqe:r:, ~eCbP:{lJ..?5,w;r;!J., be expended, for , iii

" activit,fa!? 1.,ll', tlle feaeral priority,areaot"
employment activities, and, at the discretion

"i' ~f tpa Stat;e, ac;t;lyitie!?in.a,llY pr all:q:f}(the "
.t:lJ.re~ ,other Flllqera:[. Pl:'tori ty, ar,eas .' and a Sta till '
P:rio;r.,i;t:Y, ,arllla,'t;he c:qnduct ofth~ analyses
sPecifi,.edi1J.c:J,a~t>.e:;;,(J) A;llrough (v) qt;,'\
,su1?Pa,,;ragraph, (B) ,tpe' imp).,IIIJ11~ntatiqnof

,i", pa:rag;r;aph(3),Elna, sUbse<;t;tpn(f)" and ,,'
ti,,, CiStiviti~,s,wh,ic;:haq.dl:e,.:;;th.e.illlP).e)!lfimtation qf" ,I;,

Ii I, r,eco~enaat:iqn,:;;, ,1!1a,4.e t,lli;he:' r:epprt describea in, ,,)
:;;~bse,ction, (f), inc:J,.udd,p.g. :r;ec:q1llll!f'llla;Jtiqn:;;, which

;,ifjdare,.s unservedem.d unde;r;s~:rve(l:~ " I,,,, ,.j

" 'populati'ms;. 0" ,if' ' 'f' ' " ,"

;, i,~ " :. : _l i_': !. i.-;l -;', i .. ;;; (: " ' J '

sect16ri 122(d) (1) ..
At the request of any State, a port.i.9~· (J)f any',,,;:
a).).otmallt"pra).lqtIl/ent;:;;, o[::;uc]+ statf'l undf'lrthis

. pa,rtfot,an,Yti~q~ld~f:lar,saallp~"availElble to pay
one':"',hCilt (or syqh slll?!,ll,Eir sllCirf'lEls th~,Statf'l"may

requ'est) ot t;he,.exp1lt:llaj.tUJ;es· founq ,J'lece~sary ,by
t:1:le SesretCil:'yfo,J:" the, P:P.O,Pf'lJ; anq;.efttcient
exerci$.~Qt.t;he\tul!9.t;i,on:;;of i;hestCite aesignated

\.. agensyappr,oved~lld,ertais .section; except that
not III0J:'et1,lan 5per:,centumof,t,hetotCil of the

,a.j.lo,t,II/.ents, .of .~ucll state foranYf,iscal, year, or
$50,000, whichever is less, shall beavailab).e for
the total expenditures for such purpose by the



Page 6

': ("-r) (t.') !

)

, .\

i,stateagencydesigilatediJnCler siibs~ctioll .(b) (~) (B) •
Payments under"this paragraph may ~e' iflaqe in advance
or by way of reimbursement, and ,HI' such installments,
as the Secretax:y may determine. ,\~~at:e '. contribu.t~~ns
pursuant to. thu paragraph maybe .qounted. as part' of

'such' state 'Is'\ nob-Federal' share of'allotments under
this part. (, ...

FundfngJ f6r"admin±stration ort.he:st,a'te'planu h~sbeeri'
eliininatiedandrep'l'at:ed Iby 'fUhdirig'liifiited' t.o the . ,r, ','
"administrative support ftinct1ons'of'tHe'designated's1iate

,', agency;". St:ates 'may! .use ail state contribUtions 'in ,. ii
calp'ulat1ng,thei'r: 'portion df the required non-Federai' .....
match. The 'matcll ,reqUired 'for the '. "fundti6nsot t:l1e' 'J'

,.designated' agimcY",tt\ay'sim1iltane'ousl:y' be Used in the
aggregate match for projects funded under part B'as
required in section 103.

Section'1:22('e)'(5)'" .J' ii'.' """" "
After, ootober '~/'~990, thEi'Pl'an1iihcjcoiil1ci'.(l may
issuea''reqliest' .for a'rev-iew pr 'the <fe:;ignation of
thedesignat'edSta'teagelicy 'by:;tfheGove:rnor~,
r\ ',') ~ - '- ". - ~,'!.:J ,I '-.' - ',' ..,

A new pt-ovision hasl:ieen indllide''d'q:lIi redesignai:.io\'i; The
Councils are 'allowed;"a:t' their initiatioh, tp reqUest that
the GovernorreView·the'designated'state agency, for
purposes of deterininingthe',appropria'tE3ness' of such
designation. Th'e determination. 'is:bl'it'ia.ted by the
Planning Council'" and is', madea'tthe ,'Governor ,'s discretion.
However," the' Governor; mU'st. make·. an indepenc:ient 'assessment
of the lfmpacttihel'cU'irrent' desig'na.t~onhas orltne aoility of
the COUrlcil' to', 'se:rV~';'as 'an "advoc'atefbr' persons W;ith
developmental disab',iHties. 'Before"a decision is made the
Governor must consider the comments of the qeneralpublic
and non-agency members of the state Planning council.

" \,

Section '124 ('c) (1) "', , ,"'........ .'
'Each state' Planning CouncJ.1'shall prepare and

'iI, (,approve abuaget using'aiilouhtspaidto tl1e'state
" "underthis part· torun<I"all ~ctivities' under this

" 'part,(eXbept administrative c"sts described in
section'~22(d)'(1.))andto'iiLt~'si1ch staIr and

.obtain the 'services o:f',siich"prbfessl.ollal,
'technical:, 'and cl:eric2il ps.l:"sdnnel'consiStent with
State law as .'thestatElPlanhl.ng council. determines
to be necessary to carry 'out 'its ',functions under
this part. " '"",' j ..' ,\ . ':'
': '~. ji! ! \. i: .! i \'i

)

)
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Section 124.(c) (2) . .... .., '. '. . '. .
Eachstijlte' Planning coiiIicH shall,"cbnsisterit wi th '
state law, hire a Director of the state Planning
Council who shall be supervised and evaluated by the
state Planning Counqil andwhq shall hire and
supervis.ethe staff'of the state" Planning Council.

,\ ",Ii" '

The State Pli!uiriing'Couricd.'lisnow J;'~ciuirEldto prepare and
approve its own budget for PartlB tunds.Councils now have
the authority to hire staff or fill staff vacancies when
such staff are paid from funds allotted under Part B, even
when the State has invoked a freeze pn State hiring.
Adequate staff must be available.totl'\eC01l,ncils in order
to carry out the (responsibilities' of' the' CouIicils in a
timely and effectivEl,manner, The Director "of the: p6te
Planning Council is responsible for., inf0J:"llIingthe '
designated state agency of'counc'Hpractice~'and ehs\.1ring
that they are consistent with State 'law and administrative
code.

Section 124(d) (1)
, Each statePlannin'g,lc,,:uricil~ha1.1~;'
('1JY'dBvelop'abdsubmit'after conSUltation with

," "'the state· agency' de's'igilated uilCler'section
" J122(b)(1) (B) the state Plan required'bY this

part, inclUding the specification 'of Federal
and state priority area activities under
section 122 (b) (5) (D) (i); .••

,)

INSTRUCTION:

EFFECTIVE DATE:

•

The designated State agency is responsible for
providing the assurances required by the Act
persuant to Section 122(b) (1) (B). The Governor
or designated State official is to sign the
acknOWledgement of the new requirements for the
Developmental Disabilities Basic State Grant
Program. States are advised that all
requirements are in effect as of October 1,
1990. No later than June 15, 1991, each State
must submit to the appropriate Regional Office
the attached acknowledgement that it will
implement the new requirements. The
requirements must be addressed through either
amendments to the current State Plan, the new
Three Year State Plan for Fiscal Years 1992
through 1994, or other appropriate action by
the state.

Date of Issuance
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,iU , iiREG±ON~L AOMINi§TRATORS, OHOS
'. ; .'.'

\('

Region I STATES:
Mr. A. Kenton Williams
Regional Administrator, HOS
John F. Kennedy Federal Building
Room 400,., . .',

'. , ", . ..' ~ ,'. , ."\ ,

Boston, Massachusetts '02203'
Telephone: (617) 565-1101

CT,ME, i-J.~ rm, RI,' vir ii,

Region II STATES: NY, kT; PR; \tt
Mr. Thomas OePippo
Regional Administrator, HOS
26 Federal Plaza, Room 4149
New York(. Nel« Y,Orkl027~ 'i,
Telephon~: (212) 264-3472' .

"',
,\ ; Ii .

) Region III STATES:
Mr. Richard Spitzborg
Regional Administrator, HOS
3535 Market Street
P.O. Box 13716
PhiladelphiiS, Pennsy~vania 19101
TelephOne: ." (215) 596-0351'

DE, ,./olO,Pi.' V"A.',',WV DC
" 1< '" ! t.

! .'

Region Iy
Ms. Nell Ryan
Regional Administrator, HOS
101 Marietta Tower, Suite 903
Atlanta, GeorgiiS 30323
Telephone: (404) 3~i-2j98'

STATES:

'f' ,';

AL,'FL, GA, ~'i;'~s, NC,$C: 7',

! ;

, .'

\ )

Region y STATES: IL, IN /l'I;, MN," Olf, WI
Ms. Kay Willmoth
Regional Administrator, HOS
105 West Adams Street, 21st Floor
Chicago, Illinois 60603
Telephone: (312) 353-8322

•



Region VI SIA;+ES:
Mr. Marvin Layne
Regional Administrator, HDS
1200 Main Tower B~ilding, Room 1050
Dallas, Texas 75202
Telepho~~:(214) 767-4540,

AK", LA, NM, OK, TX
,",. ", 1

I )

t ; , ! ~

Region VII STATES:
Ms. Linda J. Carson
Regional Administrator, HDS
601 E. 12th Street
Federal Building, Room 384
Kansas city, Missouri 64106
Telephone:' (81'~ 426-39~1,

,.J ~ )~ I , I .'

i I

Region VIII STATES:
Mr. David Chapa
Regional Administrator, HDS
Federal Office Building, Room 924
1961 stout Street
Denver, Colorado, 80294
Telephone:" (30~~ 8~4-2~~2'

Region IX
Mr. Roy Fleischer
Regional Administrator, HDS
50 united Nations Plaza, Room 450
san Francisco, California 94102
Telephon~:,(415), 556-7828

, '_..' J., .... ,.•

Region X STATES:
Mr. Edward Singler
'Regional Administrator, HDS
Blanchard Plaza, Mail Stop RX 30
2201 6th Avenue
Seattle"Washington 98,121
Telepho~e: (206) 44~-2430

',',:) .1

\. ,-.
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