ADD Legi sl ation
and Final Rules
FR Sept enber 30, 1996

LEGQ SLATI ON:

The final rule inplemented the Act's anendnments of 1990 and
1994.

The Devel opnental Disabilities Assistance and Bill of Rights
Act Anendnents of 1990, Pub.L. 101-496, (the Act), made such
revisions as:

(1) included to the purpose of the Act the comm t ment
toward enabling all people with devel opnmenta
disabilities, including those with severe disabilities,

to achieve interdependence and inclusion into society;

(2) strengthened the independence of State Protection and
Advocacy systens;

(3) established core awards for University Affiliated
Programs training projects; and

(4) broadened the purpose of Projects of Nationa
Significance to include supportive living and quality
of life opportunities.

The Devel opnental Disabilities Assistance and Bill of Rights
Act Amendments of 1994, Pub.L. 103-230, (the Act), made such
revi sions as:

(D i ncl uded findings that enphasize respect for individua
dignity, personal preferences, and cultural differences
in the provision of services, supports and other
assi stance, and recognize that individuals with
devel opnental disabilities and their famlies are the
pri mary deci si on-makers regarding services, supports,
and other assistance they receive;

(2} ensured that individuals from diverse racial and ethnic
backgrounds are fully included at all levels and in al
activities authorized under this Act. Thi s includes
| anguage regarding unserved and underserved popul ati ons
and "culturally conpetent” services, supports and ot her
assi stance;



(3) required State Devel opnental Disabilities Counci
activities to pronote system c change, capacity-
bui |l di ng and advocacy;

'‘A) clarified the responsibilities of the State
Devel opnmental Disabilities Council and the Designated
State Agency;

required the Protection arid Advocacy System (P&A) to
hire and maintain sufficient nunmbers and types of
qualified staff to carry out the P&A' s function

(6) protected the confidentiality of client records;

(7) required devel opnment of new program standards for
University Affiliated Programs; and

(8 directed the Secretary to support grants to conduct an
i nvestigation on the expansion of part B prograns
(State Devel opmental Disabilities Councils) to
individuals with severe disabilities other than
devel opnental disabilities.

Public Law 104-183 extends for three years the authorization
of appropriations for programs under the Act through Fisca
Years 1997, 1998, and 1999. There were no amendnents.

KEY REGULATORY PROVI SI ONS

SUBCHAPTER |--THE ADM NI STRATI ON ON DEVELOPMENTAL
DI SABI LI TI ES, DEVELOPMENTAL DI ABI LI TI ES PROGRAM

PART 1385-- REQUI REMENTS APPLI CABLE TO THE DEVELOPMENTAL
DI SABI LI TI ES PROGRAM

Section 1385.3 updated DEFI NI TI ONS. .

ACF means the Adm nistration for Children and Famli es
within the Departnment of Health and Human Services.

ADD neans the Adninistration on Devel opnental Disabilities,
within the Adm nistration for Children and Fam | i es.

Commi ssi oner neans the Comm ssioner of the Adm nistration on
Devel opnental Disabilities, Adnministration for Children and
Fam |l i es, Departnent of Health and Human Services or his or
her desi gnee.




Devel opnental disability shall have the sanme neaning in 45
CFR Parts 1385, 1386, 1387, and 1388 as it does in the

Devel opnental Disabilities Act, section 102{8), which reads
"the term devel opnental disability' neans a severe, chronic
disability of an individual 5 years of age or ol der that--

(A is attributable to a mental or physical inpairment or
combi nati on of mental and physical inpairnments;

(B is manifested before the individual attains age 22;

(Q is likely to continue indefinitely;

(D results in substantial functional limtations in three
or nore of the following areas of major life activity--

(i) self-care; [
(ii) receptive and expressive |anguage;
(iii)learning
(iv) mobility;
(v) self-direction;
(vi) capacity for independent I|iving; and
(vii)economc self-sufficiency

(B reflects the individual's need for a combination and
sequence of special, interdisciplinary, or generic
services, supports, or other assistance that is of
l'ifelong or extended duration and is individually
pl anned and coordi nated, except that such term when
applied to infants and young children nmeans i ndividua
frombirth to age 5, inclusive, who have substanti al
devel opnmental delay or specific congenital or acquired
conditions with a high probability of resulting in
devel opnental disabilities, if services are not
provi ded. " Such determ nation shall be made on a case-
by-case basis and any State eligibility definition of
devel opnental disability or policy statement which is
nore restrictive than that of the Act does not apply as
the Act takes precedence.

Protecti on and Advocacy Agency means the organi zation or
agency designated in a State to adm nister and operate a
protection and advocacy (P& system for individuals with
devel opment al disabilities under part C of the Devel opnent al
Di sabilities Assistance and Bill of Rights Act, as anended
[A P&A System under part C is authorized to investigate

i nci dents of abuse and negl ect regarding persons with

devel opment al disabilities; pursue adm nistrative, |egal and
appropriate renmedi es or approaches to ensure protection of,
and advocacy for, the rights of such individuals; and
provide information on and referral to programs and services
addressing the needs of such individuals (section
142(a)(2)(A).]; and advocacy progranms under the Protection
and Advocacy for Mentally ill Individuals Act of 1986 (PAIM
Act), as anmended, (42 U.S.C. 10801 et seq.) the Protection
and Advocacy of Individual Rights Program (PAIR), (29 U S.C
794(e); and the Technol ogy- Rel ated Assi stance for

I ndividuals Wth Disabilities Act of 1988, as anmended (29




US. C 2212(e)). The Protection and Advocacy agency al so
may be designated by the Governor of a State to conduct the
Cient Assistance Program (CAP) authorized by 8112 of the
Rehabi litation Act of 1973, as anended, (29 U.S.C. 732).
Finally, the Protection and Advocacy agency nay provide
advocacy services under other Federal prograns.

Section 1385.6 is updated re Enploynent of individuals with
disabilities.

Each grantee which receives Federal funding under the Act
nmust neet the requirements of section 109 of the Act [42

U S.C. 6008] regarding affirmative action. The grantee mnust
take affirmative action to enploy and advance in enpl oynent
and otherwise treat qualified individuals with disabilities
W t hout discrimnation based upon their physical or nental
disability in all enploynent practices such as the
follow ng: advertising, recruitnent, enploynent, rates of
pay or other fornms of conpensation, selection for training

i ncl udi ng apprenticeship, upgrading, denotion or transfer
and layoff or termnation. This obligation is in addition
to the requirenents of 45 CFR Part 84, Subpart B
prohibiting discrimnation in enploynent practices on the
basis of disability in progranms receiving assistance from
the Departnent. Recipients of funds under the Act also may
be bound by the provisions of the Americans wth
Disabilities Act [Pub. L. 101-336, 42 U S. C. 12101 et seq.]
with respect to enploynment of individuals with disabilities.
Failure to conply with section 109 of the Act may result in
| oss of Federal funds under the Act. If a conpliance action
is taken, the State will be given reasonable notice and an
opportunity for a hearing as provided in Subpart D of 45 CFR
Part 1386.

Section 1385.9 Gants adm nistration requirenents was
updated re P&A and access to client records.

(e)(1) The Departnent or other authorized Federa
officials may access client and case eligibility
records or other records of the Protection and
Advocacy system for audit purposes and for
pur poses of nonitoring system conpliance pursuant
to section 104(b) of the Act. However, such
information will be Iimted pursuant to section
142 (j) of the Act. No personal identifying
i nformati on such as nane, address, and socia
security nunber will be obtained. Only
eligibility information wll be obtained regarding
type and level of disability of individuals being
served by the P&A and the nature of the issue



(2)

concerni ng which the System represented an
i ndi vi dual .

Not wi t hst andi ng paragraph (e) (l)of this section,
if an audit, nonitoring review, evaluation, or

ot her investigation by the Departnent produces
evi dence that the system has violated the Act or
the regul ations, the systemw || bear the burden
of proving its conpliance. The system s inability
to establish conpliance because of the
confidentiality of records will not relieve it of
this responsibility. The systemmy elect to
obtain a release fromall individuals requesting
or receiving services: at the tine of intake or
application. The release shall state only
information directly related to client and case
eligibility wll be subject to disclosure to
officials of the Departnent.

PART 1386-- FORMULA CGRANT PROGRAMS

Subpart A--Basic Requirenents

Section 1386.2 was anmended to include additional guidance re
obligation of funds...

b) (i

(c) (1)

A State incurs an obligation for acquisition of
personal property or for the performance of work
on the date 1t nakes a binding, legally
enforceable, witten commtnent, or when the State
Devel opnental Disabilities Council enters into an
| nt eragency Agreenment with an agency of State
governnent for acquisition of personal property or
for the performance of work.

The Protection and Advocacy System may elect to
treat entry of an appearance in judicial and

adm ni strative proceedi ngs on behal f of an

i ndividual with a devel opnental disability as a
basis for obligating funds for the litigation
costs. The amount of the funds obligated nmust not
exceed a reasonable estimate of the costs, and the
way the estimate was cal cul ated nust be
docunent ed.

For the purpose of this paragraph, litigation
costs nean expenses for court costs, depositions,
expert witness fees, travel in connection with a
case and simlar costs and costs resulting from
l[itigation in which the agency has represented an
i ndividual with devel opnental disabilities (e.qg.
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nonitoring court orders, consent decrees), but not
for salaries of enployees of the Protection and
Advocacy agency. All funds nmade avail able for
Federal Assistance to State Devel opnent al
Disabilities Councils and to the Protection and
Advocacy System obligated under this paragraph are
subject to the requirenent of paragraph (a) of
this section. These funds, if reobligated, may be
reobligated only within a two year period
beginning with the first day of the Federal fisca
year in which the funds were originally awarded.

Subpart B-- State System for Protection and Advocacy of the
Rights of Individuals with Devel opnental Disabilities

A new section 1386.19 was added to include definitions tied
to the P&As:

Abuse neans any act or failure to act which was perforned,
or which was failed to be perforned, knowi ngly, recklessly,
or intentionally, and which caused, or may have caused,
injury or death to an individual wth devel opnenta

di sabilities, and includes such acts as: verbal, nonverbal,
mental and enotional harassnent; rape or sexual assault;
striking;, the use of excessive force when placing such an
individual in bodily restraints; the use of bodily or

chem cal restraints which is not in conpliance with Federal
and State laws and regul ations or any other practice which
is likely to cause i mediate physical or psychol ogi cal harm
or result in long termharmif such practices continue.

Conpl aint includes, but is not limted to any report or
comruni cation, whether formal or informal, witten or oral,
received by the system including nmedia accounts, newspaper
articles, telephone calls (including anonynmous calls), from
any source alleging abuse or neglect of an individual with a
devel opnental disability.

Designating Oficial nmeans the Governor or other State
official, who is enpowered by the CGovernor or State

| egislature to designate the State official or public or
private agency to be accountable for the proper use of funds
by and conduct of the State Protection and Advocacy agency.

Facility includes any setting that provides care, treatnent,
services and habilitation, even if only "as needed" or under
a contractual arrangenent. Facilities include, but are not
limted to the following: comunity living arrangenents
{e.g., group hones, board and care hones, i ndividua

resi dences and apartnments), day prograns, juvenile detention



centers, hospitals, nursing hones, honel ess shelters, jails
and prisons.

Full Investigation neans access; to facilities, clients and
records authorized under these regulations, that is
necessary for a protection and advocacy (P&) systemto meke
a determ nation about whether alleged or suspected instances
of abuse and negl ect are taking place or have taken pl ace.
Ful | investigations may be conducted independently or in
cooperation with other agencies authorized to conduct

simlar investigations.

Legal Guardi an, conservator and |legal representative al
mean an individual appointed and regularly reviewed by a
State court or agency enpowered under State |aw to appoint
and review such officers and having authority to nmake all
deci sions on behalf of individuals wth devel opnental
disabilities. It does not include persons acting only as a
representative payee, person acting only to handle financial
paynents, attorneys or other persons acting on behalf of an
i ndi vidual with devel opnental disabilities only in

i ndividual legal matters, or officials responsible for the
provision of treatnent or habilitation services to an

i ndi vidual with devel opmental disabilities or their

desi gnees. !

Negl ect nmeans a negligent act or om ssion by an individua
responsi ble for providing treatnment or habilitation services
whi ch caused or may have caused injury or death to an

i ndi vidual with devel opnental disabilities or which placed
an individual with devel opnmental disabilities at risk of
injury or death, and includes acts or om ssions such as
failure to: establish or carry out an appropriate

i ndi vidual programplan or treatnent plan (including a

di scharge pl an); provide adequate nutrition, clothing, or
health care to an individual wth devel opnent al

disabilities; provide a safe environnment which also includes
failure to maintain adequate nunbers of trained staff.

Probabl e Cause neans a reasonable ground for belief that an
I ndi vidual wth devel opnental disabilities has been, or may
be, subject to abuse or neglect:. The individual making such
determ nati on may base the decision on reasonable inferences
drawn from his or her experience or training regarding
simlar incidents, conditions or problens that are usually
associ ated with abuse or negl ect.

Section 1386.20, Designated State Protection and Advocacy
agency updated the redesignation process.



(d) (1)

Prior to any redesignation of the agency which
adm ni sters and operates the State Protection and
Advocacy (P&A) System the designating official
must give witten notice of the intention to nmake
the redesignation to the agency currently

adm ni stering and operating the State Protection
and Advocacy System by registered or certified
mai | . The notice nmust indicate that the proposed
redesignation is being nade for good cause. The
designating official nust also publish a public
notice of the proposed action. The agency and the
public shall have a reasonable period of tine, but
not less than 45 days to respond to the noti ce.

(2) The public notice nmust include:

(i)

(i)

(iii)

(1v)

(V)

(vi)

The Federal requirenments for the Protection
and Advocacy system for individuals with
devel opnental disabilities (section 142 of
the Act); and, where applicable, the

requi renents of other Federal advocacy
prograns adm nistered by the State Protection
and Advocacy System

The goals and function of the State's
Protection and Advocacy System including the
current Statenent of bjectives and
Priorities;

The nanme and address of the agency currently
designated to adm nister and operate the
Protecti on and Advocacy systeny and an

i ndi cation of whether the agency al so

oper ates ot her Federal advocacy progranmns;

A description of the current Protection and
Advocacy agency and the systemit adm nisters
and operates including, as applicable,
descriptions of other Federal advocacy
progranms it operates;

A clear and detail ed explanation of the good
cause for the proposed redesignation

A statenent suggesting that interested
persons may wish to wite the current State
Protecti on and Advocacy agency at the address
provi ded in paragraph (d) (2) (iii) of this
section to obtain a copy of its response to
the notice required by paragraph (d)(I)of
this section. Copies shall be provided in



accessible formats to individuals with
di sabilities upon request;

(vii) The nanme of the new agency proposed to
adm ni ster and operate the Protection and
Advocacy System under the Devel opnent al

Disabilities program This agency wll be
eligible to adm ni ster other Federal advocacy
progr amns;

(viii) A description of the systemwhich the new

agency woul d adm ni ster and operate,
including a description of all other Federal
advocacy prograns the agency woul d operate;

(ix) The tinmetable for assunption of operations by
the new agency and the estimted costs of any
transfer and start-up operations; and

(x) A statenment of assurance that the proposed
new designated State P&A Systemw || continue
to serve existing clients and cases of the
current P&A systemor refer them to other
sources of |egal advocacy as appropriate,
wi t hout di sruption.

The public notice as required by paragraph (d)(1l) of
this section, nust be in a format accessible to

i ndividuals with devel opnental disabilities or their
representatives, e.g., tape, diskette. The designating
official nust provide for publication of the notice of
the proposed redesignation using the State register

St at e-wi de newspapers, public service announcenents on
radio and television, or any other |egally equival ent
process. Copies of the notice nust be made generally
avai l able to individuals w th devel opnent al
disabilities and nental illness who live in residential
facilities through posting or some other neans.

After the expiration of the public coment period
required in paragraph (d)(1) of this section, the
designating official must conduct a public hearing on
the redesignation proposal. After consideration of all
public and agency comments, the designating official
nmust give notice of the final decision to the currently
desi gnat ed agency and the public through the sanme neans
used under paragraph (d)(i) of this section. This
notice nust include a clear and detailed explanation of
t he good cause fi nding. If the notice to the currently
desi gnated agency states that the redesignation wll
take place, it also nmust informthe agency of its right
to appeal this decision to the Assistant Secretary,

Adm nistration for Children and Famlies and provide a
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summary of the public comments received in regard to
the notice of intent to redesignate and the results of
the public hearing and its responses to those comments.

The redesighation shall not be effective until 10
wor ki ng days after notifying the current Protection and
Advocacy agency or, if the agency appeals, until the

Assi stant Secretary has considered the appeal.

1) Fol |l owi ng notification pursuant to paragraph

(d)(4) of this section, the Protection and
Advocacy agency which is the subject of such
action, may appeal the redesignation to the

Assi stant Secretary. To do so, the Protection and
Advocacy agency must submit an appeal in witing
to the Assistant Secretary within 20 days of
receiving official notification under paragraph
(d)(4) of this section, with a separate copy sent
by registered or certified mail to the designating
of ficial who made the deci sion concerning

r edesi gnati on.

(2) In the event that the agency subject to
redesi gnati on does exercise its right to appea
under paragraph (e)(1) of this section, the
designating official must give public notice of
the Assistant Secretary's final decision regarding
t he appeal through the same neans utilized under
paragraph (d)(3) of this section within 10 working
days of receipt of the Assistant Secretary's final
deci si on under paragraph (e)(6) of this section.

(3) The designating official within 10 working days
fromthe receipt of a copy of the appeal nust
provide written coments to the Assistant
Secretary (with a copy sent by registered or
certified mail to the Protection and Advocacy
agency appealing under paragraph (e)(1) of this
section), or withdraw the redesignation. The
comments nust include a summary of the public
comments received in regard to the notice of
intent to redesignate and the results of the
public hearing and its responses to those
comrents.

(4 In the event that the designating official
wi t hdraws the redesignation while under appea
pursuant to paragraph (e)(1) of this section, the
designating official must notify the Assistant
Secretary, and the current agency, and nust give
public notice of his or her decision through the
sane means utilized under paragraph (d)(3) of this
section.
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(5 As part of their subm ssion under paragraph (e)(1)
or (e)(3) of this section, either party may
request, and the Assistant Secretary may grant, an
opportunity for an informal meeting with the
Assi stant Secretary at which representatives of
both parties will present their views on the
issues in the appeal. The meeting will be held
within 20 working days of the subm ssion of
written comments by the designating official under
paragraph (e)(2) of this section. The Assi st ant
Secretary will promptly notify the parties of the
date and place of the neeting.

(6) Wthin 30 days of the informal neeting under
par agraph (e)(5) of this section, or, if there is
no informal neeting under paragraph (e)(5) of this
section, within 30 days of the subnmi ssion under
paragraph (e)(3) of this section, the Assistant
Secretary will issue to the parties a final
written decision on whether the redesignation was
for good cause as defined in (d)(1) of this
section. The Assistant Secretary will consult
with Federal advocacy prograns that will be
directly affected by the proposed redesignation in
maki ng a final decision on the appeal.

(f)(n Wthin 30 days after the redesignation becomes
effective under paragraph (d)(4) of this section,
t he designating official nust submt an assurance
to the Assistant Secretary that the newly
desi gnated Protection and Advocacy agency meets
the requirements of the statute and the
regul ati ons.

(2) In the event that the Protection and Advocacy
agency subject to redesignation does not exercise
its rights to appeal within the period provided
under paragraph (e)(1) of this section, the
designating official must provide to the Assistant
Secretary docunentation that the agency was
redesi gnated for good cause. Such docunment ati on
must clearly denmonstrate that the Protection and
Advocacy agency subject to redesignation was not
redesi gnated for any actions or activities which
were carried out under section 142 of the Act,

t hese regul ati ons or any other Federal advocacy
program s | egislation or regul ations.

Section 1386.21, Requirenments and authority of the
Protection and Advocacy System was extensively updated.
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(b)

(c)

(d)

(e)

(f)

(9)

Al l ot ments must be used to supplenment and not to

suppl ant the level of non-federal funds available in
the State for activities under the Act, which shal
include activities on behalf of individuals with

devel opnmental disabilities to remedy abuse, neglect and
vi ol ations of rights as well and information and
referral activities.

A Protection and Advocacy System shall not inplenment a
policy or practice restricting the renmedi es which my
be sought on the behalf of individuals with

devel opnental disabilities or conprom sing the
authority of the Protection and Advocacy System (P&A)
to pursue such renmedies through litigation, |ega
action or other forms of advocacy. However, the above
requi rement does not prevent the P&A from devel oping
case or client acceptance criteria as part of the
annual priorities identified by the P&A system as
descri bed in 81386.23(c) of this part. Clients nust be
informed at the time they apply for services of such
criteria.

A P&A system shall be free fromhiring freezes,
reductions in force, prohibitions on staff travel, or
ot her policies, inposed by the State, to the extent
that such policies would inmpact system program staff or
functions funded with Federal funds and would prevent
the system from carrying out its mandates under the
Act .

A Protection and Advocacy System shall have sufficient
staff, qualified by training and experience, to carry
out the responsibilities of the system in accordance
with the priorities of the system and requirenments of
the Act, including the investigation of allegations of
abuse, neglect and representations of individuals with
devel opnental disabilities regarding rights violations.

A Protection and Advocacy System may exercise its
authority under State |aw where the authority exceeds
the authority required by the Devel opnenta

Di sabilities Assistance and Bill of Rights Act, as
amended. However, State |law nmust not di m nish the
required authority of the Protection and Advocacy
System

Each P&A system that is a public system without a

nmul ti member governing or advisory board nust establish
an advisory council in order to provide a voice for

i ndi viduals with devel opnental disabilities. The

Advi sory Council shall advise the P&A on program
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policies and priorities and shall be conprised of a
majority of individuals with devel opnental disabilities
who are eligible for services, or have received or are
recei ving services or parents or famly nenbers,
(including those representing individuals with

devel opnental disabilities who live in institutions and
hone and conmunity based settings) , guardians,
advocates, or authorized representatives of such

i ndi vi dual s.

(h) Prior to any Federal revieiw of the State program a 30
day notice and an opportunity for public coment nust
be provided. Reasonable effort shall be nade by the
appropriate Regional Ofice to seek comments through
notification to najor disability advocacy groups, the
State Bar, other disability | aw resources, the State
Devel opnental Disabilities Council and the University
Affiliated Program for exanple, through newsletters
and publications of those organi zations. The findings
of public conmments may be consolidated if sufficiently
simlar issues are raised and they shall be included in
the report of the onsite visit.

(1) Before the P&A systemrel eases information to
i ndi vi dual s not otherw se authorized to receive it, the
P&A nmust obtain witten consent fromthe client
requesting assistance, if conpetent, or his or her
guar di an. !

Section 1386.22 was ADDED to enphasize the requirenents
regardi ng Access to Records, Facilities and Individuals with
Devel opnmental Disabilities.

(a) Access to Records - A protection and advocacy {P&A)
system shall have access to the records of any of the
follow ng individuals with devel opnental disabilities:

(1) An individual who is a client of the system
i ncluding any person who has requested assistance
fromthe system if authorized by that individual
or their |egal guardian, conservator or other
| egal representative.

(2) An individual, including an individual who has
di ed or whose whereabouts is unknown, to whom all
of the follow ng conditions apply:

(i) The individual, due to his or her nental

or physical condition is unable to
aut hori ze the system to have access, -

14



(b)

(i) The individual does not have a |ega
guardi an, conservator or other |ega
representative, or the individual's
guardian is the State (or one of its
political subdivisions); and

(i) Wth respect to whom a conpl ai nt has
been received by the system or the
system has probabl e cause (which can be
the result of nonitoring or other
activities including nmedia reports and
newspaper articles) to believe that such
i ndi vidual has been subject to abuse or
negl ect .

(3) An individual who has a |egal guardi an
conservator, or other legal representative, wth
respect to whom a conplaint has been received by
the systemor with respect to whom the system has
determ ned that there is probable cause to believe
that the health or safety of the individual is in
serious and inmedi ate jeopardy, whenever all the
following conditions exist:

(i) The system has made a good faith effort

to contact the representative upon
recei pt of the representative's nane and

addr ess;

(i) The system has offered assistance to the
representative to resolve the situation;
and

(iii) The representative has failed or refused

to act on behalf of the individual.

| ndi vidual records to which P&A systens nust have
access under Section 142(A)(2)(l) (whether witten or

in another medium draft or final, including
handwitten notes, electronic files, photographs or
vi deo or audio tape records) shall include, but shall

not be limted to:

(1) Records prepared or received in the course of
provi di ng i ntake, assessnent, eval uation,
education, training and other supportive services,
i ncludi ng nmedi cal records, financial records, and
nmonitoring and other reports prepared or received
by a nmenber of the staff of a facility that is
providing care or treatnent;
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(c)

(2) Reports prepared by an agency charged with
i nvestigating incidents of abuse or neglect,
injury or death occurring at a facility or while
the individual with a devel opnental disability is
under the care of a menber of the staff of a
facility, or by or for such facility, t hat
descri be any or all of the follow ng:

(i) Abuse, neglect, injury, death;
(ii) The steps taken to investigate the
i nci dents;
(iii) Reports and records, including personnel

records, prepared or maintained by the
facility in connection with such reports
of incidents; or,

(iv) Supporting information that was relied
upon in creating a report, including al
i nformati on and records which describe
persons who were interviewed, physica
and docunmentary evidence that was
reviewed, and the related investigative
findings; and

(3) Discharge planning records.

Information in the possession of a facility which must
be available to P&A systens in investigating instances
of abuse and negl ect under section 142(a)(2)(B)
(whether written or in another medium draft or final,
i ncluding hand written notes, electronic files,

phot ographs or video or audio tape records) shall

i nclude, but not be limted to:

(1) Information in reports prepared by individuals and
entities performng certification or licensure
reviews, or by professional accreditation
organi zations, as well as related assessnents
prepared for a facility by its staff, contractors
or related entities, except that nothing in this
section is intended to preenpt State |aw
protection records produced by medical care
eval uation or peer review commttees.

(2) Information in professional, performance, buil ding

or other safety standards, denographic and
statistical information relating to a facility.
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A system shall be permitted to inspect and copy
i nformation and records, subject to a reasonabl e charge
to offset duplicating costs.

The client's record is the property of the Protection
and Advocacy Systemwhich nust protect it from| oss,
damage, tanpering, or use by unauthorized individuals.
The Protection and Advocacy System nust:

(1) Keep confidential all information contained in a
client's records, which includes, but is not
l[imted to, information contained in an automated
dat a bank. This regulation does not limt access
by parents or |egal guardians of mnors unless
prohi bited by State or Federal |aw, court order or
the rules of attorney-client privilege;

(2) Have written policies governing access to, storage
of , duplication of, and release of information
fromthe client's record; and

(3) Be authorized to keep confidential the names and
identity of individuals who report incidents of
abuse and negl ect and individuals who furnish
information that forms the basis for a
determ nation that probable cause exists.

Access to Facilities and Individuals with Devel opnmenta
Disabilities - A system shall have reasonable
unacconmpani ed access to public and private facilities
whi ch provide services, supports, and other assistance
for individuals with devel opmental disabilities in the
State when necessary to conduct a full investigation of
an incident of abuse or neglect under Section

142(a) (2)(B) of the Act. This authority shall include
the opportunity: to interview any facility service
reci pi ent, enployee, or other person, including the
person thought to be the victimof such abuse, who

m ght be reasonably believed by the system to have
knowl edge of the incident under investigation; and to
i nspect, view and photograph all areas of the
facility's prem ses that m ght be reasonably believed
by the system to have been connected with the incident
under investigation.

Under Section 142(a)(2)(H) of the Act, the system and
all of its authorized agents shall have unacconpani ed
access to all residents of a facility at reasonable
times, which at a mnimum shall include normal working
hours and visiting hours, for the purpose of:
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(h)

(i)

(1) Providing information and training on, and
referral to, programs addressing the needs of
i ndi viduals with devel opmental disabilities, and
the protection and advocacy services avail able
fromthe system including the name, address, and
t el ephone number of the system and ot her
i nformation and training about individual rights;
and !

(2) Monitoring conpliance with respect to the rights
and safety of service recipients.

Unacconpani ed access to residents of a facility shall
include the opportunity to meet and connuni cate
privately with such individuals regularly, both
formally and informally, by telephone, mail and in
person. [

If a systemis denied access to facilities and its
prograns, individuals with devel opnental disabilities,
or records covered by the Act it shall be provided
pronptly with a witten statenent of reasons,

including, in the case of a denial for alleged |ack of
aut hori zati on, the name and address of the |ega
guardi an, conservator, or other |egal representative of
an individual with devel opnmental disabilities.

Section 1386.23, Periodic reports: Prot ecti on and Advocacy
System was updated to include the Annual Statenent of
Obj ectives and Priorities:

(c)

By January 1 of each year, the Protection and Advocacy
System shall submt an Annual Statenent of Objectives
and Priorities, (SCP) for the conming fiscal year as
requi red under Section 1421(a) (2) (O of the Act.

(1) The SOP is a description and explanation of the
priorities and selection criteria for the systenm s
i ndi vi dual advocacy casel oad; system c advocacy
work and training activities, and the outcomes
which it strives to acconplish.

(2) M\Where applicable, the SOP nust include a
description of how the Protection and Advocacy
System operates and how it coordi nates the
Protection and Advocacy program for individuals
with devel opnental disabilities with other
Protection and Advocacy (P& programns
adm ni stered by the State Protection and Advocacy
System This description nmust address the
System s intake process, internal and externa

18



referrals of eligible clients, duplication and
overlap of services and eligibility, streamining
of advocacy services, collaboration and shari ng of
i nfornati on on service needs and devel opnent of
Statenents of (bjectives and Priorities for the
vari ous advocacy prograns.

(3) Priorities as established through the SOP serve as
the basis for PSAs to determ ne which cases are
selected in a given fiscal year. P&As have the
authority to turn down a request for assistance
when it is outside the scope of the SOP but they
must informindividuals that this is the basis for
turning them down.

(d) Each fiscal year, the Protection and Advocacy Agency
shal | :

(1) Obtain formal public input on its Statenent of
Obj ectives and Priorities;

(2) At a mninmum provide for a broad distribution of
the proposed Statenment of Objectives and
Priorities for the next fiscal year in a manner
accessible to individuals with devel opment al
disabilities and their representatives, allow ng
at least 45 days fromthe date of distribution for
coment ;

(3) Provide to the State Devel opnental Disabilities
Council and the University Affiliated Program a
copy of the proposed Statement of Objectives and
Priorities for comments concurrently with the
public notice;

(4) Incorporate or address any comments received
t hrough the public input and any input received
fromthe State Devel opnental Disabilities Council
and the University Affiliated Program in the final
Statenment submitted to the Departnment; and

(5 Address how the Protection and Advocacy System

State Devel opnmental Disabilities Council; and the
University Affiliated Program will coll aborate
with each other and with other public and private
entities.

Section 1386. 24, Non-allowable costs were updated:

(a) Federal financial participation is not allowable for:
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(1) Costs incurred for activities on behal f of
i ndividuals with devel opnental disabilities to
sol ve problens not directly related to their
disabilities and which are faced by the general
popul ace. Such activities include but are not
limted to: preparation of wills, divorce decrees,
and real estate proceedings. Allowable costs in
such cases would include the Protection and
Advocacy System providing disability rel ated
techni cal assistance information and referral to
appropriate prograns and services; and

(b) Attorneys fees are considered program i ncone pursuant
to Part 74-Adm nistration of Gants and Part 92-Uniform
Adm nistrative Requirenents for G ants and Cooperative
Agreenents to State and Local Governments and nust be
added to the funds commtted to the program and used to
further the objectives of the program This
requi renent shall apply to all attorneys fees,
i ncluding those earned by contractors and those
receiéed after the project, period in which they were
ear ned.

A new section 1386.25 is added to provi de gui dance on
al l owabl e costs in relation to the issue of "standing":

Allotments nay be used to pay tine otherw se all owabl e costs
incurred by a Protection and Advocacy System in bringing
awsuits in its own right to redress incidents of abuse or
negl ect, discrimnation and other rights violations

i mpacting on individuals with devel opnental disabilities to
obtain access to records and when it appears on behal f of
naned plaintiffs or a class of plaintiff for such purposes.

Subpart C-Federal Assistance to State Devel opnenta
Disabilities Councils

Key areas regarding Section 1386.30 State Plan requirenents
i ncluded regul ati ons regarding collaboration activities, the
funding of projects and adm ni strative provisions on
budgeting, staff hiring, supervision and staff assignnent:

(c)(3) Where applicable, describe activities in which the
State's Devel opnental Disabilities Council,
Protection and Advocacy System agency, and
University Affiliated Progran(s) collaborate to
renove barriers or address critical issues within
the State and bring about broad systens changes to
benefit individuals with devel opnent a
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disabilities and, as appropriate, individuals with
ot her disabilities.

The State Plan nmay provide for funding projects to
denonstrate new approaches to direct services

whi ch enhance the independence, productivity, and
integration and inclusion into the comunity of

i ndividuals with devel opnental disabilities.

Direct service denonstrations nmust be short-term
and include a strategy to |ocate on-going funding
from ot her sources. For each denonstration
funded, the State Plan nust include an estimated
period of the project's duration and a brief
description of how the services will be continued
wi t hout Federal devel opnental disabilities program
funds. Council funds may not be used to fund on-
goi ng services which should be paid for by the
State or other sources.

The State plan may provide for funding of other
projects or activities, including but not limted
to, studies, evaluation, outreach, advocacy, self-
advocacy, training, community supports, public
education, and prevention. \Were extended peri ods
of time are needed to achieve desired results,
these projects and activities need not be time-
limted.
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(f) The State Plan nust contain assurances that:

(4 The State Devel opnental Disabilities Council shal
followthe requirenents of 8124(c)(8), (9 and
(10) of the Act regardi ng budgeting, staff hiring
and supervision and staff assignnment. Budget
expenditures nust be consistent with applicable
State |laws and policies regarding grants and
contracts and proper accounting and bookkeepi ng
practices and procedures. In relation to staff
hiring, the clause "consistent with State law' in
8124 (c) (9) neans that the hiring of State
Devel opnental Disabilities Council staff nust be
done in accordance with State personnel policies
and procedures except that a State shall not apply
hiring freezes, reductions in force, prohibitions
on staff travel, or 6ther policies, to the extent
that such policies would inpact staff or functions
funded with Federal funds and woul d prevent the
Council fromcarrying out its functions under the
Act .

Section 1386.31 State Plan submttal and approval,
regul ati ons included guidance on a public review and conmment
process on the State Fl an: !

(a) The Council shall issue a; public notice about the
availability of the proposed State Plan or State Pl an
anmendnent (s) for coment.! The Notice shall be

published in formats accessible to individuals with
devel opnental disabilities and the general public
(e.g., tape, diskette, public forums, newspapers) and
shall provide a 45 day period for public review and
comment. The Council shall take into account conments
submtted within that period and respond in the State
Plan to significant coments and suggestions. A
summary of the Council's response to State Plan
comments shall be submtted with the State Plan and
made avail able for public review This docunent shal
be made available in accessible formats upon request.

A NEW Section 1386.34 was included to address the

requi rements of the Designated State Agency, especially on
the redesignation of the DSA and the right to appeal by non-
State agency nenbers of the State DD Council to the

Assi stant Secretary.

(a) The Designated State Agency shall provide the required
assurances and ot her support services as requested by
and negotiated with the Council. These i ncl ude:
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(1) Provision of financial reporting and other
services as provided under Section 124(d)(3)(C) of
the Act; and

(2) Information and direction, as appropriate, on
procedures on the hiring, supervision and
assignment of staff in accordance with State | aw.

If the State Devel opnental Disabilities Counci

requests a review by the Governor (or |egislature) of
the Designated State Agency, the Council must provide
docunment ati on of the reason for change and reconmend a
preferred Designated State Agency.

After the review is conpleted, a majority of the non-
State agency nmenbers of the Council may appeal to the
Assistant Secretary for a review of the designation of
the designated State agency if the Council's

i ndependence as an advocate is not assured because of
the actions or inactions of the designated State
agency.

The follow ng steps apply to the appeal of the
Governor's (or legislature's) designation of the
Desi gnated State Agency.

(1) Prior to an appeal to the Assistant Secretary,
Adm nistration for Children and Famlies, the
State Devel opnental Disabilities Council, nmust
give a 30 day written notice, by certified mail
to the Governor (or legislature) of the mapjority
of non-State menbers' intention to appeal the
desi gnation of the Designated State Agency.

(2) The appeal must clearly identify the grounds for
the claimthat the Council's independence as an
advocate is not assured because of the actions or
i nactions of the designated State agency.

(3) Upon receipt of the appeal fromthe State

Devel opmental Disabilities Council, the Assistant
Secretary will notify the State Devel opment al

Di sabilities Council and the Governor (or

| egislature), by certified mail, that the appea
has been received and will be acted upon within 60
days. The Governor (or legislature) shall within

10 working days from the receipt of the Assistant
Secretary's notification provide written conmments
to the Assistant Secretary (with a copy sent by
regi stered or certified mail to the Council) on
the claims in the Council's appeal. Ei t her party
may request, and the Assistant Secretary may
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(4)

(5)

grant, an opportunity for an informal neeting with
the Assistant Secretary at which representatives
of both parties will present their views on the
issues in the appeal. The neeting will be held

wi thin 20 worki ng days of the subm ssion of
witten comments by the Governor {or |egislature).
The Assistant Secretary will pronptly notify the
parties of the date and place of the neeting.

The Assistant Secretary will review the issue(s)
and provide a final Witten decision within 60
days following receipt of the State Devel opmenta
Di sabilities Council's appeal. If the

determ nation is made that the Designated State
Agency shoul d be redesi gnated, the Governor (or

| egi slature) nust provide written assurance of
conmpliance within 45 days from recei pt of the
deci si on.

During any time of this appeals process the State
Devel opmental Disabilities Council may withdraw
such request if resolution has been reached with
the Governor {or legislature) on the designation
of the Designated State Agency. The Governor (or
| egi slature) must notify the Assistant Secretary
in witing of such an occurrence.

(e The designated State agency may authorize the Counci
use or contract with State agencies other than the
desi gnated State agency to perform functions of the
desi gnated State agency.

Section 1386.35 All owabl e and non-all owabl e costs for

Feder al
Counci |l s

Assi stance to State Devel opnental Disabilities
i ncl uded new regulations to clarify inplenmentation

of the non-Federal share requirenments:

(d) For

purposes of determ ning aggregate m ni mum St ate

share of expenditures, there are three categories of
expendi tures:

(1)

(2)

Expenditures for projects or activities carried
out directly by the Council and Council staff, as
described in Section 125A(a)(2) of the Act,
require no non-Federal aggregate participation.

Expenditures for projects with activities or
products targeted to urban or rural poverty areas
but not carried out directly by the Council and
Council staff, as described in Section 125A(a)(2)
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of the Act, shall have non-Federal participation
of at least 10% in the aggregate.

(3) Al other activities not directly carried out by
the Council and Council staff, shall have non-
Federal participation of at least 25% in the
aggr egat e.

(e) The Council may vary the non-Federal participation
required on a project by project, activity by activity
basis (both poverty and non-poverty activities),
including requiring no non-Federal participation from
particular projects or activities as the Council deens
appropriate so long as the requirenment for aggregate
non- Federal participation is net.

Several technical and editorial updates were nade to Subpart
D--Practice and Procedure for Hearings Pertaining to States’
Conformty and Conpliance with Devel opnental Disabilities
State Plans, Reports and Federal Requirenents. Key changes
i ncl uded:

In Section 1386.80 selected definitions:

Presiding officer nmeans anyone designated by the
Assistant Secretary to conduct any hearing held under
this subpart. The termincludes the Assistant
Secretary if the Assistant Secretary presides over the
heari ng.

Paynent or Allotnent nmeans an anount provided under

Part B or C of the Developnental Disabilities
Assistance and Bill of Rights Act. This termincludes
Federal funds provided under the Act irrespective of
whet her the State nust match the Federal portion of the

expenditure. This termshall include funds previously
covered by the terns "Federal financial participation,”
"the State's total allotnent,” "further paynents,”
"paynents," "allotnent” and "Federal funds."

Section 1386.92, Place. Language regarding accessibility
was i ncl uded:

The hearing nust be held on a date and at a tine and

pl ace determ ned by the Assistant Secretary with due
regard for conveni ence, and necessity of the parties or
their representatives. The site of the hearing shal

be accessible to individuals with disabilities.

Part 1387--PRAJECTS OF NATI ONAL SI GNI FI CANCE
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Techni cal changes were made to Section 1387.1, General
requirenents, along with [anguage to define the type of

proj ect ADD considers nost appropriate for funding with this
limted anmount of discretionary noney:

(d) Projects of National Significance, including technica
assi stance and data collection grants, mnust be
exenplary and innovative nodels and have potential for
di ssem nation or know edge utilization at the |oca
| evel as well as nationally or otherw se neet the goals
of part E of the Act.

Part 1388 WAS COMPLETELY REVI SED TO UPDATE THE STANDARDS
| SSUED THROUGH THE FEDERAL REQ STER ON NOVEMBER 20, 1987:

PART 1388--THE UNI VERSI TY AFFI LI ATED PROGRANMS
Sec.
1388.1 Definitions.

1388.2 Programcriteria - purpose.

1388.3 Programcriteria - m ssion.

1388.4 Programcriteria - governance and adm ni stration.
1388.5 Programcriteria - preparation of personnel.
1388.6 Programcriteria - services and supports.

1388.7 Programcriteria - dissem nation.

1388.8 [Reserved].

1388.9 Peer review

Authority 42 U.S.C. 6063 et seq.
§1388.1 Definitions.
For purposes of this part:

Accessi bl e means UAPs are characterized by their program and
physi cal accommopdation and their denonstrated commtnent to
the goals of the Anmericans with Disabilities Act.

Capacity Building neans that UAPs utilize a variety of
approaches to strengthen their [university and their |ocal,
State, regional and National communities. These approaches
include, but are not Iimted to such activities as: 1)
enriching programdepth and breadth, for exanple, recruiting
i ndividuals with devel opnental disabilities and their
famlies, local community | eaders, additional faculty and
students to participate in the UAP, 2) acquiring additiona
resources, for exanple, grants, space, and vol unteer
manpower; and 3) carrying out systenms changes, for exanpl e,
pronoting inclusive progranm ng for persons with

devel opnental disabilities across all ages.

Col | aborati on neans that the UAP cooperates with a w de
range of persons, systens, and agencies, whether they
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utilize services of the UAP or are involved in UAP pl anni ng
and progranms. These entities include individuals wth
devel opnental disabilities and famly menbers, as well as
the State Devel opnental Disabilities Councils, the
Protection and Advocacy agenci es, other advocacy and
disability groups, university conponents, generic and
speci al i zed human servi ce agencies, State agencies and
citizen and conmunity groups. An exanmple of this
cooperation is the Consuner Advisory Commttee, a required
el ement in each UAP

Cultural Diversity nmeans that UAPs are characterized by
their commtnment to involve individuals with disabilities,
famly nmenbers and trainees from diverse cultura

backgrounds in all levels of their activities. This
commtnment to cultural diversity nmeans that each UAP nust
assure that individuals fromracial and ethnic mnority
background are fully included; that efforts are nade to
recruit individuals frommnority backgrounds into the field
of devel opnental disabilities; that specific efforts nust be
made to ensure that individuals frommnority backgrounds
have effective and neani ngful opportunities for ful
participation in the devel opnental disabilities service
system and that recruitnment efforts at the |evels of
preservice training, comunity training, practice,

adm ni stration and policynmaki ng nust focus on bringing |arge
nunbers of racial ethnic mnorities into the field in order
to provide appropriate skills, know edge, role nodels, and
sufficient personnel to address the grow ng needs of an

i ncreasingly diverse popul ation

Culturally conpetent nmeans provision of services, supports,
or other assistance in a manner that is responsive to the
beliefs, interpersonal styles, attitudes, |anguage and
behavi ors of individuals who are receiving services, and
that has the greatest |ikelihood of ensuring their maximm
participation in the program

Di verse Network neans that although each UAP has the sane
mandat es under the Act, the expression of these common
mandates differs across prograns. Each UAP nust i npl enent
these mandates wthin the context of their host university,
their location within the university, the needs of the |oca
and State community, the cultural conposition of their
State, their resources and funding sources, and their
institutional history. These factors converge to create a
net wor k of unique and distinct prograns, bound together by
common mandat es but enriched by diverse conposition.

Interdisciplinary Training means the use of individuals from
different professional specialties for UAP training and
service delivery.
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Li f espan Approach neans that UAP activities address the
needs of individuals with disabilities who are of all ages.

Mandat ed Core Functions neans the UAP nust perform (1)
interdisciplinary preservice preparation; (2) community
service activities (community training and technical
assistance) ,- and (3) activities related to di ssem nation of
i nformati on and research findings.

Program Criteria nmeans a statenent of the Departnent's
expectation regarding the direction and desired outcone of
the University Affiliated Program s operation.

Research and eval uati on nmeans that the UAP refines its
activities on the basis of evaluation results. As nenbers
of the university comunity, involvenent in programrelevant
research and devel opment of new knowl edge are inportant
conponent s of UAPs.

State-of-the-art nmeans that UAP activities are of high
quality (using the latest technol ogy), worthy of replication
(consistent with available resources), and systemically
eval uat ed.

8§1388.2 Programcriteria - purpose.

The programcriteria will be used to assess the quality of
the University Affiliated Prograns (UAP). The overal
purpose of the programcriteria is to assure the pronotion
of 1 ndependence, productivity, integration and inclusion of
i ndividual s with devel opmental disabilities. Conpliance
with the programcriteria is a prerequisite for a UAP to
receive the mninmum funding level of a UAP. However,
conpliance with the programcriteria does not, by itself,
assure funding. The Program Criteria are one part of the
Qual ity Enhancenent System (QES), and provide a structure
for self-assessnment and peer review of each UAP. (The QES
is a holistic approach to enable persons wth devel opnent al
disabilities and their famlies to achi eve maxi num
potential. Al UAPs use the QES.)

81388.3 Programcriteria - m ssion.

(a) Introduction to m ssion:
The UAP is guided by values of independence,
productivity, integration and inclusion of individuals
wi th devel opnental disabilities and their famlies.
The purpose and scope of the activities nust be
consistent with the Act as anended and include the
provi sion of training, service, research and
eval uation, technical assistance and di ssem nation of
information in a culturally conpetent manner, including
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(b)

(c)

(d)

(e)

(f)

(9)

(h)

t he neani ngful participation of individuals from

di verse racial and ethnic backgrounds. (The concept of
"diverse network" as defined in 81388.1 of this Part
applies to paragraphs (b), (f), (g), and (h) of this
section.)

The UAP nust develop a witten m ssion statenment that
reflects its values and pronotes the goals of the

uni versity in which it is located, including training,
t he devel opment of new knowl edge and service. The
UAP' s goals, objectives and activities nust be
consistent with the m ssion statenment.

The UAP's m ssion and programs nust reflect a life span
approach, incorporate an interdisciplinary approach and
include the active participation of individuals with
devel opnental disabilities and their famlies.

The UAP prograns must address the needs of individuals
with devel opnmental disabilities, including individuals
with devel opnental disabilities who are unserved or
underserved, in institutions, and on waiting lists.

The UAP's m ssion must reflect a commtnment to
culturally conmpetent attitudes and practices, which are
in response to local culture and needs.

The UAP's m ssion nmust reflect its unique role as a
bri dge between university progranms, individuals with
devel opmental disabilities and their famlies, service
agenci es and the |arger community.

The UAP's goals, objectives, and activities nust be
consistent with the m ssion statenent and use capacity
bui I ding strategies to address State's needs.

The UAP's goals, objectives, and activities nust
reflect interagency collaborations and strategies to
effect systemic change within the university and in
State and | ocal comunities and service systens.

8§1388.4 Programcriteria - governance and adm nistration.

(a)

I ntroducti on to governance and adm nistration:

The UAP nust be associated with, or an integral part

of, a university and prompte the independence,
productivity, integration, and inclusion of individuals
with devel opmental disabilities and their famlies.

(The concept of "diverse network"” as defined in 8§1388.1
of this Part applies to paragraphs (b), (c), (d), (i),
and (1) of this section.)
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(b)

(c)

(d)

(e)

The UAP nust have a written agreement or charter with
the university that specifies the UAP designation as an
official university conmponent, the relationships

bet ween the UAP and ot her university conponents, the
uni versity commitnment to the UAP, and the UAP
commitment to the university.

Wthin the university, the UAP nmust maintain the

aut onony and organi zati onal structure required to carry
out the UAP mi ssion and provide for the mandated
activities.

The UAP nmust report directly to a University
adm ni strator who will represent the interests of the
UAP within the University.

The University nmust demonstrate its support for the UAP
t hrough the comm tment of financial and other

resources.

(f)

(9)

(h)

(i)

UAP seni or professional staff nmust hold faculty

appoi ntments in appropriate acadeni ¢ departments of the
host or an affiliated university, consistent with

uni versity policy. UAP seni or professional staff
contribute to the university by participation on

uni versity comm ttees, collaboration with other

uni versity departments, and other university community
activities.

UAP faculty and staff nust represent the broad range of
di sci plines and backgrounds necessary to inplenent the
full inclusion of individuals with devel opnment al
disabilities in all aspects of society, consonant with
the spirit of the Americans with Disabilities Act,
(ADA) .

The UAP nmust neet the requirements of section 109 of
the Act [42 U.S.C. 6008] regarding affirmative action
The UAP nmust take affirmative action to enpl oy and
advance in enployment and otherwi se treat qualified

i ndividuals with disabilities wi thout discrimnation
based upon their physical or mental disability in all
enpl oynment practices.

The managenment practices of the UAP, as well as the
organi zational structure, nmust pronote the role of the
UAP as a bridge between the University and the
community. The UAP nmust Actively participate in
community networks and include a range of collaborating
partners.
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(i)

(k)

(1)

(m

(n)

(0)

(p)

(a)

(r)

(s)

The UAP's Consuner Advi sory Committee nust neet
regularly. The nmenbership of the Consuner Advisory
Committee nust reflect the racial and ethnic diversity
of the State or conmunity in which the UAP is | ocated.
The deliberations of the Consuner Advisory Commttee
nmust be reflected in UAP policies and prograns.

The UAP nmust maintain collaborative relationships with
the State Devel opnental Disabilities Council and the
Protection and Advocacy agency. In addition, the UAP
must be a nenber of the State Devel opnent al
Disabilities Council and participate in Counci

nmeetings and activities, as prescribed by the Act.

The UAP rnust maintain collaborative relationships and
be an active participant with the UAP network and

i ndi vi dual s, organizations, State agencies and

Uni versities.

The UAP nust denonstrate the ability to | everage
resour ces.

The UAP nmust have adequate space to carry out the
mandat ed activities.

The UAP physical facility and all programinitiatives
conducted by the UAP nust be accessible to individuals
with disabilities as provided for by Section 504 of the
Rehabilitation Act and Titles Il and IlIl of the
Anericans with Disabilities Act.

The UAP nust integrate the mandated core functions into
its activities and progranms and nust have a witten
pl an for each core function area.

The UAP nmust have in place a |ong range pl anning
capability to enable the UAP to respond to energent and
future devel opnents in the field.

The UAP nust utilize state-of-the-art nethods,
including the active participation of individuals,
famlies and ot her consunmers of UAP prograns and
services to evaluate progranms. The UAP nust refine and
strengthen its prograns based on eval uation fi ndings.

The UAP Director nust denonstrate commtnent to the
field of devel opnental disabilities and |eadership and
vision in carrying out the m ssion of the UAP.

8§1388.5 Programcriteria - preparation of personnel.

(a)

I ntroduction to preparation of personnel:
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(b)

(c)

(d)

(e)

(f)

(9)

(h)

UAP interdisciplinary training prograns reflect state-
of -the-art practices and prepare personnel concerned
wi t h devel opnental disabilities to pronote the

i ndependence, productivity, integration and inclusion
of individuals with devel opnmental disabilities and
their famlies.

UAP interdisciplinary training progranms nust be based
on identified personnel preparation needs and have
identified outcones that are consistent with the

m ssi on and goals of the UAP.

The interdisciplinary training process, as defined by
the UAP, nust reflect a m x of students from diverse
academ c disciplines/academ c progranms and cul tures
that reflect the diversity of the comrunity. Facul ty
represent a variety of backgrounds and specialties,
including individuals with, disabilities and famly
members, and a variety of |earning experiences, as well
as reflecting the cultural diversity of the conmunity.
Trai nees nust receive academ c credit as appropriate
for participation in UAP draining prograns.

Preservice training must be integrated into all aspects
of the UAP, including community training and technica
assi stance, direct services (if provided), and

di ssem nati on.

Trai nees nust be prepared to serve in a variety of

roles, including advocacy and systems change. The UAP
must encourage graduates to work in situations where
they will pronote the independence, productivity,

integration and inclusion of individuals with
devel opmental disabilities and their famlies.

The UAP nust influence University curricula to prepare
personnel who, in their future career in a broad range
of social and community roles, will contribute to the
accommodati on and inclusion of individuals with

devel opment al disabilities, as mandated in the
Americans with Disabilities Act.

The UAP core curriculum nust incorporate cultura

di versity and denonstrate cultural conpetence.

Trai nees must be prepared to address the needs of

i ndi viduals with devel opnmental disabilities and their
famlies in a culturally conpetent manner.

The UAP core curriculum nust prepare trainees to be

active participants in research and dissem nation
efforts. In addition, the curriculummust prepare
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trai nees to be consuners of research as it inforns
practice and policy.

8.6 Programcriteria - services and supports.

I ntroduction to services and supports:

The UAP engages in a variety of systeminterventions
and may al so engage in a variety of individua
interventions to pronote independence, productivity,
integration and inclusion of individuals with

devel opnental disabilities and their famlies.

UAP community training and techni cal assistance
activities nust:

(1) wuse capacity building strategies to strengthen the
capability of communities, systens and service
provi ders;

(2) plan collaboratively, including the participation
of individuals with devel opnental disabilities and
their famlies;

(3) target to a wide range of audi ences, including
i ndividuals with disabilities, famly members,
service and support personnel, and community
members;

(4) plan and be structured in a manner that
facilitates the participation of targeted
audi ences; and
(5 address the unique needs of individuals with
devel opnmental disabilities and their famlies from
di verse cultural and ethnic groups who reside
wi thin the geographic | ocale.

Di rect Services. These requirements apply only where
direct services are offered.

(1) A UAP nust integrate direct services and projects
into conmmunity settings. These services may be
provided in a service delivery site or training
setting within the comunity including the
uni versity. Direct service projects may involve
interdisciplinary student trainees, professionals
fromvarious disciplines, service providers,
fam |lies and/or adm nistrators. Direct services
nmust be extended, as appropriate, to include adult
and elderly individuals with devel opment al

di sabilities. The UAP nmust maintain cooperative
relationships with other community service
provi ders, including specialized state and | ocal

provi der agenci es.
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(2) Services and projects provided in conmunity-
integrated settings are to:
(i) Be scheduled at times and in places that are
consistent with routine activities within the
| ocal community:; and

(ii) Interact with and involve community members,
agenci es, and organi zati ons.

(3) The bases for the services or project devel opment
must be:

(i) A local or universal need that reflects
critical problems in the field of
devel opnmental disabilities; or

(ii) An emerging, critical problemthat reflects
current trends or anticipated devel opments in
the field of devel opnental disabilities.

(4 State-of-the-art and innovative practices include:

(i) Servi ces and project concepts and practices
that facilitate and denonstrate independence
for the individual, community integration
productivity, and human rights;

(ii) Practices that are econom cal, accepted by
various disciplines, and highly beneficial to
i ndi viduals with devel opmental disabilities,
and that are integrated within services and
proj ects;

(iii)lnnovative cost-effective concepts and
practices that are evaluated according to
accepted practices of scientific evaluation;

(iv) Research nethods that are used to test
hypot heses, validate procedures, and field
test projects; and

(v) Direct service and project practices and
model s that are evaluated, packaged for
replication and di ssem nated through the
i nformati on di ssem nation conmponent.

§1388.7 Programcriteria - dissem nation.

(a) Introduction to dissem nation
The UAP di ssem nates information and research findings,
including the enpirical validation of activities
related to training, best practices, services and




supports, and contributes to the devel opnent of new
know edge. Dissenmination activities pronote the

I ndependence, productivity, integration and inclusion
of individuals with devel opnental disabilities and
their famlies.

(b) The UAP nust be a resource for information for
i ndi viduals with devel opnental disabilities and their
fam lies, community menmbers. State agencies and other
provi der and advocacy organi zations, produce a variety
of products to pronote public awareness and visibility
of the UAP, and facilitate replication of best
practices.

(c) Specific target audiences nmust be identified for
di ssem nation activities and include individuals with
devel opnental disabilities, famly menmbers, service
providers, adm nistrators, policy makers, university
faculty, researchers, and the general public.

(d) UAP dissenmi nation activities nust be responsive to

community requests for information and nust utilize a
variety of networks, including State Devel opment al

Di sabilities Councils, Protection and Advocacy

agenci es, other University Affiliated Programs, and

State service systens to dissem nate information to
target audiences.

(e) The process of developing and evaluating materials nust
utilize the input of individuals with devel opment al
disabilities and their famlies.

(f) The values of the UAP nmust be reflected in the |anguage
and i mages used in UAP products.

(g0 Dissem nation products nmust reflect the cultura
di versity of the comrunity.

(h) Mat eri al s di ssem nated by the UAP nust be available in
formats accessible to individuals with a wi de range of
disabilities, and appropriate target audi ences.

(i) The UAP must contribute to the devel opment of the
knowl edge base through publications and presentations,
i ncluding those based on research and eval uation
conducted at the UAP.

§1388.8 [ Reserved.]

8§1388.9 Peer review.
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(a)

(b)

(c)

The purpose of the peer review process is to provide
t he Comm ssioner ADD, with technical and qualitative
eval uation of UAP applications, including on-site
visits or inspections as necessary.

Applications for funding opportunities under
Part D, Section 152 of the Act, nust be eval uated
t hrough the peer review process.

Panel s nmust be conposed of non-Federal individuals who,
by experience and training, are highly qualified to
assess the conparative quality of applications for

assi stance.
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