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DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Otfice of Human Development
Services

45 CFR Parts 1385, 1388, and 1387

Developmental Disabilities Program
AGENCY: ent of Health,
Education, and Welfare, Office of
Human Development Services (HDS).
Rehabilitation Services Administration

(RSA]}.
acnow: Notice of proposed rulemaking.

suMMARY: The Rehabilitation Services
Administration (RSA) in HDS proposes
new and revised regulations. The basis
for these regulations is the
Developmental Disapilities legislation.
In these proposed rules, RSA is also
revising and clarifying the current
policies and regulations that will have
continued applicability. The proposed
rules do not include regulations for the
university affiliated facilities program,
which have been issued separately
under 45 CFR Part 1388 (August 8, 1979,
Vol. 44, No. 152), except for & new
requirement for an assurance regarding
the rights of persons with developmental
disabilities.
DATE: Comments on the proposed
rulemaking must be received on or
before August 7, 1980.
ADDRESS: Commerty should be
addressed to Commissioner.
Rehabilitation Services Administration,
U.S. Department of Hesith, Education,
and Walfare, Washington, D.C. 2020.
Comments are availabie for public
inspection in the Bureau of _
Developmental Disabilities. RSA, Room
3070, Mary E. Switzer Building. 330 C
Street S.W,, Washington, D.C. 20201,
Monday through Friday, 8:30 a.m. to 5:00
p-m.. telephone (202) 245-0335. .
FOR FURTHER INFORMATION CONTACT:
Ms. Marjorie Kirkland. Bureau of
Developmental Disabilities,
washington. D.C. 20201, Telephone:
(202) 245-0335.
SUPPLEMENTARY INFORMATION:
General d

‘We are proposing new regulations to
implement Title V of the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978, as well as to meet
additional needs of the program which
have become apparent. The title of the
new Act is the Developmental
Disabilities Assistance and Bill of Rights
Act. It provides for a three-year
gxtension of the authorizations of

-

appropriations for: (1) The basic State
program: (2) systems for protection and
advocacy of individual rights; {3) the
university affiliated facilities programs
for administration and operation of
training and service programs; and (4)
special project grants including projects
of national significance. The following
seven sections present the major
changes made to the developmental
disabilities programs by the 1978
smendments. The policies and purposes
of the changes are discussed in the
section-by-section analysis of the
proposed regulations,

Parts of the Rehabilitation Services
Administration will soon be transferred
to the new Department of Education; the
Developmental Disabilities Office will
remain 1n the Department which will
become the Department of Health and
Human Services. Changes resulting from
the reorganization wili be made in the
final regulations.

Definition of Developmental Dissbility

A major change brought sbout by the
1978 amendments is in the definition of
developmental disability. The new
definition is based on a study mandated
by Pub. L. 04-103, It states thata
developmental disability: (1) is severe
and chronic; (2) is attributable to a
mental or physical impairment; (3) is
manifested before age 22: (4} is expacted
to continue indefinitely: {5} results in
substantial functional limitation in three
of seven specified areas of major life
activities; and {6} reflects the need for
lifelong and individually planned
services.

The House Conference Report No. 95~
1780, accompanying H.R. 12467, p. 104,
usth Second Session, noted
that “the definition is intended to cover
everyone currently covered under the
definition and it is also intended to add
other individuals with similar
characteristics. . . . It is not the intent
to exciude anyone who legitimately
should have been included under the
definition in current law.”

Rights of the Developmentally Disabled

Section 111 of Pub. L. 84103
contained a series of “findings”
respecting the rights of developmentally
disabled persons. including the .
following:

{1) Persons with developmental
disabilities have a right to appropriate
treatment for their disabilities;

(2) Treatment should be designed to
maximize the developmenta! potential
of the person;

(3) The Federal government and the
States both have an obligation to assure
that publiec funds are not provided to
any institutional or other residentia)

program for persons with developmental
disabilities that does not meet certain
stated standards;

(4) Nonresidential programs must be
appropriate to the persons served.

No suthority was included in that Act
to allow the Department to withhold
funds from States on the basis of failure
to meet the findings.

The 1978 amendments, however,
added a requirement to the basic State
graht program that the State assure the
Secretary that the rights of
developmentally disabled people are to
be protected consistent with Sec. 111.
The Department has decided to require
that all programs authorized under the
Act, except for the protection and
advocacy systems, comply with Sec. 111
of the Act. The protection and advocacy
systemns are exempted because they are
an extension of the “Rights” provisions
and the systems do not provide services,
treatment or habilitation. The
Department believes that applying this
policy to the other programs is within
the intent of Congress. Recipients of
funds under the Act are to assure the
State and the Commissioner that they
will provide services which comply with
the requirements of Sec. 111 (Rights).
Failure to comply with the assurance
may tesult in the loss of Federal funds.

Protection and Advocacy Systems

The 1978 amendments made several
changes in the protection and advocacy
provisions. They are a prohibition
against the State planning council's
administration of the State’s sysiém: a
requirement that a report describing the
State's activities be submitted to the
Secretary at least once every three
years: and a requirement that a program
perfarmance report be submitted
annually. Failure 1o have an approvable
system in place will result in the loss of
Federal funds for the basic State grant
program as well as for the protection
and advocacy system. Minimum
sllotments of $50.000 are established for
the States,

Stats Planning Councils

Several changes in the Act affect
State planning councils. One-balif.
instead of one-third, of the members are
to be consumers and their .
representatives. The principal State
agencies represented on the council
remain the same as in the prior Act, but,
in addition, higher education training
facilities and local agencies must now
be represented. The Governor is to
appoint all members and provide for
sppropriate rotation of the members.

The State council is so constituted
that it provides a forum for consumer
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involvement in policy and priority
determinations.
The council also pro'vidte; a means for
loring all avenues for the provision
:}‘Eerl\.n?;s through State and local.

private, and public agencies. Unlike the

" prior system the council must now
gevelo,;’! the State plan jointly with the
adiinistering agency.

State Plan

The major part of the Developmental
Disabilities Program is the basic State
plan. In 1970, the program was seeD as &
planning and coordinating mechanism,
with some funds for augmenting services
provided by other agencies. The
amendments of 1978 have to a
considerable degree, changed the
programs fo provide services. The
priority service areas are: (a) case
management; (b) child development; {c}
alternagtive community living _
arrangements; and (d) non-vocational
social-development. -

The Act provides that until the
appropriation exceeds $80 million &
year, a Stats is required to fund at least
one, but not more than two, priority
service areas. The State may hmd three
pricrity service areas when the Federal
appropriation is more than $80 million.
Regardless of the Federal appropriation,
however, the State must spend at least
65 percent or $100.000 {whichever is
greater) of its allotment for services.

For those States which would have to
reduce the amount of Federal funds
spent on planning activities in order to
meet these requirements, however, the
Act provides a transitional period.
Those States need not reduce the .
amount spent for planning in the fiscal
years ending September 30, 1979 and
September 30, 1980. By October 1, 1980,
however. all States must sllocate at
least 85 percent for services. These
transitional provisions are not included
in the regulations because the
Department believes they are self-
implementing, and because they will
8001 expire.,

The State plan aow must be revised at
least every three years, instead of
annually, as before. It must, however, be
reviewed annually by the State council
for needed changes in priority service
areas. There are now eight major
sections of the State plan inatead of the
30 previously req
Allotments -

_The 1978 amendments increase from
$100,000 to $250,000 the minimum
aHotment esch State and Puerto Rico
may receive for the basic State program.
Minimums for the other Territories are-
increased to $100,000. The Northern

Mariana Islands may participate in the
program if it chooses. }
Special Project Grants

New grant suthority is available to
support the development and
demonstration of methods to attract and
retain professional personnel to serve
developmentally disabled people, and
the demonstration of methods to expand
or improve protection and sdvocacy
services. The Commissioner is to
establish procedures to ensure the
involvement of developmentatly
disabied persons and their parents in
the detsrmination of priorities for these
grants.

mm-dm

The regulations in these mﬂl are
reorganized and rewritten for clarity
and simplicity in sccordance with
HEWs tion Common Sense.

The following regulations were
previously promulgated in 45 CFR parts
1388, 1368, and 1387 and are ot
changed. but are included in these
regulations for the saks of clarity and
completeness.

New Location of Reguistions Promwigated in
1977, Mot Substantively Changed
Prosent suction sl e Popaass
- ]
13857 =Recovery 1988
1308, 0=Cocparsine o it ofiont Detemn 13008
States and agencies.
1385, 10==Awartia. 13948
1)—Furposs sndt 1308.48
W02a). D), (). {o)—-Flan abmeon o 4 130042

1306 4-ienticalion of adminsraiive program  1388.414)
unit,
1200 10(a). Ph=AlONTaniS i Stmten 12084
1306.11-~Nasliotment of hentle 1398.2
1200, 1 2ch-=Corditionn On ubes of sllemert... 12065904
e e 12348
13081 19988
1308, 15(a)=—"uyments oy DT, Ty N0
HOR, Sirviihl. o
1300 18{a)—Wahoiding of paymnl . o 3011
1 o
130011 wPorsonnel sveieraion_________ 1300.12
1300.22 =Focal simirisration. T4
13.2=—Spucial fnarcinl o SOhNICY aseint.
ANCE 10 QOVrYy el
1 1984100
1300.25(a)—Aothos of ovahamtion 130849
MMl i whmes 13850
THGAT=MebBaON Qi 000000 1859
T30 5V =Estabiishvnent of Sy plarung oOwn- b T}

ok
SN0, 113 Subpart O Pacice s Prooe-1300.00-.11%

dure for Hearings = Biasss en Cordaminy of
Ooveicprurdst Dinsbiltes Pare © Fecwrs
L
1987 3—Eagtie sepicerme.. 3
13857 20+ 23—lpeciyl prowecs grane ;
In proposing the new regulations, we

meintain the underlying purpose of the
mulmomumudﬁ;‘thc Preambis to
the Proposed Rules in the
Federal Registsr on August 30, 1678 (Part
IL Vol. 41, No. 106). That purpose is to
ensure the continued targeting of funds

apd resources to services to
developmentally disabled individuals
through a national, State, and loca!
partnership. To this end, the goal of the
program is to enable States to increase
the provision of quality services to
"l"eh";:'d with weloggm;ml disabilities.

e is to be reached through the
design and implementation of a
comprehensive and continuing State
plan which makes optimal use of
Federal, Stats, local, sod private
resources, and assures the rights and
dignity of all those being served.
analysis of s propoved reguiutons.

propo tions,

(The references in parentheses in the
headings are to the applicable sections
of the Act)

Part 1585—Ganeral

This gcn sela ont the provisions
applicable to t:l“d?s? b?l’:m of the
developmen ities programs.
We believe that this organization will
make it easier for members of the public
o locate common policies and
procedures, and that it will avoid
unnecessary duplication.

Section 1385.1 Purpose of the
regulations. {Sec. 100}

This section sets forth the purpose of
theses regulations which is to implement
the Act, and to operational and
administrative information needad by
users to understand the requirements
and to act appropriately.

Section 13882 Definitions. (Sec. 102)

This saction includes definitions used
in Parts 1386, 1387, and 1388 of this
chaptar. Terms relating only to
construction have been omitted because
the Act no longer provides autharity for
construction activities.

‘We have quoted the definition of
developmental disabilities from the Act
without slaboration. Some peopie bave
expressed concern that we need to
clarify several tarms in the definition.
For exampla, “severe disability” and
“substantial functional limitation" are
subject to varied interpretations, so that
one Stats might find an individual
aligible for services ander the Act, but
another might not The Department _
believes that all of the specifications
taken together constitute an adequate
definition without further definition of

problems encountered in nsing this
definition. We are particulary ipterested
to know whether the term “substantial
fanctional limitations™ needs to'be
defined; also, whether the seven areas
of life activity need further dafinition.
We bope 10 leamn whether the
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unelaborated definition will bring about
greater ease of planning, administration
and programming: and, most of all, if it
results in providing services to the
developmentally disabled population.

Section 1385.3 Rights of persons with
developmental disabilities (Rights).
(Sec. 119

The “Rights of the Developmentally
Disabled.” which was included in but
not implemented by Pub. L. 94-103, 1s
being applied by the Rehabilitation
Services Administration in relation to all
programs aythorized under the Act
(except the protection and advocacy

m for the reasons stated above in
“Rights of the Developmentally
Disabled"”). However, the 1978
amendments require implementation of
the provision. The regulations elaborate
on the “Rights” in the following ways:
{1} we have added to the [ist of “rights”
standards for compliance with Medicare
fire protection requirements. The
Medicare standards have been proposed
in order to avoid confusion for providers
of services and States: (2) we have
added standards for nonresidential
programs; and (3) we have prohibited
the award of State and Federal funds to
programs or activities which do not
meet the standards. Paragraph (b)
provides that each grantee, except for
the protection and advoecacy program.
must give an assurance that no Federal
or State funds will be used by any
project, program. activity, ‘o facility that
does not comply with this section.
Failure 10 comply with this assurance
may result in the loss of Federal funding.

Section 1385.4 Grants administration
requirements.

This section incorporated 45 CFR Part
74. and other Departmental grants -
requirements that are applicable to
devlopmental disabilities programs. A

new provision has been added providing

for a notification and hearing if a
specific claim is to be disalliowed.

The proposed regulation. in paragraph
(c). pravides for the first time that States
may appeal disallowances to the
Departmental Grant Appeals Board. The
decision of the Board shall constitute the
final agency degision on the
disallowances.

Paragraph (d) pertains to the
examination of all records of grantees
and sub-grantees receiving funds under
the Act by authorizad representatives of
the Secretary or the Comptroller
General of the United States. The
proposed regulstion, although included
in 45 CFR Part 74. is added to emphasize
the need for access 1o records, including
all racords of the protection and
advocacy system relating to Federally

funded activities, in order for the
Department to carry out its
responsibilities and to assure proper use
of Federal funds. Some States and
agencies have objected to this activity in
the past.

Section 1385.5 - Awards

Section 13858 Recovery of Federal
funds used for construction of facilities.
{Sec. 107}

No substantive changes are proposed
from the present regulationa.

Section 1385.7 Assurances
evaoluation system. [Sec. 110(a)}

Ags & condition to the receipt of
Federal funds under the Act beginning
October 1, 1960, each State must assure
the Commissioner that it will submit &
time-phased plan for implementation of
a comprehensive system for the
evaluation of services to persons with
developmental disabilities provided
under the Act. By October 1, 1982, the
State must also assure the
Commissioner that it is using the
evalustion system. Failure to do so may
result in the loss of Federal funding.
Except for a revision of the time
schedule for planning and
implementation, these provisioria are the
same as those in present regulations.
The Commissioner will issue
instructions to the States on planning
and implementing the evaluation
system.

Part 1388—Formula Grant Programs

The purpose of this part of the
proposed regulations is to specify
policies and procedures for the conduct
of the formula grant programs, including
the implementstion of the changes in the
1878 amendments. Part 1388 is divided
into four subparts. Subpart A contains
the general provisions pertaining to one
or both of the formula grant programs.
except where noted. Subpart B provides
details of the requirements of the
protection: and advocacy system.,
Subpart C deals with the basic grant
program including provisions regarding
the State planning councils. Subpart D
explains the practices and procedures
for hearings when a question of
cnnﬁ:-.mity or complisnce has been
raise

Subpart A—General

Section 1388.1 Formula for detemining
a/lotments. {Sec. 132{a)}

No substantive changes are proposed
from the present reguiations.

Section 13862 Allotment for basic
grant progrom. (Sec. 132(a)(2} (A} & (B))

This section informs the States and
Territories of the new minimum
allotments, increased from $150.000 to
$250.000 for States, the District of
Columbia, and Puerto Rico. The other
‘Territories are to be alloted $135.000 as
a result of this reasoning:

(1) Sec. 132(a){2)(A) states that the
allciment to the Territories may not be
less than $100,000;

(2) Sec. 133(b){4){B) states that “not
less than $100,000 or 85 percent * * °,
whichever is greater, will be expended
(on services * * = (Emphasis added.)

{3) In order for the Territories to spend
$100,000 (the greater amount) and still
have funds for planning and
administration, it is evident that their
allotment must be more than $100,000.

(4) We are allotting 35 percent of
$100,000 to the Territories for planning
and administration. or a total of $135.000
to each.

Section 1388.3 Allotment for protection
and advocacy system. [Sec.
113(bN1NA))

This section incorporates into the
regulations provisions contained in the
1978 amendments for allotments for
protection and advocacy systems. This
section also establishas a minimum
allotment of $30,000 per year (instead of
the previous $20.000 per year} for Guam,
the Commonwealth of the Northern
Marians Islands, American Samoa, the
Virgin Islands, and the Trust Territones
of the Pacific Islands since minimum
allotments were not included in the Act.
The Department believes these
minimums are essential for those
Territories to operate a protection and
advocacy system in their areas.

The regulations also provide that in
the event the appropriation is less than
the amount necessary to make
allotmeénts to the States and Territories
under the previous paragraph. the
State's allotment shail be equal to the
retio which the Siate's ailotment bears
to the total amount appropriated.

Section 13864 Reallotment. (Sec.
132(d})

Section 1386.5 Cooperative or joint
effort between States and between
cgencies. (Sec. 132(c}}

Section 1386.8 Faderal and non-
Federal shares for the basic State grant
program. {Sec. 103)

No substantive changes from the
present regulations are proposed.
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Secti 7 Obligation by grantees  or reduced without & hearing. To - deveiopmentally disabled persons. In
and ;::;,;i:m liga sccomplish these purposes we have the case of judicially deciared mentally
. . fies the m .ﬂopted the hngulge used in the mmmpetem individuais, their gulrd\am
{m‘;z:n:c::? d:‘;?utm and regulations fo;': é:l:l XX of thi S(ig:l;al must be giv:nnd re;:onable rotice of the
o . Security Act {Social Services 45 protection advocacy system’s intent
'u‘:bi'::‘"‘ mey obligate funds under 7y zzt{.u.] to examine lthe mord:ylf the
] . institutionalized person is not mentally
] By Subpart B—State System for Protection . — . ;
138688 Nonduplication. (Sec. impaired, the protection and advocacy
s et Sl S
4 a condition for a e to receive consent before being allowed access to
Section 13669 Poyments. (Sec. 14]  pojory) funds for the basic State the recards. However, the protection

. = Nosubstantive changes from the

present regulations are proposed.

Section 1386.10 Liquidation of
obligations. {Sec. 134)

This new section has been added
because the Act (Sec. 134) requires that
expenditures be made under the State’s
current, spproved State plan. In the past,
lfu.mil have lom&ﬁme;, mnl:::id ﬁ!;:r
ong periods without bei
program purposes. We bl:ﬁave good
management practice allows not more
than one additional year for iquidating
of costs resulting from obligations.

Section 1388.11 Withholding of
payments. (Sec. 135)

This section restates the existing
regulations. The proposed regulation
also extends this provision to the
protection and advocacy program. In the
previous tions. this provision
inadvertently failed to refer to the
protection and advocacy system. We are
correcting that omission in this section
of the regulations.

Section 1386.12 Standards for a merit
system of personnel odministrotion.

This section incorporates the
standards for a Merit System of
Personnel Administration as
promulgated by the Office of Personnel
Management (OPM). The standards
apply to persons employed by State and
local governments under the protection
and advocacy system and the basic
State program funded under Subparts B
and C of Part 1386, including the staff of
the State planning council. The
Department has adopted these
standards which were published in the
Federal Register, Vol. 44, No. 34,
February 16, 1879. They are availabls
from the OPM, and HEW Regional
Offices.

Section 1388.13 Foir hegrings. .

This section sets out 3 new .
requirement which-is added becauss of
the 1978 amendments’ emphaasis on the
provision of services. The Department
believes that all reasonable means must
be used to assure: (1) that persons
applying for services are not arbitrarily
denied them. and {2) that no ons
receiving services has them terminated

program, the act requires that the State
must have in operation & system to
protect and advocate the rights of the
developmentally disabled. Failure to
meet this requirement may result (n the
loss of Federal funds under Subparts B
and C of this Part and also ynder Part
1387 (because the State in which a
epecisl project is to be carried out must
l(:;]we a State plan approved under Part

The Department has had over two
years' experience in administering the
protection and advocacy program.
Based on this experience, it is proposing
several new and more detailed

regulations.

Section 1386.20 Requirements for
participation in the davel tal
disabilities program. [Sec. 113{a})

The legislative requirements for the
ayatem are restated from the Actin
order to emphasize their impartance. In
addition, the regulations clarify the
population that is to be served. We do
not believe Congress intended to
exclude the group most urgently in aeed
of advocacy: those persans with
developmental disabilities who are not
receiving services. We have, therefore,
made “all individuals with
developmental disabilities in the State™
eligible for assistance by the system.

Section 1386.20(c}(2} requires that
protection and advocacy systems have
the authority to institute legal and
administrative to redress
the rights of institutionalized
developmentally disabled persons
without the necessity of representing a
named client. Exercise of this authority
is contingent upon the protection and
advocacy system certifying to the court
or administrative body that cartain steps
have been taken in an attempt at non-
judicial reselution.

The Department is particulasly
interested in knowing if there are any
state constitutional, statutory or judicial
barriers to this provision. I there are, is
the state willing to eliminate these
barriers? What would such changes
entail and how long would they take?

Sections 1386.20(3) and (4) require that
protection and advocacy system have
access 1o the medical and personal
records of institutionalized

and advocacy system must establish
procedures to protect the confidentiality
of the records examined. .

The Departruental believes that these
pravisions are essential and will provide
the protection and advocacy systems
with the necessary mechanisms to
adequately protect the rights of
institutionalized developmentally
disabled persons.

On the basis of our experience, we
have required that the protection and
advocacy system have physical access
to persons with developmental
disabilities who sre in any institytion or
program.

Saction 13821 Designated State
protection and advoecacy office. {Sec.
113(a))

This section specifies what the State
must do in designating the State's
on and advocacy office and the
tations on its choices. The present
policy of allowing States to select public
or private ponprofit agencies to carry
out the protection and advocacy
program is maintsined.

Some States have proposed to place
the protection and advocacy office in an
agency which provides guardianship.
The Department considers guardianship
a service, Since Sec. 113(a){2) requires
that the protection and advocacy system
be independent of any agency which
provides services to persons with
developmental disabilities, we believe
guardisnship and protection and
advocacy may not be combined. There
s a potential conflict in guardianship
cases because guardianship
arrangements, especially involving
adults, impose limitations on the ward's
rights. Our policy will be {0 assume that
a conflict exists any time a reasonable
question is raised. This policy is
necessary in order to best protect the
interests of the individuals because of
sasuring the independence of the system
from service providers.

Section 1386.22 Report on the State
system. {Sec. 113{a){3)(A]}

This proposed regulation establishes
for the Ent time the kinds of information
which the State must include in the
statutorily required report to the
Commissioner on the protection and
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advoca tem. The report must
descﬁb?th'ncﬂﬂuu to be carried out,
including activities to coordinate and
cooperate with other protection and
advocacy systems in the State, for
example, rehabilitation and aging

programas.

Section 13868.23 Submittal of the report
on the State system.

Section 1386.28 Anlendments to the
report on the system.

These sections indicate the manner in
which the triennial reports on the
system and revisions to the systam are
10 be submitted to and approved by the
Governor prior to their being forwarded
to the Commissioner for final approval
The basis for these regulations is found
in Section 113(a} of the ActL

Section 1380.25 Annual reports. (Sec.
113{a)(3)(B))

The new statute requires an annual
report describing the activities carried
out, and any changes made in the
system, during the previous year. The
regulation establishes what the annual
report must contain. In addition, States
g:uusl m%:it lnnmll;;; pmmpoudu s

dget. The purpose of the on
to ensure that the Department has the
information necessary to determine if
the protection and advocacy program in
each Stats is properly carried out.

Section 138828 Federal! financial
puorticipation.

Thia section sets forth the conditions
under which Federal financial _
participation is avaiiable in the cost of
services. Subsection (a) states that
Federal financial participation is
allowable for activities includgd in the
approved reports of the system.
Information and referral services are
allowable even when provided to
persons who are not developmentally
disabled. This exemption is made -
because a large portion of the requests
are made by {elephone and mail, and
under those circumstances it is
infeasible to ascertain eligibility.

Subsection (b) lists expenditures in
which Federal financial participation is
not allowable: those made to liquidate
obligations beyond the aliowable tims;
thoss made on behalf of insligible
parsons; those not includad in the
approved reports; and those made to
solve problems which are not related to
the person’s disability.

The purposs of protection and
.do:::“fy cns s hthmdwolo::cnnl
n of persons wi
disabilities which arise because of their
disabilities. The Act emphasizes that the
system is te protect and advocate the

rights of the system's clients. The
system is not intended to meet all the
legal and advocacy needs of persons
with developmental disabilities. For
example. developmentally disabled
persons share with the general populace
occasional need for assistance in
drafting a will. or instituting or
defending sgainst a divorce action.
These needs do not fall within the role
of the protection and advocacy system
and thus are not eligible for Federal
financial participation.

Section Isﬁ Prohibition of use of
protection advocacy system

for lobbying. (Sec. 113(b)(2))

The statuls requires that Section 1913
of Title 18, U.S.C. be applied ta the
protection and advocacy This
section of the regulations restates the
statutory requirement, and adds that
unsolicited communication with
members of Congress for the purpose of
influencing their actions is prohibited.

State Plerning Council

The first four sections of this Subpart,
§ 1380.30 through § 1388.33, deal with
the establishment, composition, duties
and staff of the State council,
The purpose of the regulations is to
implement the 1978 amendments relating
to the council. The new requirsments
are that: (1) the State planning council
must now consist of at least 30 percent
consumer representation; and (2) the
council must now develop the State plan
jointly with the designated State agency.
There is no change, however, in the

primary role of the State planning
council: moni! ;

planning, toring,
evaluating, and advocating on behalf of
all developmentally disabled people.
The council continues to
submit the State plan to the :
Commissioner. -

Section 1388.30 Establishment of the
State planning council. (Sec. 137{a)(1))

This section makes it mandatory for a
State to establish g State pl
counci] in order to recaive P
funds.

Section 1388.31 Maoksup of the council.
{Sec. 137(a)) .

Subsection (a) provides that the
Govemor appoints all membars of the
council and makes appropriate
provisions for rotation of sll mambers
P o

tate
includs s statement of the State's
policies on rotation of the council

members. The policies must provide for
continuity among the consumer
members and consumer representatives.
Representatives of the State/Federal
programs must not rotate since they are
members of the Governor’s cabinet or
staff, generally serve at his or her
ﬂeasun. and continuously represent

eir programs. .

We decided not to specify which or
how many handicapping conditions
must be represented on the council
because the number is 30 large that »
listing could lead to a council of
unmanageable size.

We have ed in subsection (b)
the State/Federal program
representation on State planning
councils bacauss the State p
councils need to have the benefit of
fnformation from the various Federally
assisted programs. The principal
programs are identified in Section
133(b}{2)(B) of the Act. The regulation
proposes that each program be
represented by an individual who has
knowledge of and authority to speak for
and sct for thet program. We believe it
is not possible for one or a few
individuals to have sufficient knowledge
concerning all these . and, at
the same time, possess the authority to
speak for them and to provide the State
council with the guidance that Congress
intended they provide in making policy
decisions. The Department will consider
& waiver under § 1386.31(b) upon a
showing by the Governor of the State
that the State officials appointed do
have the experience and authority to
speak and act for the programs
represented.

Subsections (c) and (d} reflect major
changes enacted by the 1578
amendments. Formerly, consumer
representatives comprised one-third of
the total membership of the council. The
new requirement is that at least one-half
of the membership of the council consist
of a combination of persons who are
developmentally disabled and relatives
or guardians of such persons. Of this
balf. at least one-third must be parents,
other immediate relatives, or guardians
of persons with mentally impairing
developmenta] disabilities: and at least
one-third must be consumers-—that is,
persons who are ves
de;;lopmenully disabled. e

e Department believes that
minorities m:t‘:: tncluded in the
membershi i

Subsection (¢] restates a part of Sec.
137(a)(2) of the Act. Based on sections
1124(a){3} and 1128(b} of the Social
Security Act (cited in the 1678
amendments}, this subsection describes
parsons who cannot be placed on the
counci] as consumer representatives.
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The purpose of this requirement isto
.voig all poulbh conilict of I'ntcraﬂ.
and to assure that consumers’ concerns
are adequately addressed in the
council’s activities. .
Section 138832 Duties of the council.
(Sec. 137(b] and 148(d}}

purpose of this regulation is to
ex?!:in the required duties of the
council. Subsection {a)(1) states that the
council and Sut&. lgs:.nf.ﬂi;ll]" shall
jointly develop plan;
subsection (b) mn the council
chairperson to t the State plan and
annual review of the priority service
ateas to the Commissionsr, The
] tion is silent as to who
submit the State plan. However, both
the Senate and Housa reports are quite
clear that the councils and Stats
agencies are to “work together as equal
partners” (Senate Report No. 95860,
page 37, 95th Cong. 2d Session), and “the
council is not to replace the Stats
agency as the responsible for
administration of the program” (House
Report No. 95-1188. page 13, 95th Cong.
zd'l‘i?:ﬁziu regulati uires that

0D req

tha State plan and other reports be
transmitted by the State planning
council. The Department is proposing to
continue this requirement.

The ent has considered, but
rejected, the suggestion that the State
plan be submitted ta the Department by
official representatives of both the State
planning council and the State agency
as co-signers. The Department is.
instead, proposing that both parties sign
the State plan indicating that the result
is & joint endeavor.

Since enactment of the 1978
amendments requiring “joint
development” of the plan by the State
planning council and the State agency
the Depariment has become aware of
confusion at the State level about the
roles of each. The propossd regulation
makss clear that “joint development”
does not mean that the council and the
agency(ies} must agree on all party of
the final plan. When thers is
di t, the Gavernor will make
ﬁﬁ: jon. 'Eml. Section 1?.0’.21(:1.

t paragraph, represents a departure
in the role op the councils from past
practice. The proposed tions
provide that the State councils

requires that the plans be jointly
developed with the sdministering
agencies, including specification of
aress of service.

The Depariment has interpreted the
requirement for joint development to
mean that each party has a voice in the
adoption of policies, including the
selection of priority service areas. This
requirement for joint development
creates the potential for a deadlock, or
an tnability to act, if the councils and
the agencies cannot resolve differences
which may srise between them. To deal
with the possibility of a deadlock, the
Department believes it necessary to
provide a means for resolving any
impasses which may arise. The
proposed regulations meet this problem

of potential impasses by that
the Governor of the State will be the one
to resolve them.

Peragraphs (2} through {3) set forth
other duties and responsibilities of State
planning councils. A new requirement is
that the council submit an annua! report
of its activities to the Secretary, through
the Governor. This report was
previously incorporsted in the program
performance repert.

Subsections {b) and {c} continue
existing requirements to sssure that
plans are submitted in a timely manner,
and through proper channels, Subsection
(d) repeats the legislative mandate that
the State planning council not
administer the protection and sdvocacy
system. .

Section 1386.33 Council staff. (Sec.
133(b)(1}(A))

Subsection (a} of the proposed
regulations implements Section
133(b)(1){A} of the Act, which requires
that the State council have staff
responsible to it and adequate to carry
out its responsibilities and duties. The
Commissioner has determined that s
full-time director and a secretary are
required in each State. This staff is the
minimum for apy State, and subsection
(b) provides for the many States that
will nesd additional staff, depending on
the States’ unique needs and rescurces
since government agencies and the
public must be able to communicate
with the council on a daily basis. The
basis for the Commissioner’s decision s
are “Administrative Environment
Project.” December 1977, developed
with a grant from the Department.

State Plan Requirements

Tha genieral provisions pertaining to
State plans are in § 1388.40 through
§ 1388.54. These regulations are
designed to implement the
of Section 133 of the Act in regard to

State plans, and to define further what
is required.

Section 138640 General {Sec. 133{a)
and (b))

In order to participate in this program
a State must have g State plan which
meets the requirements of these
regulations and has been appraoved by
the Commissioner. This section
implements Sec 133(a) and (b) of the
Act.

Secion 1388.41 Designation of the State
Planning council and the State agency.
(Sec. 133(bNINA)

No substantive changes are proposed
from the present regulation.

Section 1388.42 Plan submittal and
approval. (Sec. 133(c})

Subsection (a} containg major change

about by the 1978 amendments

which provides that the State plan must
set forth the activities to be supported
by funds allotted to the State under the
Act. Thess activities may be carried out
over a thres year period. 1o the
intervening years, the State is to submit
an annual repart of its review and
description of the extent and scope of
services to be provided, as required by
Section 3133(bH{2)(C] of the Act. This
reguiation (in subsection (a}} is designed
to produce better planning and services,
and to reduce paperwork.

Subsection (b) requires that the State
pian contain a statement that it was
developed jointly by the State Council
g:.d :hc b:lnigmt;g S&t:u agency, ungf

t it be signed chairperson
the council and the official
representative of the State agency.

‘The remaining paragraphs contain no
substantive changes from the presen
regulstion. .~

Section 138843 Methods of
edministration.

No substantive changes are proposed
from the present regulation.

Section 130844 Description of
objectives and services. (Sec.
133(b)(2){A) and (B)}

The purpose of subsection (a) is to
ensurs that the plan contains clear goals
and objectives: that resources are
directed toward the achisvement of
these goals: and thet there will be
greatar congruence among the States
thun when each State was free 10 select
fis own goals entirely.

The next subssection, {b}, requires that
Federal developmental dissbilities funds
be used to sugment rathet than
duplicate or replace, saxisting services
provided by other Federal/State
programs. Wae believe that this provision
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is essential to assure that States develop
a comprehensive plan %o bring togethe:
all available resources so that the |
developmentally disabled maybe |
served in the most effective, efficient
way. In continues policy now in existing
regulations.

Subsection (c] requires that the State
plan déscribe the extent and scope of
priority services which will be provided
each year under the plan. We expect
that the annual review will lead to &
shift from one area to another if the
Stats determines that the change will
result in more or better sarvices.

Subsection (d} requires the
establishment of & method and criteria
for evaluating the effectiveness of the
State plan in meeﬁng: objectives. No
substantive change the present
regulation is proposed.

Section 1386.45 Priorily services. (Sec.
233(bji4))

Since 1070, the Developmental
Disabilities Act and its amendments
including the 1978 amendments. have
contsined a list of 18 speciaiized
services needed by with
developmental disabilities at various
periods throughout their lifetimes. This
list was intended to be illustrative rather
than restrictive. The purpose has been
lcmut_thc variety of services

n

Instead of leaving States free to
choose one of these 18 services for
support by funds under this Subpart, the
Act now establishes four priority service
areas for the use of Federsl funds. The
House Report states several advantages
to focusing on the four priority service
areas instead of leaving the selection
entirely to the discretion of the States.
{H. Rept. 08~1188, supra. p. 10}

The four priority services are: (1) case
management services, (2) child
development services, (3) alternative
community living arrangement setvices,
and {4) nonvocational social-
developmental services. They are
further described in this section.

States may not provide activities in
theiz State plan that are necessary but
subordinate parts of one priority service
a8 & separate priority service area. For
example, elternative community living
arrangemsent services obviously are
focused on one's residence and the
services directly related to residence.
Case mana t services are focused
on the need for people in residential and
non-residential ssttings. If a place to live
is to be provided under the plan, tha-
slternative community -

community living setting may not be

identified as & separate priority service
area.

Section 1386.46 Use of funds. (Sec.
133(b){3))

No substantive changes are proposed
from the present regulation.

Section 1386.47 Provision of priority
services. {Sec. I.':‘.‘!_[b}[l}]

Subsection (a) requires the State
council to select one or more priority
:ﬂmbc: areas ;:rd. wTh;:.h Federal funds

expen priority service
arsas selected must be identified in the
State plan. Paragraph (2) states the
statutory criteria for determining the
number of service areas that may be
funded in any year. Until the
appropriation exceeds $80 million per
year. a State is required to fund one, but.
not more than two, of the priority
service areas. No more than three
priority service areas may be funded if
the appropriation excesds 380 million
but is leas than $80 million per year,

Paragraph (3) authorizes a State. once
it has selected a Federal priority service
area, to select a servica ares-of its own
choice as s substitute for one or more
additional Federal priority sarvice areas.

Paragraph (4] allows a Stats to
request that the Commissioner grant a
waiver of the limitations set forth in the
two previous paragraphs. The waiver
allows the State to fund additional
service areas. This paragraph states the
conditions on the granting of the waiver.
The of providing for a waiver is
to allow States, under limited
circumstances, to use Federal funds for
a service other than those specified in
the Act. The basis for the waiver is
Section 133(b)(4){C) of the Act.

Subsection [b) requires the State
council and State agency to review
:;mugg :_.he‘ priority nrt:ica areas and

e n or continuing them. Changes
may be made if needed.

Subsection (c} allows the State to put
into effect its plan for comprehensive
services immediately, or not later than
October 1. 1880. The basis for this is
Section 133(b){4){A)(ii). The Department
has interpreted this section fo mean that
a State must meet the priority service
requirements not leter than the start of
the 1981 fiscal yeat. ,

Subsection (d) requires that the State
plan indicate what portion of its
allotment is being expended in the
priority service areas. The amount
specified must be not less than $100.000
or 65 percent of the State’s allotment,
whichaver is the greater.

Subsection (e} lists the activities costs
of which may be assigned to “service
activities.” The purpose is to allow

States to support activities necessary to
the provision of high quality services.
Subsection {f} continues the previous
provision of the Act and regulations for
special financial and technicai
assistance to urban and rural poverty
areas. States shall use the areas
designated by the State Health Planning
and Development Agencies (HPDA) and
approved by the Secretary. The list of
those areas was published in the
Fadaral Register, Vol. 43, No. 19, January
27, 1978, and is available from the State
HPDA and HEW Regional Offices.

Section 1386.48 Stondords for services
and protection of rights. (Sec. 1231b)(5))

This section of the proposed
regulations lists other assurances that
must be in the State plan. The plan must
assure the Commissioner that: (a) The
facilities in which services are furnished
comply with the Architectural Barriers
Act, (b) individual habilitation: plans
will be developed for sach individual
served, (c) the human rights of each
person {eapecially those persons without
familial protection) will be protected,
and (d) affirmative steps will be taken to
ensure an opportunity for participation
of the developmentally disabled
population in programs with special
attention given to minority groups.

The required assurances described in
(a), (b), and (c} above are consistent
with policies issued previously by the
Department. The assurance required by
subsection (d) is a statutory
requirement.

Section 1386.49 Professional
assessment and avaluation programs.
{Sec. 133(b)i6})

The State plan must provide for
assessing the adequacy of the training of
personnel providing service to
developmentally disabled people. and of
the State programs supporting training
of professional and paraprofessicnal
personnel. The State plan must further
indicate how these training activities
will bring about high quality services.
Among other resources, university
affiliated facilities must be utilized in
States where they are available and
appropriate. ‘

Subsection (c} requires planning and
implementation of a comprehensive
system for the evaluation of services
provided to developmentally disabled
persons assisted under ths Act. as
mandated by Section 110 of the Act. As

—a condition for the receipt of Federal
funrill. the States must sul:;:&gl;: for
imp| the system
1mm implement it by October
1882,
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Section 1388.50 Utilization of
community resources and volunieers.

(Sec. 133(b}7){A)}
No substantive changes are proposed
from present regulation. .

Section 1388.51 Protection of
employees’ interesis. (Sec. 133(b)(7)(B}]

Thoe Act reguires that a State which
selects slternative community living
arrangement services for priarity
funding must provide for the protection
of the interests of employees whose jobs
in institutions are placed in jeopardy.

expanded

one. We have found that there s
confusion as to what is required for
employees’ protection snd that the
present regulations are being
misinterpreted or ignored. The proposed
regulation states specifically the
statytory requirements. We have added
performance standards States and
institutions must follow in providing for
fair and equitable arrangements to
protect the interests of employees
affected by alternative community living
arrangement services assisted under the
Act. These arrangements were
developed in consultation with the
Secretary of Labor.

Saction 1388.52 Individual hebilitation
plans. (Sec. 112)

No substantive changes are proposed
from present regulation. )
Section 136853 Federa! financial
participation.

The purpose of this regulation is to

) state the conditions under which

Federal financial participation in
expenditures is allowable. Allowable
and nonallowable costs specified are in
addition to those listed in 45 CFR Part
74.

Section 1388.54 Additional information
and assurances. (Sec. 133(b)(8})

This section permits the
Commissioner to request additional
information and sssurances in the State
plan when he finds them necessary to
carry out the provisions and purposes of
the Act and these regulations.

Section 1388.55 Final disapproval of
the State plan,

This section outlines steps that must
be taken before any State plan is finally
disapproved. The purposs is to mswre
that the State’s interests are protected
while ensuring adherence by the State to
the Act and regulations.

Subpart D.—Practice and Procadure for
Hearings Pertaining 1o States
Conformity and Compliance With
Developmental Disabilities Plans and
Federal Requirements

Subpart D continues the practice and
procedure for hearings to States when
questions of conformity of State plans
for the developmentally disabled with
Federsl requirements, as well as
questions of compliance of States with
their plans and Federa! requirements,
have been raised. It also adde
provisions relsting to the protection and
advocacy system, and makes technical
changes, including cross-references to
appropriate sections of the ations.

The changes in Part 1388, Subpart D,
were made to ensure that an appenl of &
ruling unfavorable to & State would be
to an official that was not invoived in
the decision at a lower lgvel. -

No substantive changes are proposed
from prele;l\; regulation, excepin' th‘ in
§ 1388.92. We are propos st
hearings be held in locations which will
minimize travel costs for all concerned.

Part 1387—Special Projects

Section 1387.1 of projects.
{Sec. 145 (a) and (c})

The program of special projects
provides a means of increasing the
effectiveness and efficiency of services
pravided under the formula grant
programs by supporting sctivities which
benefit a number of States. The purpose

" of § 1387.1 is to incorporate into the

reguiations the statutory purposes for
which grants may be made.

Section 13872 Projects of national
significance. {Sec. 145(g})

This section sets forth criteria for
projects of national significance. These
criteria are presently stated in tha
definitions section of the regulations.
Otherwise there are no substantive
changes from the present regulations.
The :vaé?dhilityoggnmgmu will be
announced periodically in program
announcementy issued by the
Commissioner. .

Section 1387.3 Eligible applicents.
{Sec. 145(a)} .
Section 13874 Application content and
Pprocedure. (Sec. 145(d})) _

No substantive changes are proposed
from present regulation.

Section 1387.5 Amount of grant. (Sec.
145(e}}

This section states conditions for
determining amount of @ grant,

Authority: These tions are issuad

under the authority of Sec. 100 of Title | of the
Mental Retardation Facilities snd Community

Mentsl Health Centers Construction Act of
1983, o3 amended by the Rehabilitation,
Comprehensive Services, and Developmental
Dusabilities Assistance and Bill of Rights Act.

45 CFR. Chapter XIII Parts 1385, 1386

and 1387 are superseded and new parts
1385, 1386 and 1387 are added.
{Catalog of Federsl Domestic Assistance
Program. Nos. 13.830 Develocpmental
Disabilities-~Basic Support: and 12.831
Developmental Disabilities—Special Projects)

Dated: April 29, 1900. .

Casar A. Perales,
Acting Assistant Secretory for Human
Development Services.
Approved: May 2. 1900.
Secretary.

Chapter XIII of Title 45 of the Code of
Federal Regulations is amended as
follows:

PART 1385--GENERAL

1. Part 1385 is revised (o read as
foliows:

Sec.
1385.1 Purpose of the regulations.
1385.2 Definitions.

13853 m&- of persons with developmentai
dies (rights).

13854 Grants sdministration requirements.

13335 Awards.

13856 Recovery of Federal funds used for
construction of {acilites.

Assurances regarding eveluation
system.

Authority: Section 108, Pub. L. 83184, as
amanded by Pub. L. 95-802.

§ 13351 Purposs of the reguistions.

These regulations impiment the
provisons of the 1978 amendments to the
Developmentsal Disabilities Assistance
and Bill of Rights Act (Pub. L. 85-802)
and meet additional program needs
which have become a t. The goal
of the regulations is to help States and
Iocalities to provide care, treatment and
other services necessary to enable
pergons with developmental disabilities
to achieve their highest possible level of
functioning and greatest possible
enjoyment of life.

§ 13852 Definitions.

For purposes of this Part and Parts
1386 and 1387

*&Act” means the statutory autharity
for the developmental disabilities
programs as originally enacted in Pub. L
58-164 as amended by Pub. L. 80-170,
Pub. L. 91517, Pub. L. 94-100, and Pub.
L g95-802,

“Commissioner” means the
Commissioner of the Rebabilitation
Services Administration, Office of
Human Development Services,
Department of Health, Education, and
Waelfare.
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“Consumer” means a person who ]
meets the requirements of the definition
of developmental disabilities.

“Consumer representatives” means a
parent, other inmediate relative.or  °

ian of a consumer.

“Department” means the Department
of Heslth, Education, and Welfare.

“Direstor” means the Director, Bureau
of Developmental Disabilities,
Rehabilitation Services Administration.

“Develcpmental disability” means &
severe, chronic disability of a person

which—

(a) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(b} 1s manifested before the person
attains age twenty-two;

{c} Is likely to continue indefinitely:

(d) Results in substantial functional
limitations in three or more of the
following areas of major life activity: (i}
:lf—cue. [(ii] )rfcepﬁve l[.:lt} oprumuiv.

nguage, (iii) learning, (iv) mobility, {v}
self-direction, (vi} capacity for

independent living, and {vii} economic

sufficiency; and

{e) Reflects the person's need fora
combiration and sequence of special,
interdisciplinary, or generic care,
treatment, or other services which sre of
lifelong or extended duration and are
individually planned and coordinated

“Facility for persons with
developmental disabilities” means a
facility, or a specified portion of a
tacility, designed primarily for the
delivery of one or more services to
persons with developmental disabilities.

“Governor” mesns the chief executive
officer of the State or Territory, or his or
her designee who has been formally
deputized to act for the Governor in
carrying out the requirements of the Act
and these regulations.

“Institution” means any residential
facility in which a person with s
developmental disability is housed with
non-related persons.

“Poverty area” means an urban or
rural area that meets the criteria
contained in § 1388.47(f) of thege
regulations.

“Protection and advocacy offics”
means the instrumentality designated by
the Governor or legislature to administer
the State’s protection and advocacy
system.

“Prot:ﬁtlon and ndm system”
means all protsction advocacy
services and the means used to provide
them described in the approved report
required by § 1386.22. .

“Public agency” means any State, unit
of local government, combination of
States or units, or any departmant,
agency, or instrumentality of them,
including State institutions of higher

-

education. hospitals and any Indian
tribal government. .~

“Recipient” means a developmentally
disabled person or his or her parent,
guardian or close relative receiving
services assisted under the Act.

“Secretary” means the Secretary of
Health, Education, and Welfare, and
references to the Secretary include any
‘individual authorized to carry out the
Act by delegation or redelegation.

*Services for persona wi
developmental disabilities” means
priority services (as defined in
§ 1380.45), and any other specialized

" services or spacial adaptations of

generic services for with
developmental disabilities. “Special
adaptations of generic services™ are
services that are generally available to
the public and require modification to
meet the special needs of the
developmantally disabled person.
Generic services includediagnosis,
evaluation, treatmment, personal care,
day care, domiciliary care. special living
arrangements, training, education,
sheltered employment. recreation.
counseling of the individual with a
developmental disability and of his
family, protective and other social and
socio-legal services, information and
referral services, follow-along services,
and transportation services necessary to
assure delivery of services to persons
with developmental disabilities.

“State” means the 50 States, the
District of Columbia, Puerto Rico, the
Virgin Islands, the Commonwealth of
the Northern Mariana Islands, Guam,
American Samoa, and the Trust
Territory of the Pacific Islands, except
as otherwise provided in the Act or
reguiations.

“State agency™ means the State
agency or agencies designated in the
State plan to adniinister or supervise the
administration of all or designated
portions of the State plan.

“State plan™ means the approvable
document or documents submitted by
the State to comply with the
requirements for participation under
Parts 1385 and 1388,

“State planning council” (alse referred
to as “State council” or “counci]”)
means a body which meets the
standards of § 1308.30,

“University affiliated facility” means
s public or non-profit facility that is
associated with, or is an integral part of,
a college or university. These facilities
must provide for at Jeast the following
activities: interdisciplinary training for
personnel concerned with
developmental disabilities:
demonastration of the provision of
exemplary services: dissemination of
findings of those and other

demonstrations; and furnishing
researchers and government agencies
sponsonng service-related research with
information on the needs for further
service-related research.

“Volunteer’" means a person who
provides s service without
compensation. except for reimbursement
of actual expenses.

§ 13853 Rights of persons with
developmental digsbiiities (rights).

(=) Section 111 of the Act, “Rights of
Persons with Developmental
Disabilities”, is applicabis to the
programs authorized under the Act,
except for the protection and advocacy
system. The basic State plan and all
applications for university affiliated
facilities or special projects grants must
contain an assurance to the
Commissioner that the grantee will not
provids Federal, State or other public
funds to any activity which serves
persons with developmental disabilities
that is not in compliance with these
Rights.

(b} Failure to comply with this
assurance may result in the loss of
Federal funds under the Act.

{c} The Rights include:

{1) Persons with developmental
disabilities have a right to appropriate
treatment, services, and hgbilitation for
such disabilities.

(2) The trestment, services, and
habilitation for persons with
developmental disabilities shall be
designed to maximize the
developmental potential of the person
and shall be provided in the seting that
is least restrictive of the person’s
personal liberty.

{3} Federal and State funds shall not
be expended or provided to any
institutional or other residential program
for persons with developmental
disabilities that—

(i) does not provide treatment.
services, and habijitation which are
appropriate to their needs: or

{ii) does not meet the following
minimum standards:

(A) Provides & nourishing, well-
balanced daily diet to the persons with
developmental disabilities being served
by the program:

{B) Provides appropriate
sufficient medical and dental services;

0 e e
restraint ss absolutely necessary
and prohibit the use of physical restraint
as a punishment or 28 & subatituts for a
habilitation program;

(D} Prohibits the excessive use of
chemical restraints, and the use of
chemical restraints as punishment or as
a substitute for & habilitation program;
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(E) Provides for close relatives to visit
them a reasonable hours without prior
notice;

(F) Complies with fire protection
stendards set forth in 42 CFR.

§§ 442.507, 442.508, and 442.500. -

14) All programa for persons with
developmental disabilities aball meet
standards designed to assure the most
fayorable possible result for those
served, and—— .

(i) In the case :rfh residential programs
serving persons who -
comprehensive health-related,
habilitative, or rehabilitative service,
standards which are at least equivalent
to those applicable to intermediate care
facilities for the mentally retarded (42
CFR Part 442, {1978]] where appropriate,
taking into account the size of the
institutions and their service delivery
arrangements; .

{ii) In the case of other residenti
programa, standards which assure that:
(A) care is appropriats to the needs of
the persons being served by such -
programa: (B) program facilities admi
only persons whose needs can be met
through services provided by the
facilities; and (C) these facilitiea are
sanitary, provide for humane care of
their residents, and protect the -
residents’ rights:

(iii} In the case of non-residential
programs, standards which assure that
the services meet the standards of 1)
and (2) of this section, and-also meet at
least the health and safety codes of the
local and State governments snd
applicable Federal standards of any
program which provides Federal funds
for developmentally disabled pecple.

§ 13854 Grants administration
requirements. .

{a] The following parts of Tite 45 CFR
apply to grants funded under Parts 1388,
1347, and 1338 of this chapter. .

45 CFR Part 16—~Department Grant Appeals
Process.

45 CFR Part 46—Protection of Human
Subjects.

45 CFR Part 74—~Administration of Grants.

45 CFR Part 75—Informal Grant Appeals
Procedures {indirect Cost Rates and Qther
Cost Allocations).

45 CFR Part RMM':H«NT.MI‘ under
Programs Receiving Federal Agsistgnce
Through the Department of Health,
Edycation. and Wellare—Effactustion of
Tutle V1 of the Civil Rights Act of 1964.

45 CFR Pant 51—Practice and Procedurs for
Heanngs Act of 198¢.

45 CFR Part 84—Nondiscrimination on the
Basis of Handicap in Fedarally Assisted
Programas. -
{b) The Departmental Grant Appeals

Board has jurisdiction over appeals by

grantees who have grants

under sections 121, 122 and 145 of the

Act. The scope of the Board's
furisdiction concerning these appeals is
described in 45 CFR 10.5.

{¢c) The Departmenta) Grant Appeals
Board shall also have jurisdiction to
decide appeals brought by the States -
concerning any disallowances taken by
the Commissioner with respect 1o
specific expenditures incurred by States,
or by contractors or subgrantees of
States. This jurisdiction relates to funds
provided underlt:mt:o formula grant
programs establishing by sections 113
and 132 of the Act. Appeals filed by
States shall be decided in sccordance
with 45 CFR Part 18 as modified by 45
CFR 10.91.

{d) In making sudits, examinations,
excerpts and tranacripts of records of
grantees and subgrantees, including the
protection and advocacy system, as
pravided for in 45 CFR Part 74, the
Secretary will keep information about
individual clients confidential to the
extent permitted by law and regulations.

§ 13888 Awwrds.

All grants awarded under Parts 1388,
1387, and 1388 must be in writing, end
must set forth the duration and amount
of the grant awarded.

§ 1385.6 Recovery of Federsl funds used
for construction of facilities.

(a} The United States Government
retains a right-of-recovery from either
the transferee or the transferor of an
amount be the same ratio to the
then valus of Federa! funds used for
constructing and equipping facilities
under title I, Parts B or C of the Mental
Retardation Facilities and Community
Mental Health Centers Construction Act
of 1063, This right-of-recovery is for a
period of 20 years after completion of
construction of the facility and is
appliable only if (1) the facility is sold or
transferred to any person who is
ineligible to apply for a grant, or (2} the
facility is no longer used as a public or
noaprefit {acility for developmentally
disabled people. This provision applies
instead of 45 CFR 74.134.

{b] The State council or the
appropriate university affiliated facility
official is to notify the Commissioner
immediately. in writing, if any of the
conditions in subsection (2) occurs. The
Commissionsr may waive the recovery
provisions if he determines there is good
cause to do so. The value of the facility
is to be determined by agreement
between the parties or, if they cannot
agree on a value. by action of the United
States District Court for the district in
which the facility is located. The Federal
share 0 be recovered is to be in the
proportion that Federal funds bore to the
cost of the project

{c] This right-of-recovery is not to
constitute @ lien on the property prior to

judgment.

§1305.7 Assurances regarding svaluation
systom.

(a} In order for 2 State 1o receive
Federal financial assistance under the
Act, it must submit ta the Commissioner
by October 1, 1980, a plan to provide for
& system 1o evaluate services rendered
to developmentally disabled peaple
assisted under the Act. This plan is to
contain & schedule for implementation
of the system and is to be in effect na
later than October 1, 1082,

{b] By October 1, 1082, sach State
must provide assurances satisfactory to
the Commissioner that it is using the
evaluation system.

PARY 1386—FORAMULA GRANT
PROGRAMS

2. Part 13688 is revised to read as
follows:

Allotments, Federal Share, and Peyments

Sec.

1388.1 Formuls for determming allotments.

13862 Allotment for basic grant program.

1388.3 Allotment for protection and
advocacy system.

13804 Resllotment.

1380.5 Cooperative or joint effort between
Ststes and between agencies.

13888 Federal and non-Federal shares for
the basic State grant program.

1388.7 Obligation by grantees and
subgrantees.

1388.8 Nonduplicstion.

13889 Payments.

1388.10 Liquidation of obligations

1380.11 Withholding of payments.

138812 Standards for s merit system of
personnel sdmnstration

1388.13  Fair hoarings.

Subpart B—=State System for Protection

and Advocacy of individual Rights

1388.20 Requirements for partcipation in
the developmental disabilities program.

1386.21 Designaied State protecton and
advocacy office.

1386.22 Report on the State system.

1388.23 Submittal of the report on the State
system,

1386.2¢ Amendments to the report.

1388.25 Annual reports.

1388.20 Federal financial participation.

1388.27 Prohibition of usa of protection and
advocacy sysiem funda for lobbying.

Subpart C—State Plan for Provision of
Services for Persons with
Digabiiities

State Planning Council )

1388.30 Establishment of the State planming
council.

1388.31 Makeup of the council.

1388.32 Duties of the council.

1380.33 Coancil ataff.
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Adminigtration and

138840 General.

138641 Designation of the State planning
council and the State agency. .

1388.42 Plan submittal and approval

138643 Methods of administretion.

138844 Description of objectives and
services.

1386.45 - Pricrity sarvices.
138048 Use of funds.

1300.47 Provlﬂonofpﬁoﬂtvurvlm
1388.48 Standards for services and
protaction of rights.
138849 Professional asssssment and

programs.
1388.50 Utilization of community resources
end volunteers.
1380.51 Protection of * interests.
1380.52 Individual habilitation plans.
1308.53 Federal financiai participation.
1308.5¢ Additionsl information and
ASBULROCHS.
1300.33 Flnal disspproval of the State plan.

130.8

1300.84 Suspension of rules.

1388.85 Filing and service of papars.

Preliminary Matters—-Notics and Parties

13&.:) Notice of hearing or opportunity for
e

130891 Times of hearing.

1388.92 Place.

130083 Issues at hearing.

138604 Request to participate in hearing.
Haearing Procadures

1388.100 Who presides.

1388.101 Authority of presiding officer.

1388.102 Ridmafplﬂul
1388.103
1380.104
1386105 E:
1380.106

1388107 Unspongored written material

1386.108 Official transcript.

1388.100 Record for decision.

Posthearing Procedures, Decisions

1388.110 briefs.

1386.111 Decisions following hearing.

1300.112 Effective date of decision by the
Assistant Secratary.

Authority: Section 108, Pub. L 88-164, as
amsnded by Pub. L. 96-802.

Subpart A—~General
Allotments, Federal Share, and
Payments

§ 1308.1 Formuls for determining
allotments.
The Commissioner will allocate funds

appropriatad under the Act for the
purpose of the basic State program (ses

Subpart C-=State Plan for Provision of
Services for Persons with
Developmental Disabilities) and the
protection and advocacy system {see
Subpart B—State System for Protection
and Advocacy of Individual Rights) on
the following basis:

(a) Two-thirds of the amount
appropriated shall be allotted to each
State according to the ratio the
population of each State bears to the
popuiation of the United-States. This
ratio is weighted by the relative per
capita income for each State. The data
used to compute allotments are i
by the U.S. Department of Commerce,
for the three most recent consecutive
years for which utisfactory data are
available.

(b) One-third of the amount
approprizted shall be allotted to each
State on the basis of the relative need
for services of persons with
developmental disabilities. The relative
need is determined by the number of
persanas receiving benefits under the
Childhood Disabilities Beneficiary
Program [Section 202(d){1)(B){ii) of the
Social Security Act).

§ 13882 Afotment for basic grant
program.

The minimum aliotment for the basic
formula grant program to each State, the
District of Columbia. and Puerto Rico, in
any fiscal year is $250.000 or the amouynt
of the allotment received by the State
for the fiscal year ending September 30,
1978, whichever is greater. For the
Virgin Islands, American Samos, the
Commonwealth of the Northern Mariana
Islands. Guam. and the Trust Territory
of the Pacific Islands. the allotment in
any fiscal year shall not be less than
$135,000.

§1388.3 Allotmant for protection snd
advocacy system.

{a} The minimum allotment for the
protection and sdvocacy system to each
State, the District of Columbia, and
Puerto Rico, in any fisca] year is $50,000.
or the amount of the allotment received
by the State for the fiscal year ending
September 30, 1978, whichaver is
greater. For the V. Islands,
American Samoa, the Commonweaith of
the Northern Mariana Islands, Guam,
and the Trust Territory of the Pacific
Islands. the sllotment in any fiscal year
shall not be less than $30,000.

{b) If the total of the allotmenty to the

fiscal year exceeds the amount
appropriated, the allotment will be aqual
to the ratio which the State’s allotment
bore to the total amount appropriated in
ﬁaulymlmhnuumud:sm

and Territory will receive its minimum
allotment.

§ 1388.4 Realotment.

U the Commissioner determines that
any portion of the allotment to a State
will not be required for allowabie costs
during the period for which it is
available, the Commissioner may reailot
it. If funds are 10 be reallotted. the
Commissioner will publish a notice in
the Federsl Register 30 days prior to
reallotting the funds. Reallotments are to
be made in the same proportion as the

original sllotments.

§ 1338.5 Cooperative or joint effort
between States and between agencies.

If the State plan pravides for joint
effort between public or private
agencies in more than one State,
pertions of funds allotted to one or more
of the cooperative States may be
combined according to agreements
between the agencies involved.

§1308.8 Federal and non-Federal shares
for the baslc State grant progrem.

(a) Fedare! share. (1) The Federal
share for a Stats may not exceed 75
percent of the allowable costs under the
approved State plan.

(2) If any lctivlty funded under this
program is located in and serves
primarily people who live in & poverty
area, the Federal share may not exceed
90 percent of the total cost of the project
or activity.

{b) Non-Fedasral share. Rules for

satisfying the requirements for the non-
Federal share of any project. program, or
activity assisted by a grant under this
Subpart are in 45 CFR, Part 74, Subpart
G

§ 13048.7 Obiigation by grantess and
subgrantess.

(s) Funds which the Federal
government cbligates under this Part
during a Federal fiscal year are
available for obligation by grantees and
subgrantees through the end of that
same Federal Gscal year.

(b)}(1} Grantees and subgrantees incur
an obligation for acquisition of persona!
property or for the performance of work
on the date it makes a binding, legaily
enforceable, written commitment.

{2) Grantees and subgrantees incar an
obligation for personal services, for
services performedzv{ public utilities,
for travel or for rental of real or personal
property on the date it receives the
services, its personnal takes the travel,
or it uses the rented property.

§ 13008 Nonduplication.

The Commissioner Is io determine the
Pederal share of allowabie costs
incurred by the Staty under its approved
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State plan. In making this determination,
he is fo disregard the amount of any
other Federal funds expended and the
amount of any non-Federal funds )
required for matching. Any exception
must be expressly provided forby .
Federal statute. :

§ 13089 Payments .
(a»The Commissioner will pay the
Federal share of expenditures incurred

in the fiscal year under the approved
State pian, and under the approved
report on the protection and advocacy
system. For purposes of this Part the
term “expenditures incurred”is .
interpreted to mean allowabls costs
pertaining to that year. A cost resulting
from an obligation incurred during a
year is deemed fo pertain to that year.

(b) An authorized State official may
request the Commissioner to pay from
the State’s allotment under Subpart C of
this Part not more than 50 percent of the
costs of administering the State plan.
The payment is not to exceed 5 percent
of the aliotment or $50,000, whichever is
less. In order to receive this payment,
the State must expend from its own
sources. for the current fiscal year. an
amount equal to or greater than that
expended in the previous fiscal year for
administration of the State plan. Costs
of administering the State plan do not
include costs for planning activities or
provision of services.

§ 1388.10 Liquidation of obligations.

All obligations made by the State
agency or subgrantees under the State
plan and the report on the description of
the State's protection and advocacy
system must be liquidated within one
year of the close of the Faderal fiscal
year in which obligations were incurred.
Thia requirement may be waived only
where the validity of the obligation or
the amount of the obligation is being
actively disputed by the State agency or
subgrantee, . .

§ 1384.11  Withhoiding of payments.

After notice to the State and an
opportunity for & hearing, the Secratary
may withhold payments to the State
with respect to costs resulting from
obligations incurred after opportunity
for the hearing or sfter a final decision
following a hearing if he finds that there
is a failure to compiy substantially with
the State plan. or with the report on the
description of the protection and N
advocacy system. or the Act, or
applicable regulations. Hearing
procedures will be conducted in
accordancs with Subpart D of this part

§ 13885.12 Standards for 8 merit system of
personnal administration.

The State plan and the report on the
protection and advocacy system must
provide that methods of personnel
sdministration and affirmative action
plans for equal employment opportunity
in the State and loca! agencies
administering the programs will conform
to the Standards for a Merit System of
Personnel Administration, Subpart F,
Part 900, and other standards prescribed
by the Office of Personnel Management.
The standards for @ Merit System were
published in the Federal Register, Vol.
44, No. M, page 10238, February 18, 1979.
‘The affirmative action pian must be
available to the Secretary for review,
upon request. .

§1388.13 Fair hearinge.

The State plan shall provide fora
system of hgarings under which
applicants or recipients or their
representatives may appeal the denial,
reduction, or termination of a service, or
failure to act upon a request for service
with reasonable promptness. The
procedures and provisions of 45 CFR
205.10 govern these hearings.

Subpart B=-State System for
Protection and Advocacy of Individual

§ 1306.20 Requirements for participation
in the davelopmental gisabilities program.

(a) In order for a State to receive an
allotment under Subpart C, it must have
in effect a system to protect and
advocate the rights of persons with
developmental disabilities.

{b} Failure o submit a report of or to0
carry out an approved system to protect
and advocate the rights of persons with
developmental disabilities will result in
the loss of Federal funds for programs
suthorized under this subpart and
Subpart C {State Plan for Provision of
Services).

(c) The Protection and Advocacy
(P&A} System must meet the following
requirements--—

{1) The PAA System must have the
authority to pursue legal, administrative,
and other appropriate remedies to
ensure the protection of the rights of sll
individuals with developmental
disabilities who are receiving services
or are eligible for services in the State.

(2} The P&A System must have the
suthority to institute administrative and
legal proceedings to redress the rights of
institutionalized persons with
developments| disabilities without the
necassity of representing & named client.
At the time of commencement of any
proceeding under this section, the PAA

31017

System shali certify to the
administrative body or court that:

{i) The P&A System has endeavored to
eliminate the alleged conditions and
practices by informal methods, including
discussion with apropriate officials of
the possible costs and fiscal impacts of
slternative remedial measures;

(ii) The P&A System is satisfied that
the appropriate officials have had a
reascnable time to take appropriate
action to correct such canditions or
practices but have failed to do so:

(iii) The P&A System believes that
administrative or legal proceedings are
of general public importance and will
materially further the protection of the
rights, privileges, or immunities of
developmentally disabled individuals
secured by the Constitution or laws of
the United States or of any State or
locality.

{3) The P&A System must have
appropriate access 1o the personal,
medical, 2nd other records pertaining to
the care of institutionalized
developmentally disabled persons who
have been judiciaily deciared mentaily
incompetent after giving reasonable
notice to theotgua.rdim of such persons.
In the case of an institutionalized
developmentally disabled person who is
not mentally impaired, the P&A System
must have appropriate access to that
person's relevant records after obtaining
the consent of that person.

{4) The P&A System must establish
procedures to protect the confidentiality
of the records examined under
1388.20(c)(3). These procedures must
conform to the requirements of 42 CFR
Part 442.502 This requirement, however,
in no way limjts or restricts the
Department's access 1o the records of
the P&A System.

(5) The P&A System may not be
administered or controlled by the State
Planning Council.

(6) The P&A System must be
independent of any agency, public or
private, which provides treatment,
services or habilitation to persons with
developmental disabilities.

(7} The P&A System must have the
authority on its own initiative to obtain
access to institutions and ams
ne persons with developmental
disabilities. This right to access shall
inciude the right to meet with persons
with developmental disabilities in
residential and non-residential facilities
to explain the purposes of the protection
and advocacy system, assistance that is
available to them. and other details of
the program. Exercise of this authority
shali not require advance notice as long
as the visits taks place st & ime and in
a manner that does not disrupt the
operstion of the facility or program, for
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example, a visit during normal visiting
hours.

" $1398.21 Designated State protection and
advocacy office.

{a) The Governor shall designate the
office for administering the Stats
protection and advocacy system.

{b) The State protection and advocacy
office must be a public or private, non-
profit entity.

§1308.22 PMeport on the state systam.

(a) At least once svery three years the
Governor shall submit an a; ble
report to the Comminionarmblu
the State system. The report must
conform 1o these regulations and with
guidelines issued by the Commissioner.

{b} The report must include—

(1} Assurances that the system will
comply with the requirements listed in
§.1388.20, including—

{i) An assurance that members and
staff of the Stata planning council
together with providers of services do
not constitute a majority of & quorum of
tns board of directars of the system:
an

(ii} An assuranca that the staff of the
State planning council will not serve as
:lfnﬁﬂ' of the protection and advocacy

ce,

{2} Aa explanation of the
administrative structure of the system
including the executive order or &
citation to the law establishing the
system and the Jollowing information:

{i) If it is & public entity, an
explanation of the office’s location
within the State structure; or

(ii} If it is @ private non-profit entity,
the name and title of the person in Stats
government to whom it reports, and a
capy of the articles of incorporation and
bylawa:

(3) The goals and objectives for the
system;

(4) The methods being used to ensure
that the system is available 1o persons
with developmental disabilities,
especially those residing in institutions,
and those not receiving services:

(5] The procedures by which the office
determines which clients will be served,
if choices must be made;

{8) A statement of the ways legal,
administrative and other appropriate
remedies are utilized by the system to
achieve its goals;

{71 An explanation of the facilities and
resources that are being used to operate
the system;

(8) A list of other protective and
IC:VOCICY u:j:rviul in th‘:‘st:;l which
relate fo program, anations
of cooperative relationships with them;

(9) Other information the .
Commissioner may require.

§ 1388.23 Submittal of the report on the
State system.

{a) The report must be submitted by
the Governor to the Commissioner for
approval. The report must be submitted
to the appropriate HEW Regional Office
80 days priot to the period for which it is
applicable.

(b) Failure 10 submit an approvable
report prior to the beginning of the
period covered by the report shall result
in the loss of Federa! financial
participation in costs resulting from
obligations incurred during the period of
the fscal year foe which an spprovable

or revision hes not been
submitted. Failure to submit an
approvable report at the appropriate
time may also result in loss of Federal
funds under the State plan submitted
under Subpart C.

(c} The tary will oot disapprove
any report describing the protection and
advocacy system or revision of the
system until be or she has given the
State reasonable notice and opportunity
for a bearing governed by Subpart D of
this part.

§1308.24 Amendments to the report on
the system.

The Governor shall spprove and
submit to the Commissioner a
description of any change in the system
which will affect the way it is to carry
out its required functions. These
amendments must be submitted to and
approved by the Commissioner prior to
their implementation. The ameadments
must include & procedure for providing
continuity of aervices to persons with
developmentai disabilities during the
transition.

§1308.28 Annual reports.

{a) The following reparts must be
submitted to the Commissioner
annually:

(1) Proposed budget for the next
Federal figcal year;

(2) Program ddpedormnnce report; and

(3] Financial status report.

{b) The program performance report
shall describe the activities carried out
under the system and any changes made
in the system during the previous fiscal
year.

{c) The proposed budget and the
program performance report must be
submitted by the Governor to the
appropriate HEW Regional Office. The
proposed budget for the next Federal
fiscel year must be received in the
regional Office 00 days prior to the
beginning of the fiscal year to which itis
applicable. The Financial Status Report
must be submitted by sither the
Governor or the appropriate State
financiai official.

§ 1306.2¢ Federal financisl participation,

{a) Federal financial participation is
allowabie for costs in

(1} Under the State's approved report
on the State system:

{2) For providing information and
referral services to persons who contact
the system for aid whether or not those
persons are developmentally disabled;

{3] To solve or aileviate problems of
discrimination or denial of rights related
to the eligible person’s disabilities.

{b) Costs for which Federal financial
participation is not allowable are—

(1) Payments made after the end of the
Federal fiscal year following the fiscal
year in'which the underlying obligation
was initially incurred. {Sec. 1386.9,
Liquidation of obligationa);

(2) Except for information and referral
services, costs incurred on behalf of
persons who do not meet the definition
of developmental disability in § 1385.2

{3) Costs incurred for activities not
included in the approved descniption of
the systom;

{4} Costs incurred for activities on
behalf of persons with developmental
disabilitiss to scive problems not
directly related to their disabilities and
which are faced by the general
populace. for sxemple, drawing up wills
and initiating or defending against
divorces; and

{5} Costs not allowed under applicable
regulations.

§ 1388.27 Prohibition of use of protection
gmmmm

No money available under this
subpart shall be used to lobby Congress
as set forth in 18 U.S.C. 1313. For this
purpose, lobbying means any unsolicited
communication with members of the
Congresa for the purpose of influencing
their actions relating to any legislaton
or apprupriation beiore or after
introduction of a bill.

Subpart C—State Plan for Provision of
Sarvices for Persons with
Deveiopmental Disabliities

State Planning Council

§ 1386.20 Establishmant of tha State
planning council.

Each State which receives Federal
assistance under this part must establish
a State planning council.

§ 1386.31 Makeup of the council,

{a) The Governor shall appoint the
members of the council from among the
residents of the State, and shall make
appropriate provisions for rotation of all
members except the representatives of
State/Federal programs. The State plan
shall contain e statement of the policies
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governing the rotation of council and 1124(a){3). respectively, of the the State council. The staff must be
membership. The policies must ensure Social Security Act. ?“u:cliﬁed to lcan-y out the following
that all the consumers and their tions: planning, monitoring,
re;rg.entaﬁvel are not replaced in & §1380.32 Duties of the counc, evaiuation. advocacy, and management.

(a) It shall be the duty of the council  The size of the professional staff will

single year to assure the efficacy of the
council's advocacy role. md to the
extent possible, membership on the
council must include representatives
fram minority groups.

{b) The council must at all times
include in its membership a separate
representative from each of the
following State/Federal programs: -
develcpmental disabilities program,
education for the handica;
vocational uﬁ other reha ilitllio:.l
programy, public assistance, medi
assistance, social services, materna! and
child health, crippled children's services,
comprehensive Baslth planning. mental
health services, and mental retardation
services. The Secretary may waive this
requirement upon a request from the
Governor of the State showing that Stats
officials designated to represent more
than one Federal/State program have
the knowledge and authority to speak
for and act for those programs. The
council shal] also inciude a
representative of higher education
training facilities (including a
representative of a university affiliated
facility if one is located in the State),
and a single. different representative
from each of the following groups: local
governmental agencies, and non-
governmental agencies and groups
concemed with services to persona with
developmental disabilities.

(c} At least one-half of the
membership of the council shall consist
of (1} persons who are themselves
developmentally disabled, and (2)
relatives or guardians of such persons.

(d) Of the number in (c) above, at -
least one-third shall be developmentally
disabied persons themselves: and st
least one-third shall be parents. other
immediate relatives, or guardians of
persons who are unable to represent
themselves because of a mentally
impairing developmental disability. One
of the latter group shall represent an
institutionalized person with &
developmental disability.

(e) Consumer representatives shall not
be employees of a Stats agency which
receives funds or provides services
under this Subpart, or managing
employees of an entity providing
services or receiving funds under this
Subpart. In addition, an owner or person
with a controlling interest in any entity
receiving funds or providing services
under this Subpart may not be a

trolling
intgrest” are defined in Sections 1128(b)

to advocate programs and policies for
persons with developmental disabilities
in order to improve the State's programs
of care, treatment, habilitation, and
other services for them. The council
shall set broad policy, determine
priorities among service needs. and set
goals and objectives for the Stats
program of services for persons with
developmental disabilities. In the case
of disagreements between a council and
an administering agency concerning the
adoption of a goad or policy of the State
plan, the Governor shall have the final
authority for m the decision. In
addition, the shall—

(1) Develop the State plan jointly with
the designated State agency{ies},
including the specification of arsas of
priority services under § 1380.47 of this
subpart:

(2) Monitor, review, and evaluate the
implementation of the State plan, not
less often than annually:

Jank which reiats o programs affect
P Wi reiate to programs affecting
persons with developmental disabilities,
to the maximum extent feasible;

{4) Review and comment on
applications for grants under Part 1387,
excepi applications for projects of
national significance;

{5) Submit t{o the Commissioner,
through the Governor, an annual report
of its activities. This report is part of the
program performance-teport required
under § 1386.41(d}. .

{b) The council chairperson shall
submit the State plan, plan amendments,
annual reviews (subparagraph (a)(2) of
this section), and related documents to
the Governor, as required by Office of
Management and Budget Circular A-BS.
The Governor shall have 45 days to
review the materials prior to their
submission to the Commissioner, Any
tomments the Governor makes shall be
transmitted to the Commissigner with
the documents.

{c) The council chairperson shall -
submit the State plan and related
documents to the Commissioner 60 days
prior to the fiscal year to which they are
applicable. -

{d) The council shall not exert any
authority or control over policy or
activity of the protection and advocacy
office. The council shall not edminister
the office in any way.

§ 138033 Councll siaft,

{a) In order to carry out its
responsibilities and duties, the State
council must have s staff responsible to

vary among States; however, each
council shall have at least one full-time
director and one full-time clerk/
secretary.

(b) In determining the need for
additional staff, the State shall take into
account the particular needs of the
councliil and the resources available to1t.

{c) if necessary for the performance of
its functions, the State council may
employ consultants and may contract _
with individuals or entities for services.

Stats Plan Requirements for Planning,
Administration and Services

§ 1308.40 General

In order to receive Federal financial
assistance under this Subpart, a State
shall have in effect a State plan which
mests the requirements of § 1386.41
through § 1388.54 and which is approved
by the Commissioner.

§ 1300.41 Degignation of the State
planning councll and the Stats sgency.

The State plan shall provide for—

{a){(1} The establishment of a State
council. in accordance with § 1386.30: {2)
for the assignwment to the council of
adequate personnel to enabie the
council to carry out its duties: and (3)
the identification of the staff.

{b) Identification of the State agency
which has been designated by the
Governor to sdminister or supervise the
administration of the State plan. If there
is more than one agency, the portion of
the State plan for which each is
responsible shall be stated, and amounts
of the allotment apportioned among the
agencies shall be specified: and

{c} Identification of a program ynit
within the designated State
administering agency which has primary
responsibility for proper and efficient
administration of the State plan.

§1386.42 Plan submittal and approval.

(a) All of the following documents
must be submitted by the council
chairperson to the Commissioner for
approval prior to their implementation:

(1) The State plan must be revised at
least once every three years:

{2) The State plan must be amended at
any time that substantive changes affect
its administration or priorities; .

{3) A description of the extent and
scope of services provided or to be
provided as required by § 1386.44(c)
must be submitted annually in order for
the State to receive Federal funds under

this Subpart.
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{c) Pailure to submit an approvable
plan, plan smendments, or annual
review prioe lo the fiscal yedr for which
they are applicabie shall result in the
loss of Federal financial participation in
the costs resulting from obligations
ncurred during the period of the fiacal
year for which they were not submitted.

{d) The Commissioner shall approve
any State plan, amendment. or revision
provided it mests the requirements of
the Act, these and other applicable
regulations, and performance standards
issued by the Commissioner.

§ 1358.43  Nethods of administration.

The State plan must describe the
policies, procedures, and methods to be
employed for the proper and efficient
administration of the Stais plan,
including application procedures for
subgrantees. It must describe methods
10 be used to inform the generaf public
in the State of the kinds and locations of
services and facilities which are o will
be available. It must also describe
methods to be used to notify interested
persons in the State as to where and
when the State plan can be examinad.

§ 1386.44  Deacription of objectives and
servioss.

The State plan must—

(a) Stats the specific objectives to be
achieved and list the programs and
resources to be used to meet the
objectives;

{b) Describe the sxtent and scope of
services being provided or to be
pravided to developmentally disabled
g:;sm under m State plans for

eraily assis tate programs.
These inciuded, but are not
limited to, education for the
handicapped. vocational and other
rehabilitation programs, public
essistance, medical assisiance, social
services, maternal add child heaith,
crippied children’s services,
comprehensive health, mental haslth,
-ﬂ‘l: mantal retardation and other
plans the Commigsioner specifies. The
State plan st describe how the State’s
silotment will be used to
and augment, rather than te or
replace, sarvices for persons with
developmenta] disabilities who are -
eligible for Federal assistance under

programe;
{¢) Assess and describe the extent _
and scope of the priority services

{} 1388.45) being ar to be provided for
each fiscal year;

(d) Describe the method established
for the perindic evaluation of the State
plan’s effectiveness in meeting the
objectives described above.

§ 1308.45 Priority services.

For purpases of the State plan, priority
services inciude case management, child
development, aliernative community
living asrangements, and nonvocational
social-developmental services. Priority
services are defined as follows:

“Cass management services” are
services to assist in gaining access to
peeded soclal, medical, educational, and
other services. The term includes: (1)
follow-along services such as
consultation end evaluation which
ensure that the changing naeds of the
person and the family are
and appropriately met; and (2)
coordination services which provids to
persons with developmental disabilities
support, access to other services, end
monitoring of that person’s progress.

assist in the wn:k:.
services to t
identification, and alleviation of
developmental disabilities in children.
They include: {1) early intervention
services: [2) counseling and training of
parents; (3) early identification of
developmental disabilities: and (4)
diegnosis and evaluation of
developmental disabilities.

“Alternative community living
arrangement services” are services to
assist in maintaining suitable residential
arrangements in the community.
include in-house services, for examp
personal aides and attendants, and
other domestic assistance and
supportive services; family support
services: foster care services: group
living services: respite care: and staff
training, placernent, and maintenance
services.

“Nonvocational ental
services” are services to sesist in the
performance of daily living and work
activities, for example: day activitiss,
transportation, financial matters,
recréation. civic concerns, and personal-
social matters.

§1300.40 Use of funda.
The State plan must contsin

assurances that the State's Federal
allottnent will be used in whols ar in

part to—
{a) Make a significant centribution
toward strengthening services for
persons with developmental disabilities
agencies in the various political

-subdivisions of the st

(b} Assist public or non-profit private
wntities:

(c) Supplement and increase the fevel
of funds that would otherwise be made
available for the purposes for which
Federal funds are provided and not to
supplant non-Federal funds; and

{d}) provide for reasonable State -
financial participation in the cost of
carrying out the State plan.

§ 1308.47 Provision of priority services.

(#){1) The State plan muat identify one
or more priority service areas (§ 1386.45)
on which Federal funds will be

expended.

{2) The sumber of Federslly funded
priority service areas to be supported is
determined by the appropriation for the
fiscal year under Sec, 131 of the Act.
Until the Federal appropristion exceeds
$80 million for a year, a Stata is required
to fund one, but pot more than two, of
the priority service areas identified in
the State plan. No more than to three
priority service areas may be funded
when the tion axceeds $60
million but is less than 380 million per

year. :
{3) A Stats must salact one Federal

* priority service ares. At its option,

depending on the size of the Federal
appropriation {see pa::rph (2) abovs),
the State may salect identify one or
two additional Federal priority service
aress or ons or two additional other
sesvics areas.

(4) The Commissionsr, upon written
application from the State council. may
approve & waiver of the limitations
descyibed in paragraphs {a){2) and {3) of
this section. The application must
demonstrate that—

{i) The funding of an additional ares
of priority services will not result in &
disproportionate decrease in services in
the other priority services arvas: :

{ii) Non-Federal expenditures for
service activities in the flscal year for
which the waiver is requastad will be
not less than those reportad on the
Financial Status Repart to the Secretary
on Form HEW 200 for the fiscal year
ended September 30, 1978%; and

{idi) Insofar as possible, the requested
area of servics to be funded is one of the
four Federal priarity service areas. If the
State finds that its need for another
optional service {(in addition to the one it
found under {a) of this
section) has a priority for that
Stats than the remaining Federally
established priority service aress, the
State shall explain this finding in the
application for the waivar. The
application must be submitted to the
Commissioner 96 days prior 1o the fiscal
year for which is ested.
ol el e

at onoce every
three years), examine the priority
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service aress and the need for
continuing them, and shall determine i
changes are needed.

{c) The State, at its option, may
implement its comprehensive plan'for
statewide services immediately oron a
gradual basis. Whatever the decision of
the council and agency, the State plan
pettaining to priority service area or
areas must be in full operation not later
than October 1, 1980.

{d) The State plan must indicate that
$100,000 or 65 percent of the State’s
2“:10;:1 lllommt.fwhidmu is grester,

i expendsed for providing service
ac:l:l.ﬁu in the priority areas identified
in

(s} State plan may include the
following additional service activities if
they are comporents of the selected
priority ssrvice areas: (1) model service
programs; (2) activities to increase the
capacity of institutions and agencies to
provide services; (3) coordinating the
provision of services in the area with
other sarvices: (¢) outreach related to
petsonne, s provide thy servioes.
personnel to services.

(f) Special and technical
assistance must be given to agencies
providing services to residents of urban
or rural poverty areas. The list of areas
designated by the State Health Planning
and Deveiopment Agencies (HPDA) and
approvad by the Secretary under Titla
XV1, Sec. 1824{13} Pub. L. 83-841, as
amended by Pub. L. 88-78, shall be used
for this purpose. This list was published
in the Faderal Register, Vol. 43, No. 19,
January 27, 1878. and is available from
the State HPDA and HEW Regional
Offices.

§1388.48 Standards for services and
protection of rights.

The State plan must assure that and
describe how—

(a) Services are rendered on an
individualized basis as provided for in
§ 1388.52 (Individua! habilitation plans);

(b) The human rights of persons with
developmental disabilities (especially
those without familial protection) are
protected, consistent with § 1385.3
(Righis of persons with developmental
disabilities):

(c) Buildings used for delivery of
services meet the standards adopted
under the Architectural Barriers Act of
1968, 42 U.S.C. 41514157 and applicable
Federal regulations. An exception may
be made only if the grantee certifies,
before the grant award is issued, that
the facility will be in compliance in the
period covered by the award: and

(d) Affirmative steps have been taken

to assure cipation in programa
nuthnﬂzes:l:du the Act of individuals

generally representative of the

developmentally disabled population,
with special attention given to members
of mincrity groups. The State plan shall
provide that applications for subgrants
contain detailed information on the total
number of developmentally disabled
people in the geographic area to be
served, the number of minority persons
with developmental disabilities in the
ares, the manner in which the services
to be provided by the project will be
made known to them. and what
arrangements will be made to meet their
special needs as members of minority

groups.

§ 1305.49 Professionsl sssssament and
svaiustion programe.

(a) The plan must provide for—

(1) An assessment of the adequacy of
the skill level of persons, professional
and paraprofessional, providing direct
and indirect services; and

(2) An assessment of the sdequacy of
the State programs and plans supporting
training of such professicnals and
paraprofessionals.

{b} The State plan must address the
needs, disclosed by the two
assessments, which must be met in
order to achieve and meintain high
quality of services. In developing this
part of the plan, the State shall utilize
resources of university affiliated
facilities, where available and
appropriate, and of other Stats and
Federal manpower programs,

{¢) The State plan must provide for
planning and implementing the
evaluation system in accordance with
Section 110 of the Act.

§ 1300.50 Utilization of community
resources avd voluntsers.

The plan must provide for the
maximum utilization of all avatilable
community resources inclu
volunteers {VISTA) serving under the
Domestic Volunteer Service Act of 1973
(Pub. L. 83-113) and other appropriate
voluntary organizations. Volunteer
services must supplement, and must not
be in lien of, services of paid employees.

§1308.51 Protection of employess’
interests.

(2} The State plan must provide for
fair and equitable arrangements to
protect the interests of all employees
affected by actions under the plan to
provide alternative community living
arrangements, arrangements for
the protection of affected employees
shall be developed through negotiations
between the appropriate State
suthorities and employees or their
representatives. Employees are to be
given written notice prior to
implementation of this priority service.

e e e m—— — .- A -

The arrangements must include, without
being limited to, provisions for—

(1) To the maximum extent
practicable, the preservation of rights,
privileges, and benefits (including
continuation of pension rights and
benefits) under existing coliective
baggaining agreements or otherwise;

2) The continuation of coflective

ts;

{3) To the maximum extent
practicable, the protection of individual
employees t & worsening of thewr
positions with respect to their

employment;

{4) Maximum efforts to guarantee
employment to employees of any State
political subdivision thereo! who will be
affected by any program funded in
whole or in part under provisions of the
Act; and

{5) Employee training or retraining

programs.

(b) Performencs standards. The terms
and conditions of such protective
arrangements must include the following

ormance standards:

(1) Preservation of rights and benefits.
The preservation of rights and benefits
requires that any new job offer to an
employee displaced due to alternative
community living arrangement services
will not resuit in the termination of
accrued benefits, including pension
benefits, vacation benefits, health and
insurancs benefits, seniority rights or
similar benefits, This provision applies
only to jobs offered by the State or local
governments and not to jobs found
independently by a terminated
employee seeking alternative
employment. -~

(2) Continuvation of collective .
bargaining rights. This provision applies
when:

(i) The administration of & facility
would be turned over from one
governmental unit to another (for
example, from State to county); and

(ii) An entire employee group would
be moved intact to a new facility.

{3) Worsening of position. A state
cannot fulfill its responsibility to protect
an employee against a worsening of his
or her position when the job is
terminated because of alternative
community living arrangement services
by offering a job at less pay, lower
status, differenct ons, or with a
substantial increass In health or safety
hazard, unless such a position is the
only one available.

{4) Assurances of employment. A
displaced State or local government
employee must be offered a job that
conforms with these requirements if any
is available. In order to meet this
requirement the State agency shall
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and procedures to expressed in behavioral or other terms as the Commissioner may find
:l'd‘:t: t that provide measursbie indices of nccdouary to mut the provisions
ected State and local progress; and purposes part
A have tranafer . {5) Describe how the objectives will

government employees
rights to employment in community
facilities for the developmentally
disabled operated by Stats or local

go ents; .

i} ﬁ ropriate job vacancies Sre
PO(ltld nt.lgcpaﬁom co’:vc:l.em for
ﬁﬁf’ﬁfa« ampl s have the right
to transfer to jobs in other State or local

ernment departments;
'ol‘;v)h':loymnpuntrmdchlm

lace of employment more than 30 miles
Etyand their employmant bave
th? lilszi; to ::: expenses: and

\J P‘bm qll.u” m
State civil service have the right to early
nl&) n::mmd training. Prognm

re ,
policies t that
Fsting a2 2 g <

(f) In or near present place of
employment of employes;

{ti} At no expense to employes; and
will ot be admareaty shoms atoe

notbe o
training.

§1906.52 Individual habilitation plane.
{a) The State plan must contain sn
assurance ot:ut each propf::dindudinc

programs of any agency. ty. of
project] which receives funds from the
State's allotment under this Subpart has
4 habilitation plan in effect for each
developmentalily disabled person who
receives services from or under the
program. The habilitation plan must be
reviewed st least annually.

(b} The State plan must describe the
methods to be used o facilitate an
annual review of the habilitation plan.
The State plan must include the
following requirements for babilitation
P Be tn witing

1
(2) Be developed jointly by—~
(i) Representative{s) J the program
responsible for delivering or

coordinating the delivery of services to
the person with a developmental
disability for whom the plan is
established;

(ii) The developmentally disabled

person: or .
{iii} Where appropriste, that person's
parsnts, or guardian, or other
e e pn
% person or his or
her represantative, and the principal

program represantative;

(4) Contain a statement of the long-
term habilitation goals for the persen
end the intermediate habilitation
objectives relating to the attainmant of
the goals. The objectives shall be

be achieved and the barriers that might
interfers with the achievement of them:

{8) State objective criteria and an
evaluation procedure and schedule for
determining whether such goals and
objectives are being achieved;

(7) Provide for a program coordinator
who will be reaponsible for the
implementation of the plan;

(8) Contain s statement (in readily
understandable form) of specific
habilitation services to be provided,
identify the agency which will deliver
each service, describe the personnal
{end their qualifications) necessary for
the of those services, and
spacify the date of the initlation of each
setvice to be provided and the
anticipated duration of sach service;

{9) Specify the role and objectives of
all partins to the implementation of the
plan; and

(10) Be reviewed at least annually by
the agency which is
responsible for delivering or
coordinating the delivery of services to
the with developmental
disabilities. In the course of the review,
the person and the person’s parents, or
guardian, or other representative shall
be given an opportunity to review and
participate in revising the plan.

§ 1300.53 Federal inancisl participetion.

(a) Under this Subpart, Fedaral
financial participation Is available in
cosis resulting from obligations incurred
under the approved State plan for the
necessary expenses of the State council,
the administration and operation of the
Stats plan. and

(b) Expenditures which are not

participation are— .

(1) Costs incurred by institutions or
other residential or non-residential
programs which do not comply with
§ 1385.3 of these tions;

(2) Payments after the end of the
fiscal year following the fiscal year in
which the underlying obligation was
initially incurred (§ 1386.10, Liquidation
of obligations):

(3) Costs incurred for activities not
provided for in the approved State plan;

{(4) Costs for construction and
renovation of facilities and acquisition
of land; and

{5) Unallowsble costs identified in 43
CFR Part 74.

§ 130854 Additional Information and
SIOUTENCNS.

The State plan must contain such
additional information and assurances

§ 130658 Final disapproval of the State
plan.

Final disapproval of any State plan
will be determined only afier the
following procedures have been
complied with:

{a) The State plan has been submitted
to the appropriate HEW Regional Office,
and the Regional Office and State have
h;gbhhmho&e;.diﬂm

) The Regional Office has prepared
& detailed written analysis of its reasons
for recommending disapproval and has
transmitted its anaylses and all other
relevant material to the Commissioner,
and provided the State council and State
agency with copies of the material.

(¢} The Commissionar, afier review of
the records and the recomnmendation of
the Regional Office. has determined
m&chsuumm%;hohwm-
part, is not spprova
determination has been sent to the State
and contains appropriate references to
the records, statutory and regulstory
provisions, and all relevant
interpretations of applicable lsws and
regulations. The notification of the
decision must nform the State of its
right to appeal in accordance with 43
CFR Part 1388, Subpart D. -

(d) The Commissioner's decision has
been forwarded to the State council and

agency by registered mail with a retumn
recei

pt requestad.

(e) A State has filed its request for a
hearing with the Assistant Secretary for
Human Developmaent Services (ASHDS)
ﬁtﬂnagzlofthﬂ;liptdh
decision. & hearing must
hmtbynﬁ%mﬂhﬁc
ASHDS. The date of mailing the request
is considered the dats of filing if it is
supported by independent evidence of

otherwise tha date of receipt
shall be considered the date of filing.

:rmo—mmbm
Conformity and Compliance with
Developmental Dissbilities Pians and

General
§ 1304.00 Definitions.

For purposes of this Subpart:

“Assistant Secretary” means the
Assistant Secretary for Human
Development Services (HDS) or a
presiding officer.

“BDD" masns Bureau of
Developmanta] Disabilities,
Rebabilitation Services Administration.
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“Presiding officer” means anyons the designated State agency, or to the or any information bearing upon, the
appointed by the Assistant Sscretary to  State protection and advocacy office or  ments of the proposed provision and the °
conduct any hearing held under this official. The notice shall state the time merits of the reasons for removing the

Subpart. The term includes the Assistant
Semltry if the Assistant Secretary
presides over the hearing

pber=4 of.'procedm this
The rules in
tb.;]m-t govern the practice for hearings
sfforded by the Department to States
pursuant to § 1386.11, 1386.23, 138824
and 1380.42.

{b]Nothingh&hthinmdndlo
preclude or limit negotiations between
;h;uf Department ":‘h:' ths:.ht:' whether

'ore, during, or aring to
resolve the issues which are, or
::horwiuwonldbo,m;idmdatth;f

aring. Negotiations snd resolution
issues are not part of the hearing, and
mnutsovemcdbythnnﬂnhthn
Subpart, sxcept as otherwise provided
in this Subpart.
§ 1396482 Racords o be public.

All Pleadings. correspondence.
exhibits, transcripts of testimony,
exceptions. briefs, decisions. and other
documents filed in the docket in any
procseding are subject to public
inspection. -

§ 130853 Use of gender and number.
imuuod:.thhs:nbpm.:;m
porting the singular number may
extend end be applied to several
persons or things, and vice versa. Words
importing sither gender may be applied
to the other gender or to organizations.

§ 1300.84 Suspension of rules.

Upon notica to o]l parties, the
Assistant Secretary may modify or
waive any rule in this Sub, unless
otherwise expressly upon
determination that no party will be
unduly prejudiced and justics will be

§ 1300.05  Fling and service of papers.
(e} All papers in the proceedings shall

be filed with the HDS Hearing Clerk in
an originsl and two copies. Only the

uﬁsimhof-xmuumdumaipuof

tutimonynndby

b.(b)All

delivery or by mail. Service on the
puly‘sduimhdnpmuﬂuwﬂlbc
deemad service upon the party.
Preliminary Mattares—Notics and Partiss

na'uo Motics of hearing or opportunity
for hearing.

mailing M;I:Im o

s ar
opporiunity for bearing from the
Commiesignge to the State comncil and

and place for the hearing. and the issues
which will be considered. The notice
will be published in the Federal
Register.

§ 130891 Time of hearing.

‘The bearing shali be scheduled not
less than 30 days nor more than 80 days
after the date notice of the hearing is
mailed to the Stats.

§1306.52 Pince. ,
Thehuﬂnuhnllbcheldludah.

time, and place determined by the -

Asgistant Secretary with due regard for

- the convenience and necessity of the

parties or their representatives.

§ 130093 lesuss 2t hearing.

{a) Prior to a he tl{seu Assgistant
Secretary may notify te in writing
ofaddmonalmnuwhichwmh
considered at the hearing. That notice
shall be published in the Federal

, If that notice is mailed to the
Stnelmthunzodanbefonﬂud-u
of the hearing. the State or any other
party, at its request, shall be granted »
postponement of the hearing to s date 20
days after the notica was mailed, or
such later date a» may be agreed to by
the Assistant Secretary.

(b) If any issue is resclved in whole or
in part, but new or modified tgpues are
presented, the hearing shall proceed on
the new or modfied issues.
dhing of afer he bearing the’
uring, or aring,

Assistant Secretary finds that the Stats
has come into compliance with Federal
requirements on any issue in whole or in
he or she shall remove the issue
the proceedings in whole or in part
a8 may be appropriate. If all issues are
removed the Assistant Secretary shall
terminate ths hearing.

{2)(i} Prior to the removal of an issue,
in whole or in part, from a hearing
involving issues relating to the
conformity of State plan or report on the
description of the protsction and

-ystgwuhhdud
requiremnents, the Aasistant Secretary
shall provids all parties other than the

Departmant and the Siate (ses

§ 1380.94{b]} with the Statement of his or
her intention to remove an issus from
the bearings and the reasons for that
dadﬂmAeopydhmpmdsmn

-

issue from the he

{1i) In heanings involving questions of
noncompliance of a State’s operation of
its program with the State plan or
system description, or with Federai

ts, the same procedure set

forth in ph (2)(i) of this
Subsection be followed with
respect to any report or evidence
resulting in a conclusion by the
.Agimt Secretary that a State has

(d) The issues considered at the
hearing shall be limited to those lssues
ofwh;ihatt:n’%u is not‘&ﬂed £ "
provi 1386.90 and paragraph (a}
of this Section. and new or modified
issues described in paragraph (b) of this
Section, and shall not include issues or
parts of issues removed from the

proceedings pursuant to paragraph (c) of
this Section.

§ 130654 Roequest to participats in
hearing.

(a) The Department, the State council,
the designated State agency, and the
State protection and ldvoc&cy ht:ﬁ:e as
sppropriate, are parties to the hearing
without making a specific request to

participats.

[b}{1) Other individuals or groups may
be recognized as parties if the issues to
be considered at the hearing have
caused them injury and their interests
are relevant to the issues in the hearing.

(2) Any individual or group wishing to
participats as & party shall file & petition
with the HDS Hearing Clerk within 15
dsys aler notice of the hearing has been
published in the Federal Register, and
shall serve a copy on each party of
recard at that time in accordance with
§ 13865.85(b). Such petition shall
concisely state (i} petitioner’s interest in
the proceeding. (ii) who will appear for
petitioner, (iii} the issues petitioner
wishes to address and (iv) whether
petitioner intends to t witnesses.
comments
of such petition.

shall

may request all of the petitioners to

d-dnlhudnd-wuﬁn.crha
may recognize one or more of the

mmmmmmmdmn.

presiding officer shail give sach

petitioner writtan notice of the decision

on Hs petition. if any petition is denied,
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the presiding officer shall briefly state
the grounds for denial.

{c){1} Aoy interested parson or
organization to participate as
amicus curiae shall file a petition with -
the HDS Hearing Clark before the
commencement of the hearing. Such
petition shall concisely state (i) the
petitioner's interest in the hearing, (ii)
who will represent the petitionsr, and
{iii) the issues on which petitioner
intends to present argument. The
prasiding officer may grant the petition
if he or she finds that the petitioner has
a legitimats interest in the proceedings,
that such participation will not anduly
delay the cutcome and may contribute
materiaily to the proper disposition of
‘h: ) An amicus curiae .

2 may present a
brief oral statement at tthnrl:?ltthc
point in the specified by the
presiding officer. It may submit a
written statemaent of position to the
presiding officer prior to the beginning
of a hearing, and shall serve a copy on
each party. It may also submit a brief or
writien statement at such time as the
parties submit briefy, and shell serve a
copy on sach party.

Haaring Procedures

§1300.100 Who presides.

{a) The presi officer at ¢ hearing
shall be the As‘:ii:t.mt or
someone designated by the Assistant

tary.

{b) The designation of a presiding
officer shall be in writing. A copy of the
designation shell be served on all
parties and amici curise.

§ 1300.101 Authority of presiding officer.

{a) The presiding officer shall have the
duty to conduct a fair hearing. avoid
record of the pesmedine The presiding
reco ings. The pres
officer shall have all powers necessary
to accomplish these ends, including. but
not limited to, the to:

(1) Change the d:te. time. and place of
the hearing, upon notice to the parties.
This includes the power to continue the

he in wholes or in

T et ¢
simpli a ing. of to
consider other matters that may aid in
the expeditious disposition of the

p

(3) te participation of parties
and amici curiae and require parties and
mdmi.mmum.&mm
respect to {ssues in

{4) Administer caths and affirmatipns;

(5} Rule on motions and other
procedural items on matters pending
before him or here, issuancs of
protective orders or other toa

party against whom discovery is sought;
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(8) Regulata the course of the
and conduct of counsel therein;

(7) Examine witnesses;

{8} Receive, rule on. exciude, or limit
evidence or di T

(9) Fix the time for filing motions,
petitions. briefs. or other items in
matters pending before him or her;
Assivant Secmviary, ioake s Aral”

stant v [

decision:

{11) if the presiding officer is a hearing
examiner, certify the entire record,
including recommended findings and
proposed decision, to the Assistant

{12) Take action authorized by the
rules in this g’a%pm or 5 US.C. 851-558.

{b) The presiding officer does not have
authority to compel the production of
witnesses, papers, or other svidance by
subpoens.

{c) If the presiding officer is & hearing
examiner, his or her suthority is to
render a recommended decision :lltnhch
respect to program requirements
cas “::fb‘ ry B¢ mnpmhhl thI:
case of any no or
shall recommend whether Federal
financial participation should ba
withheld with respect to the antire State
plan or the report of the system
description. or whether Federal financial
participation should be withheld only
with respect to those parts of the
program affected by such
noncompliance.

§1384.102 Rights of parties.
All parties may: -
{a) Appear by counsel, or other
luthorkgd representative, in all hearing

proceedings;
Participate in hearing
uo(n‘?emadhp:ldbygg;idmsom -

(<) to sti) tions of facts
chhA:‘n'be mde' Pd: part of the record;
{d) Make opening statements st the

(#) Present relevant evidence on the
issues at the he.

() Present witnesses who then must
be available for cross-examination by
all other partiss; ;

(g) Present oral arguments at the

Submit written briefs, proposed
ﬂn(gi)npdhct.m?md
conclusions of law, after the hearing.

§ 1384.103 Disvovery.
The Department and any party named
in the Notice issuad to

discovery {including depositions)
opposing parties as provided by

Thare shail be 0ot fixed ruls on priority
of discovery. Upon written motion, the

presiding officer shall promptly rule
upon any objection 1o discovery action.
The presiding officer shall also bave the
power to grant s protective order or
relief to any party against whom
discovery is sought and to restrict or
control discovery so as to prevent undue

- delay in the conduct of the hearing.

Upon the failure of any party to make
discovery, the presiding officer may
issus any order and impose any
sanction other than contempt orders
authorized by Rule 37 of the Federal
Rules of Civil Procedure. -

§1306.104 Bvidentisry purposs.

The hearing is directed to receiving
factunal evidence and expert opinion
testimony related to the issues in the
proceeding. Argument will not be
received in evidence: rather. it must be

ted in mtcn;;ng. memoranda, or

as directed e presiding
officer. Brief opening statements, which
shall be limited to & statement of the
party’s position and what is intends to
prove, may be made at hearings.

§ 1300.108 Evidenss.
(a) Testimony. Testimony shall be
orally under oath or affirmation by
wiltnesses at the bearing. Witnesses
shall be available at the bearing for

" cross-examination by all
{b) Stipulations a?d uzr"b?u.n‘rm or

more parties may agres to stipulations
of fact. Such stipulations, or any exhibit
mtiy any party, shall be

at the prehearing conference
oe at a different time prior to the hearing
if the presiding officer requires it.

(c) Rules of evidence. Technical ryles
of evidence shall not q:gil'y to hearings
conducted pm;unt to edm bat
rules or es designed to assure

g:l:??h. most credible evidence
available and to subject testimony to
test by cross-examination shail be
applied where reasonably necessary by
the presiding officer. A witness may be
1o he procaeding wiibout egard 1 the
to the proceeding without to
scope of his or her direct examination.
The presiding officer may exclude
irrelevant, immaterial, or unduly

titious evidance. All documents and
er evidicen offited or taken for the
record shall be open to examination by
the parties and opportunity shall be
given to refute facts and arguments
advanced on either side of the issues.

$1386.108 Exciusion from hearing for
misconduct
Disrespectful, disorderly, or

contumacious or contemptuous
conduct, refusal to with
directions, or con use of dilatory

tactics by any person at the hearing
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before a presiding officer shall
constimtz grounds for immediate
exclusion of such person from the

heanng by the presiding officer.

§ 1388.107 Unsponsored written material

Latiers expressing views or urging
action and other unsponsored written
muterial regarding matters in issue in a
hearing will be placed in the
correspondence section of the docket of
the proceeding. These data are not
deemed part of the evidence or record in
the hearing.

§ 1508.108 Official tranecript.

The Department will designate the
official reporter for all hearings. The
official transcript of testimony taken,
together with any stipulations. exhibits,
briefs. or memoranda of law filed with
them shall be filed with the Department.
Transcripts of testimony in: hearings
may be obtained from the official
reporter by the parties and the public at
rates not ic exceed the maximum rates
fixed by the contract between the
Department and the reporter. Upon
notice to al! parties, the presiding officer
may authorize corrections to the
transcript which involve matters of
substance. Tranacripts shall be taken by
stenotype machine and not by voice
recording devices. unless otherwise
agreed by all of the parties and the
presiding officer.

§1306.109 Record for decision,

The transcript of testimony. exhibits,
and all papers and requests filed in the
proceedings, except the correspondence
section of the docket, including rulings
and any recommended or initial
decision, shall constitute the exclusive
record for decision.

Posthearing Procedures, Decisions

§ 1388.110 Posthearing briefs.

The presiding officer shall fix the time
for filing posthearing briefs. This time
shall not exceed 30 days after
termination of the hearing and receipt of
the transcript. Briefs may contain
proposed findings of fact and
conclusions of law. If permitted, reply

briefs may be filed no later than 15 days

after filing of the posthearing briefs.

§ 1388.111 Decisions following hearing.
{a) U the Assistant Secretary is the
presiding officer, he or she shall issue &

decision within 80 days after the time
for :;lel:iminion of posthearing briefs has

exp

(b}(1} If » hearing examiner is the
presiding officer. he or she shail, within
30 days after the time for submission of
posthearing briefs has expired, certily
the entire record to the Assistant

Secretary including recommended
findings and proposed decision. The
Asgistant Secretary shall serve s copy of
the recommended findings and propased
decision upon all parties and amici.

{2) Any party may, within 20 days, file
exceptions o the recommended findingy
and proposed decision and supporting
brief or statement with the Assistant

Secretary.

(3) The Assistant Secretary shall
review the recommended decision and,
within 60 days of its issuance, issue his
or her own decision. :

{¢} If the Assistant Secretary
concludes:

(1) In the case of & hearing under
§ 1386.23. § 1386.24 or § 1396.42 that s
State plan or report on the Stute’s
protection and advocacy system does
not comply with Federal requirements,
he or she shall also specify whether the
State's total allotment for the Ascal year
will sot be suthorized for the State or
whether, in ths exerciss of his or ber
discretion, the allotment will be limited
ta parts of the State plan or the report
not affected by the .

{2) In: the case of & hearing pursuant to
§ 1388.11, that the State is not complying
with requirements of the State plan or
the report on the description of the
State's protection and advocacy system, .
he or she shall also specify whether
Federa! financial participation will not
be made available to the State or
whether, in the exercise of his or her
discretion, Federal financial
participation will be {imited to
categories under the State plan or the
report on the description of the State’s
protection and advocacy system not
affected by such noncompliance. The
Asgistant Secretary may ask the parties
for recommendations or briefs or may
hold conferences of the parties on these

" questions. .

(d) The decision of the Assistant
Secretary under this Section shall be the
final decision of the Secretary and shall
constitute “final agency action™ within
the meaning of 5 U.S.C. 704 and the .
“Secretary’s action™ within the meaning
of Section 138 of the Act, The Assistant
Secretary’s decision shall be promptly
served on all parties and amici.

§ 1300.112 Effective date of decision by
the Assistant Secretary.

(a} If, in the case of a hearing pursuant
to § 1380.11. the Assistant Secretary
concludes that a State plan or the report
on the description of the State's
protection and sdvocacy system does
not comply with Federsl requirements,
and the decision thatthe -
allotment will be authorized but limited
to parts of the State plan or the report
on the description of the State's

protection and advocacy system not
affected by such noncompliance, the
decision shall specify the effective date
for the authorization of the allotment,

(b) In the case of a hearing pursuant to
§ 1388.23. § 1386.24, or § 1388.42. if the
Awraistant Secretary concludes that the
State is not complying with
requirements of the State plan or the
report on the description of the State's
protection and advocacy system. the
decision that further payments will not
be made to the State, or that payments
will be limited to parts of the State plan
or the report on the description of the
State’s protection and advocacy system
not affected, shall specify the effective
date for the withholding of Federsl

{c) The effective date shall not be
earlier than the date of the decision of
the Assistant Secretary and shall not be
later than the first day of the next
calendar qiarter.

(d) The provisions of thiz section may
not be waived pursuant to § 1386.54.

PART 1387—=SPECIAL PROJECTS.

3. Part 1387 i3 revised to read as
follows:

Sec.

1387.1 Purpoees of projects.

13872 Projects of national significancs.
13873 Eligible spplicants.

13874 Application content and procedure,
13875 Amount of grant.

Authority: Section 108, Pub. L. 88-164, a3
amended by Pub. L. 85-802. -

§ 1387.1 Purposss of projects.

Special project grants may be made
by the Commissioner to support &
variety of means of increasing the
effectiveness and efficiency of services
provided under the two State formula
grant programs. Not less than 25 percent
of the appropriation under Sec. 145(f) of
the Act must be used for projects of
national significance, defined in § 1387.2.

{a} Special project granty may be
made to assist in meeting the costs of
conducting an sctivity or pregram
(referred to here 83 & “Project”) for—

(1) Demonstrations, including
research, training. technical assistance
and gvaluation, for establishing
programs to expand or otherwise
improve services. particularly priority
services, to persons with developmental
disabilities who are disadvantaged or
nulti-handicapped:

(2) Demonstrations for establishing
programs which hold promise of

or otherwise improving the
State protection and advocacy systems.
These demonstration projects may
include research, training, and technical
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assisance, and evaluation in conrection
tke service.

(b) Applications for grants under (a)
may request assistance to carry out one
or more of the foliowing activities for -
developmentally disabled le:

{1) Public awarenass and public
education programs to assist in the
elimination of social, attitudinal, and
environmental barriers;

(2} Coordinating and using all .
available community resources to mest
needs of recipients (especially those
with disadvantaged k

{3) Demonstrations of the provision of
services to recipients dissdvantaged
because of their economic status:

(4) Technical assistance relating lo
planning, administration. services, and
facilities;

{5) Training of specialized personnel
needed for the provision of services for
research directly related to such

training:

(8] Developing or demonstrating new
ot improved techniques for the provision
of services, including model integrated
service projects;

{7) Gathering and disseminating
information relating to developmental
disabilities;

m[:] Improving the quality of services:

[9) Developing or demonstrating
innovative methods to attract and retain
professionals {0 serve in rural areas.

§ 13872 Projects of national significance.

{a) In ovder for a project (0 qualify as
;ep_roiect‘of national significance, it must

(1) Designed Yo bave a major impact
on developmental disabilities programs
throughout the country:

{2} Have an objective which, if
achieved, could be replicated and resuit
in an improved delivery system for
developmental disabilities services, or
affect national policies or standards; or

{3) Involve activities to be conducted
in & number of sites in various parts of
the country s part of a unified program.

§ 13473 Elgibie appiicants.
Applications may be made by public
and other non-profit sgencies,
organizations, and institutions of higher
education, tncluding community and
junior colleges.
§ 13874 Applicstion condent and
procedure.

{a) Priorities for projects to be funded
will be announced, and criteria for
judging applications will be listed in

program

time to time in the Federal Registar.
{b) Applications for grants must be

submitted in accordance with
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procedures and deadline dates, as
prescribed by the Commissioner in
program announcements.

{c) Tha applicant shall provide & copy
of the spplication for a grant under this
subpart, except for projects of national
significance, to the appropriate State
planning council for review and
comment, at the same time it submits
the application to the Commissioner.
The State planning council must submit
its commants to the Commissioner with
regard to & particular application within
30 days from the date of submission by
the spplicant in order to assure
consideration of such comments.

§ 13875 Amount of grant.

The amount of any grant shall be
g:terminodbtyhth(:om:uon‘f‘ er. In

termining the amount of any grant
under this Subpart, the Commissioner
will exclude the amount of any other
Federa! grant for the project The
amount of any non-Federal funds
required to be expended as a condition
of any other Federal grant will be
excluded from the cost of & grant under
this Subpart.
(PR Doc. 8016342 Piod 5-0-00: &45 am)
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