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CRroSs REFERENCE: for a document re-
voking 45 CFR Part 416, see FR Doc.
17-2229, published in the Rules and Reg-
ulations section of this issue under 45
CFR Chapter XIII. This document also
establishes 45 CFR Parts 1385, 13886, and

1387, which relate to the Developmental
Bisabil esProgram,

CHAPTER XIll—OFFICE OF HUMAN DE-
VELOPMENT, DEPARTMENT OF HEALTH,
EDUCATI ON, AND WELFARE

Developmental Disabilities Program
Notice of proposed rulemaking
(NPRM) for the Developmental Disabili-
ties Program (Title I, of the Mental Re-
tardation Facilities and Community

Mental Health Cent Construction Act
Bf 1963, as a,mexfélegfswas pubjished in

the FeperaL REGISTER on August 30, 1976
(Part 11, Vol. 41, No. 169) . | nterested per-
song were permitted 45 days in which to
sexrx)é written comments, gyggestions, or

bjections regarding the proposed regu-

fations. The following staftergent sum-
mariz tance of those oom-

es gle su
ments and ghe Department’s responses.
Comments were received from 42 indi-
viduals and/or organizations covering
220 items. Three letters commended the
Department for writing regulations in
layman’s language and explaining rea-

sons for positions taken on different is-

sues. However, seven inquiries stated
that the proposed regulations lacked
specificity and insufficient interpreta-
tion pof the Act. Responses to specific
items will be indicated below. There was
a recommendation that the final regula-~
tions include as much as possible of the
preamble to the NPRM, and that it be
distributed to interested agencies and or-
ganizations concerned with services to
developmentally disabled people. That
preamble is included here as an Appen-
dix. Nothing included in the NPRM pre-
amble has been changed asaresult of the
comments. It is, theréfore, included inits
entirety. In addition, the present pre-
amble states the bases and purposes of
changesmade in the regulations.

Consideration was given to the recom-
mendation that the régulations include a
part On We activities of the National Ad-
visory Council, and the conduct of spe-
sial studies required by the Act. The De-
partment’s reason for Not including them
is set forth in the preamble o the NPRM
and is reaffirmed here. See Appendix to
this document.

It was pointed out that there were nu-
merious instances where “will” and
“shall” haveézeen indiscriminately inter-
changed, and |t was recommended that
"shall" be used throughout since “shall”
impliesa duty or obligation t0 do some-
thing. In the majority of instances the
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language of the regulation repeats that
of the Act, and “wil” isor can be manda-
tory also. Accordingly, this suggestion
has not been followed.

PART 1385—GENERAL

Commen ining to th rpose of
the Act, §t~s 1%5?% su%gesteg pﬁnat‘ the
wor di ng be revised to emphasize needs
assessment and ggcanmal assustancehm
meebing needs. tion 1385.1(a) has
been amended to add identification of
need. TheDepartment does not, however,
agree that there is need to highlight
additionally the provisionof financial as-
sistance. In thefirst place, financial as-
sistance iS only one kind of assistance
provided for; In the second place, exist-

ing ' hi i

2 Bosuage i, WS SHOSECIONRRRIRS
(ie.. references to “grants” and “sup-
port”). Other changes made in this Sec-

tion include thedel&tion o “development *

of regional community programs’ since
there is no bass in the statute for this
item; and the substitution o “university
affiliated facilities™ for "institutions of
higher education™ to identify specifically
thetype of facility Supported by grants.
It was suggested that the term “de-
velopmental disability” be amended,
(§ 1385. 2(a) (6)) 1o include "any child
identified as schizophrenic or psychotic,”
and that sucK conrc]htlon "befound by the
%%él%yaéé'untirllytI’(I:e‘;Jln grm&t ee ()Ilrllétrlgsr%
on the definitional study, required under
section 301 o the Act, has been sub-
mitted. It would be premature to make
such a decision now, since the purposeof
the study is to ascertain'what additional
conditions should beincluded as devel op-
mental dis ities. .
The &Segfm}tlbgrﬁ for State agencies
(§1385.2(a) (22)) has been reworded
making the term applicable only to
State agencies responsible for adminis;
tering the basic formula grant Ipr ram
and not the agency for The protection
and advocacy system. IN accordance
with Section 113 d the Act, the protec-
tion and adv system must be inde-
pendeni of any State agency which pro-

vides treatment, SErviCces, or habilitation
to persons With developmental disabili-
ties.

of The program. Suek.d nbworld
not be consistent with Section 137 of the
ACE.

The Department concurswith the sug-
gestions. made that the reference to
“physical and mental disability” IN the
definition of “substantial handicap”
(3 1385.2(b) (26)) be changed to “phys-
ical OF mental disability or both.” This
was done so that; it would be clear that
in order to be eligible for developmental
disabilities services, an individual does
not have D have both a physical and a
mental disability, since such concur-
rence d conditions is not required by
the Act.

The definition d "urban and rural
poverty areas' (§1385.2(a) (30)1, has
been amended to incorporate the defini-
tiont by the Health, Resgurces injs-
Hom by lg Kiealth, Repurces AdmiRis:
veraber 26, 1976, for implementing sec-

tion 1625 of the Public Healtlh_Serwce
Act (42 U.S.C. 300r) as explained on

page 36584 d the Appendix. This was

done to comply with Congressiona in-
tent. ESrant should g,ware tﬂe

discussion of this issue and of the inten-
tion of HRA to pubhé\ a list o such
urban and rural poverty areas in the
FepErAL RecisTer at a laler date. In the
interim, States are advised to use this
definition since it constitutes the De-
partment's best determination at pres-

ent. . s .

Section 13853, in addition to incorpo-
rating the provisions o 45 CFR Part 74,
lists certain other Departmental reiquéf)(i—-
ments for grants which are applicable
to developmental disabilities programs.
Several letters suggested that the sec- .
tion be extended {0 Cover all existing e((j;
isation and regulations requiring action
on the part d grantees. The Department
believes it would bé counterproductive tO
list al | such references presently applica-
ble, as thelist will change from time to
time: Moreover, s granteeis bound by ali
statutes and regulations applicable fo It,
even if they aré not cited in these regu-
lations. The a?rantee is responsble_%lcl)r
knowing wh stat'g'é%f and regulations
apply, and the eral - government
makes evary effort to provide necessary
information to grantees.

Despitethis general rule, these regula-
tions are amended t0 provide specific
information about the sections of the
Rehabilitation Act, as reguested in six
letters. The referencein § 1385.6 of these
regulations is to sections 503 and 504 d
the Rehabilitation Act. The Depart-
ment's purpose in being specific in this
instance is to make certain that grantees
are aware d the specific portions d that
Act whi ch are appl i cabl e; and it hasdone
so because ¢f the direct relationship o
the Rehabilitation Act to this program.
The basis for the change iS {0 conform
to Congressional Intent.

Section 1385.10(b) has been amended
to state that the cost incurred in acquir-
ing land for construction o facilities
under Parts 1386 and 1387 is not dligible
for Federal financial participation. This

VR RSP Smitlel HoS Tha

NPRM.
ParT 1386—SUBPART A—THE STATE Praw
The Majority of comments the Depart -
ment received on the NPRM concerned
the respective roles and responsibilities -
of the State planning council ‘and the
designated State agency(ies). The spe-
cific areas Of disagreement centered on
41y development and preparation d the
State plan; 2> award d individua
grants; and (3) control d the annual
allotment. Other areas of concern re-
lated to responsibility sf staff o the
council to the State council; preclusion
of membership on the council d officers
or directors of an entity receivingfunds,
definitiond “program unit” d thedesig-
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nated State agency; and others. The
specific comments and recommendations
appear under the appropriate sections of
this preamble.

With regard to the developmeént and
preparation of the State plan, itisclearly
Congressional intent that the Statecoun=

cil supervise the developmeDfetkeesmd
s M -SeRte flan, but that the

gency.orepaxedie.plan. (See page

"33, Report No. 94-473, Conference Report

to accompany H.R. 4005) . These regula-
tions (Section 1386.60) define the role of
the council in regard to the development,
monitoring, and evaluation d the im-
plementation of the State plan. Three
comments Su%gested that § 1386.1 include
a statement that the State plan is to be
prepared by the designated State agency
under the supervision of the State coun-
cil. Five other comments recommended
that the State be allowed flexibility in
assigning this activity. As explained
above. §1386.1 has been amended IN
order 10 reflect the intent & Congress.
In response to the second and third areas
of concern (le., award of individual
grants and control of funds), it is the
Department’s belief that in-

tended the State council to remove itself

10! R hat . NALE VTN <Az ok -Vl
plications, and tQ..0e..mepe. concerned
with advocacy and with comprenensiie
B O] Wale AT 0’ o
n r%t%egmwnme@d-

. The preamble to

sets forth the basis and pur-
pose for the regulations dealing with the
preparation of the State plan, and aso
with the award of Individual grants. For
emphasis and clarity the pertinent part
ISrepeated:
* # + (Based) upon legislative history, the
Department believes that Congress wished to
highllght the crucial advocacy role and
strengthen the supervisory, planning, and
monitoring funections of the State planning
couneils to meet increased responsibilities
effectuated by the 1976 amendments, leaving
thre actual day-to-day administration of the
programs tO the designated State agencies.
(See Appendix, p. 36583.)

The Department is of the opinion that,
throunglh the process of supervising the
development of, and ing the State
plan, the State planning .counscil.-may
sarmark. resources-that axe ayvailable to
the State for the.purpose.of.achieviig
£g9als, and may.identify.the. appropriate
State agencies.which.will.patticipate in
calfying ouf, the.design for. implementa-

B

Ol

" Two letters urged the issuance of guid-
ance as soon as possible since It is neces-
sary tfor proper planning, and for con-
formanee with the requirement that the
State plan be submitted s0 days prior to
thebeginning o the fiscal gear for which
it is applicable (See § 1386.2). The De-
partment wishes fo emphasize that the
development of guidelines is a high pri-
ority item. With-issuance of the final
regulations, the Developmental Disabili-
ties Office will devote maximum effort
to achieving this goal. The Department
believes it IS unnecessary tO include a
waiver provision in the regulations for
1977 fiscal year State plan submission,
asrequested, There IS NO basis IN the
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Act for a walver, and it s not necessary
since arrangements were made to allow
States to receive funding for fiseal year
1977 without complying with the sub-
mission date of 60 days prior to the be-
ginning of the fiscal 'year, as set forth
In§ 1386.2 of theregulations.

Inclusion of the processrequired by
OME Circular A-95 was overlooked in
the NPRM but has now been added in
§ 1386.2(e). This standard requirement
provides for the Governor's review as
stated in that paragraph.

¥t was recommended that § 1386,3(c)
be amended to make reference to the
roles of the State planning councils and
State agencies when the State plan pro-
videsfor participation d morethan one
agency in the administration or super-
vising the administration o designated
portions of the State plan. The Depart-
ment kelieves this is unnecessary because
State officidsare in the best position to
determine how such an apportionment
iSto bemade sinceit will vary from State
to State. In addition, the State plan-
ning councils may earmark funds and
designate the appropriate State agency
toachievethe goalsand objectivesd the
State plan. )

The Department has reviewed the com-
ments recommending that an Indian
tribal organization be a designated State
agency under certain  conditions
(§ 1386.33. |t is the Department's belief
that sufficient authority is available Lo
the States to make thi's determination.
Sections 132(b) and 133(b) d %heéAct
provide for participation  more than
one State agency in the administration
d the State plan and the apportionment

the State allotment in a manner
which, to the satisfaction of the Secre-
tary, is reasonably related to the respon-
sibilitiesassigned to such agencies.

One recommendation received was
tiat the requirement for an identified
program unit (§ 1386.4) be deleted. Four
others requested a definition of the term
“program unit.” The  JDepakimentRe

lieves it E%eiﬁ@n ﬁ‘eé:
ve strati 2

Qe

CHErt-grr Mjﬁm 01 7 oL 8 () 2
TALEY Biale agency be assigned as re-
sponsible 10r the & day-to-day operations
Or “THE  Drogram. erefore, no cnange
in the regulations. How-

35 Peen made ; ]
ever, guidelines will provide additional

information regarding the duties and
responsibilitiesof the programunit.

/en inquiries were received com-
menting on the use d data from the
Adult. Disabled Child Program, Social
Security Administration, for determining
"need for services and facilities” in com-
puting the allotment to the States
(§ 1386.10(b)) . Suggested sotirces of in-
formation included data from the Bureau
of Education for the Handicapped, the
number of beneficiaries receiving assist-
ance under the Supplementary Security
Income, and others. Another suggestion
was that additional weight be given to
rural States. The Depariment will look
into these matters and others and issue
iNNPRM its suggestions for changesat a
later date.

In connection with the allobments, the
Department received a number o in-
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quiries recommending that for States
having an Indian population of 1 percent
or more $50,000 be added to the allotment
o such State for planning, provision of
service and construction of facilities for
the Indian developmentally disabled
population. This suggestion is inappropri-
ate in view o section 132(a) (1) (A) of
the Act which specifies the allotment
criteria which must be used. The De-
partment also takes thie view that those
criteria do encompass such concerns,
whereas afixed sum of additional money
would not necesssrity have any rele-
vance to actual needs.

Clarification was requested for “devel-
oping and implementing plans designed
to eliminate inappropriate placement in
institutions” and what actions were ex-
pected from the State. (§ 1386.12(a))
Another letter asked if “community
alternatives’ are considered to bepart of
deinstitutionalization plans. The Depart-
ment believes community alternatives
are, within certain Umitations, a part sf
the deinstitutionalization plan but not
all community programs directly affect
the institutional population. The Depart-
ment believes that guidelines are more
appropriate for dealing with this com-
plex issue because of the numerous pos-
sible ways of meeting the requirement
for deinstitutionatization, I is not pos-
sibfe to anticipate all such approaches to
the problem: Guidelines \Wl|, therefore,
providethe necessary flexibility. The De-
partment believes that the establishment
of community alternative programs for
those inappropriately placed deveop-
mentally disabled persons in institutions
IS a suitable itern te be included in the
State deinstitutionslization plan (sec-
tion 133(b) (20), of the Act and § 1386.43
d the regulations) , Further, the expend-
itures for this purpose are allowable for
inclusion in the pereentage of Federal
funds that must be spent for deinstitu.
tionalization (seetlor 132 & the Act and
§ 1386.12 o the regulations).

Two inquiries were received regarding
§ 1386.12¢d) —Expenditures for proper
and efficient administration of the State
plan, One %omwd out an apparent con-
tradiction between Sections 133(d) and
103 o the Act. Section 103 of the Act
sets forth the Pederal sham for allot-
ments under Part € ¢the basic formula
9rant program) which may not exceed

5 percent, except for projects located in
poverty areas whichh m up to 90
percent.of the costs. Section 133(d) lim-
its the Federal share to 50 percent of the
cost of administration but not more than
5 percent of the State’s allobment or
$50,000, whichever is 'less. In addition,
section 133(d) (23 sets a baseling date of
June 30, 1975 for the level of State ex-

enditures for administration of the

ate plan below which the State may
not go if It is to receive Federal funds
for this purpose. One State noted that
this requirement, and the 5 percent limit
mentioned above, would result in theloss
of Federal funds to the State because of
resulting changes that would have to'be
made in its accounting and fiscal policies
and procedures. The Department cannot
change the law. However, it will consider
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. the need for possible legidative amend-
ments.

: mdR L I effect, if it
Wa%nrfwﬁ?crlg.torv fgrafll‘fg%bateegoe%qgesg
funds under subs tt%x of the law.
Such expenditures COU d for en-
tively by State funds, thereby releasing
Federal funds for other purposes of the
1E)err?}?ram, ie., planning. provision  of

ces, and construction of facilities.

INn-this connection, another comment
POi nted out that the Act does Mt specify

hat the “designated State agency”
would make the request, but rather that
“the StateV would. Section 1388.12(d)
(1) has, accordingly, been changed to
comply with the Act (section 133¢d) .

Comments from two other sources rec-
ommended that § 1386.16(d) contain au-
thority tO resolve conflicts arising be-
tween the State council and State
administering agencies and that the
State plans specifiy a method by which
these differences would be satisfied. The
Department believes that this is pri-
marily a matter that must be resolved
at the State level, and that the key to
successful planning and,a stxation
will depend upon.the establishment of a
clear_relationship...between. the. .Shaje
BlEihbg~council...and _the designabed
% ate AEency. :
be;

be OUDS. NAYE. AI-OPERLIE
of communication and.a.clear.Lelines-
G0 OF res bilities. The Department
has confidence in the ability of the State
governments to operate their programs.

Five comments dealt with § 1386.16(h
in dightly varying ways. One wanted the
regulations to requirethat the State have
a method for resolving differences be-
tween the council and the State agency
(ies), but did not want the method {o be
specified. Two recommended that the
council review at least annually the ac-
tivites of the State for compliance. One
suggested that it be the actions o the
designated State agency that would be
reviewed for compliance. All suggested
mandatory annual reports,

The Department believes the require-
ment of a report of results of the review
goes ond the intent o the Act (sec-
tion (b)) . Rather, the council must
report that'it has reviewed the actions
o the State for the purposes of deter-
mining if the State is complying with
the requirements o the plan (and its
design for implementation) . It will so re-
port in the annual State plan revision.
But the Department believes jlmisw~al
the intent of the Act to requiredhesceun-
¢il.to report.the.results..of.the.sewiaw .
States are expected to be able to resolve

blems identified;

Furthermore, the council is empow-
ered to make

|
4 A

; it has reason
b
i

+tha

e

not be in compliance with its plan, and

suc%é\ review at any time |
to believe the Statz may i

may, at any time, at its own discretion, ]

report results of the review to the Secre-|

tary, )

As a conse‘ﬂumce of this interpreta-
tion, the regulation (§1386.16(b)) has
been revised to require an snnual re-
view, and to maké the report of the re~

sults of the .review optional with the

Council,

RULES AND REGULATIONS

Two comments registered disappoint-
ment with the lack of standards for

services for developmentally, disabled
The Department t a con-

people. The artment has' 1€
tract to study this matter as mandated
by s Act. Standards will pe published

in the FEDERAL REGISTER upon comple-
tion of the study, and acceptance by
Department, as indicated in the pre-
amble to the NPRM on August 30. (See
Appendix to this document),

It was recommended that § 1386.17 of
the regulations set forth the require-
ments applicants must follow in com-
plying ‘with the provisions of the Na-
tional Environmental Policy Act and the
National Historic Preservation Act. It is
the Department’s policy to includein the
regulations only those provisions which
are requirements o the statute and to
avoid putting additional reguirements
on the States’ Our purpose iS to avoid
undue burdens on the States, and is
based on our bdief that the, regulation
is specific enough. Information relative
0 Interpretll’é% Or providing alternatives
to the_ regulaiions are best handled in
the guidelines.

It was recommended that the Depart-
ment delete the reference to the occu-
pancy classificationof the building under
the Life Safety Code (§ 1386.17(b) (1)
(1)) because the requirements are too
restrictive, The Department does not
concur with the suggestion because it
nas been our experience that this is the
best available standard, although not
entirely satisfactory. Upon completion
of several studies now underway to up-
date the_code, the Department” will re-
examine ItS position.

The Department concurs with the rec-
ommendation to delete the requirement
that hot water shall not exceed 110 de-
grees pahrenheit (§ 1386.17(b) (3)). The
Department believes this requirement is
inappropriate for somé community liv-
ing and transitional training arrange-
ments since not all developmentally dis-
abled peErsons n such protection. The
basis of this change reflects the Depaxt-
ment’s best judgment that the require-
ment & too resfrictive and is not con-
sistent with current normalization prin-
ciples.

Rather than require that site location
be “community based,” as requested, the
regulations (§ 1386.17(by (1) (ii)) have
been amepded fo read: “The site of any
ra?cmty sﬁal rﬁ)ee_t ﬁ1e 'Igrlnerlla estab-
lished by the designated State agency
for construction.” This will allow the
States to develop suitable rules for the
various types and kinds of facilities that
may be constructed under the Act. This
removes Federal requirements that
might limit States’ abilities to make re%o-
sonable judgments since they are now
charged with the responsibility for the
construction program. Should experi-
ence indicate to the Department the ne-
cessity for greater specificity, the matter
will be dealt with when the need arises.

One inquir; re%ardgsxﬁ methods of
svaluation (§ .25) ed for clarifi-
cation as to whether the State shall de-
velop a system of evaluation IN addition
to the evaluation system to be developed

by the Secretary. The answer is fox the
State to describe the system it is using
until after the study by the Secretary is
completed. Then the States will have six
months to submit a time-phased plan for
implementing the system. This -
proach econforms t~ Section 110 of the
Act,

Detailed draft regulations were sub-
mitted by a commenter for implementing
the protection df employees interest in
connection Wwith deinstitutionalization
glans (§ 1386.27), for specific Use as a
substitute for the Propo&d_ regulations
which were thought to provideno guid-
ance to the Statés nor to establish any
specific requirements to implement. The
Department has rejected this proposal
hecause, after careful consideration and
in cooperation with the Department of
Labor, it is the Department's belief that
the best way to deal with this problem|s
in guidelines. |t is the Department's pol-
icy to include in regulations essentially
those provisonswhich are requirements
of the statute for the reasons stated
above. The Developmental Disabilities
Office in consultation with the Depart-
ment of Labor will issue guidelines in-
forming applicants as to they will
comply with these requirements.

Recommendations that § 138629 be
amended to include that “staff shall be
responsible to the State council” have
been accepted. This change will assure
that adequate funds will be made avail-
able to the council for carrying out its
responsibilities. The Department believes
that this change complies with Congres-~
sional intent. (See Conference Report,
supra p; 36.) . o

Recommendations that a timelimit be
imposed on the state planning council
for reviewingState plans (s .301, and
that sanctions be im for failure to
do so, were not accepted because the
Department believesthey are not appro-
priate. Section 135 d the Act does not
provide for sanctions, except for non-
compliance or nonconformity. Therefore,
the Department believesit lacks author-
ity to implement such recommendations.

A request was made that the phrage
"'review State plans 'to the maximum ex-
tent feasible’ - (§1386.30) be deleted.
' Thi swax not accepted because the stat-
ute requires that this be done. (See see-
tions 133(0) (28) and 137(M) (3) o the
Act.)

A request was made that § 1386.30 be
amended to read asfollows: “The State
plan shall provide, to the maximum ex-
tent feasible, for an opportunity for prior
review and comment by the State coun-
cil of all State plans d the State which
velate tO programs affecting or having
the potential 10 affect persons with de-
velopmental disabilities." (Wordsin ital-
ics are suggested additions.) This would
put the State on notice that programs
other than just those currently provid-
ing such services should serve the de-
velopmentally disabled population o the
State; e.g., transportation and housing
programs. The Department does NOt be-
lieveit is necessary to extend the regula-
tion in order to serve the desired purpose.
Section 133(b) (28) d the Act IS inter-
preted by the Department to mean both
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actual and potential effect since asarvice
not mow available {0 persons Wth devel-
opmental disabilities, but which is needed
by them, would affect them: negatively.
The Depariment.xeiected. the. request
bab-a £e.-BIQETAMS. Submit.-Li
plan 0.the. council for “priox cagrdina-
R of planning acti’.vi'ﬁ';’éfs.” To the ex-
TNt that & State can work out such an
arrangement, itS planning will be en-
the Act dees not authorize
n of SUCH 4 DOsSIBLY purden-
eS| In-

‘ 748

o2 @) -0k ced

Act. The diffieulties inherent in

& proposal were recognized when
Congress included, in its mandate that
the State council review other State
plans, the phrase “to the maximum ex-
tent feasible.” (See section 137 o the
Act.)

The removal of some of the priorities
stated in § 1886.41 was requested on the
basis that no criteria are provided. The
Act, in section 109, however, requires the
Secretary to prommulgate regulations ap-
plicable uniformly t~all the States, pre-
scribing the priorities for service and fa-
cilities based on type of service, categories
of persons to be served, and type of dis-
ability. The regulations do Sel forth the
factors te be used by the Statesfor allo-
cating funds. These are minimum re-
quirements, bellwed by the Department
to be responsive to the most immediately
pressing needs of persons with develop-
mental “disabilities, rather than, for ex-
ample, basic research, or long-pestponed
devetopmental activities. As the Depart-
ment gains more experierce, It may con-
sider revising or elaborating on’ these
priorities, .

One comment expressed concern that
the regulations falled to mention the
coneept of “least restrictive alternatives”
in connection with deinstitutionalization
and the establishment of community al-
ternatives (§§ 1386.42 and .43). The term

* “Jeast restrietive alternatives” IS not
mentioned in the Act, and this concept
is a very complicated and fluid subject
at this time, For this veason, the Depart-
ment believes it can best be dealt with in
the guidelines because there are myriad
possibilities, and flexibilify is needed
until & greater degree o agreement has
been reached by all interested parties.

The Department has not accepted the
suggestion that the Section dealing with
deinstitutionalization (§ 1386.42), and
that the Section dealing with commu-
nity alternatives (3 1388.43) becombined.
The basis for this nonacceptance is that
sections 133(b) (22) and (23) of the Act
require that planning be done for both.
In addition, section 132(a) @) o the
Act requires the States to expend a
specific portion of their allotments lor
deinstitutionalization.

It was requested that the words "pro-
vide for,” and “protective service” and
“personal advoeacy” 1IN §§ 1386.44 and
.43, be defined. The Department believes
the meaning of the words as used in
sections 133¢by (21} and (22) of the
Act are self-explanatory.

TFhere were two recommendations that

§ 1386.45. concerning State plan re-

)
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quirements, be tied in with the proteg~
tion and advocacy system (§ 1386.70).
The Department believes this to be in-~
appropriate because the statute is clear
that the protection and advocacy system
IS to be independent of existing Siate
agencies providing freatment, services,
or habilitation tO developmentally dis-
abled persons. (See section 112 of the
Act)

Three respondents were concerned
about the Stakés ability to describel in
the State plan the quality, extent and
scope of services provided or to be pro-
vided under other Federally-assists pro-

rams (§ 1386.46> @ointed out ‘chat

ata and information from these pro-

rams are not regwlarly available In a
orm that readily [ends itself to develop-
mental disabilities planning, and that
there might be some invasion of privacy
d an agency's client records. The De-
partment ieves that, as a result of
a grant from the Developmental Dis-
abilities Office, a model planning proe-
ess has been developed which, among
other things, indicates the availability
of planning data, and provides a strat-
egy to analyze data from other Federaily-
assisted program. Training and tech-
nical assistance in the use of this proe-
ess has been provided to the States. The
Departiment reiterates ItS comments ap-
pearing in the preamble of the NPRM:
The Department further believes that this
(the fact that the Act 1s designed to assure
that councils have the Capacity for getting
cross-agency cooperation) requires that the
State planning council and Stafe agency(les)
conmiplemént each Othet's functions through
effective wor ki ng refatidnships. These regula-~
tions restate the statutory requirements te
make it clear that planning council members
and staf are required to review their own
and other State plans, and that such analysis,
as a component of a systematic planning
process, contributes information ON needs,
actual and potential resources, and leads to
the development o short-term objectives to
meet long-term goals. It also contributes to
the deve&opment of council insight into the
best methods t0 effect CrOSS-agency coordi-~
nation to develop areliable system of Services
for the developmentally disabled persons in
the State. (See Appendix to this documens.)

The guidelines will provide additional in-
formation and assistance tO the States
for ebtaining and using these data.

Another comment received, pertain-
ing to §1386.46, suggested that it re-
fleet the language of the Act, and that
the States be allowed to decide what Eac-
tors to use h describing the extent of
services t0 be provided. Other than indi-
cating what quality, extent and scope of
services are, the language IS that found
in section 133(b) (2) of the Act. In addi~
tion to the factors listed in the regula-
tions whi ch are to be taken into accouns
for “scope and extent of services,” pro~
vigion IS made for the State to use “other
relevant factors.,” The Department be-
lieves that the regulations do provide
flexibility and that ne changes are nec-
essary in this section.

It was recommended that the regula-
tions require that the State plan spe-
cificaly identify and sSpecify need for
services and facilities for the Indian de-
velopmentally disabled population, and

that failure to do s6 would result in the
Department’s allocating funds to tribal
governments to de thelr own planning
and providing services. Unlike: the Older
Americans Ack and some other statutes,
there are no provisions in this legislation
which would authorize such a require-
ment. The State must, however, as part
of its policies, establish planning palicies
for its Indian population as well as for
other groups in the State. Furthermore,
section 133(k) (11) of the Act provides
that “special financial and technical as-
sistance shall I given to areas df urban
or rural poverty in providing services
and facilities for persoms with develop-
mental disabilities who are residents of
sych areas.” Such special assistance ap-
plies to Indian pepulations residing in
urban or rural poverty areas.

I't was suggested that language, or a
new subsection, be added to §1386.47
which would require a habilitation plan
only when services are provided by de-
velopmental disabilities funds, and which
would require eoerdination with other
agencies using a habilitation plan. The
Department believes that the propesed
regulations adequately cover these sub-
gestions (See § 138830 () ).

In relation to §§ 138644 and 45, a
definition of the term “provide for” cer-
tain services was requested. The .Depart-
ment does not believe it advisable to Be-
fineservices until t h@ssudy d standards
and guality assuxanee mechanisms, man-
dated by Section 204 @ & Act, has ——
completed. - Definftions used in other
Federal - State programs may be used in
the meanwhile,

However, to the question Of the differ-
ence between the meaning of “provide”
and that of *provide for;” the response
is that generally the word ‘“provide”
means that the gramtee furnishes the
service directly; amé generally “provide
for" means assuring the avallability of
a service, either By “prowiding” it di-
rectly, or making certain that the serv-
Ice is "provided” by someocne €se The
Department believes, however, that the
difference is seldom eritical enough Lo
warrant including these terms in § 1385.2.

One writer urged that the form and
reporting procedures for the individual
habilitation plan not constitute a bur-
den on small agencies: The law, section
112, spells ou the detnils of the content
of thehabilitation plan. The Department
does not anticipate imposing on any
agency any burden in developing, coor-
dinating and revising habilltation plans
beyond the requiremsents of section 112
of the Act, arid these reports needed by
the State couneils to earry out their man-
date to evaluate the program. Since re-
porting formsand proceduresare essen-
tially technical In mnature, the Depart-
ment believes w% they are best left to
guidelines. This will allow greater flexi-
bility in dealing with purdy adminis-
trative and ministerial matters.

Section 1386.50 deals with the design
for implementsation sf the State Plan.
Comments were received from SIX agen-
cies, four of which t ~ &xception to the
State agencies’ eption “to select from
alternative strategies' the best method
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to achieve goals and objectives as de-
veloped b%/N the State council. The re-
maining fwo comments indicated that
the Section gave confrol of developmen-
tal disabilities funds to the State agency,
which control was formerly a respon-
sibility of the State planning ,eouncil
The Department believes NO changes are
required in the regulations as they carry
out the intent of Congress (Conference
Report {J_ag&c 28 and 33), and reaffirms
its position as stated on 87 e 36584 of
the Appendix, August 30,1976.

ParT 1386—SUBPART B,
STATE PLANNING COUNCIL

One letter stated that appointmens of
council members (§ 1386.61) by the Gow-
ernor iS contrary te its State law and
recommended that the regulations be
modified {0 take into account that sit-
uation, There is not provision in the
statute for such a waiver. Moreover, sec-
tion 137(a) of the Act requires that the

Governor appoint the council members.
Thus, the Department has no choice in
the matter.

Another su%gestilon was that the state
council should be independent and free
from political influence, and offered five
ways that this could be done. The De-
?artment believes the present regula-
ions are adequate, and that the States
should not be given additional require-
ments that are not contained in the
statute,

The recommendation to delete “officers
or directors of entity receiving funds”
was edited to omit “directors” since this
has no basis in the Act. The remaining
limitation Is imposed by Section 137
d the Ad;,.

I n accordance with the Conference Re-
port, p. 36, and as suggested by two
commenters, § 1386.62 has been amended
to indicate that staff assigned to the
council is to be responsibleto the coun-
cil. See previous discussion o Subpart A.

PART 1386—SuBpPART C—PROTECTION AND
Apvocacy oF Inprvioual RicHis

Five respondents registered disap-
pointment that the regulations contained
no guidance or detailed provisions for
States to follow in planning and imple-
menting the protection and advocacy
system. The Department has reviewed its
position stated in the preamble of the
NPRM (See the Appendix to this docu-
ment), and believesthat until more ex-

erience is available in this program, it is
best to alow the States as much flexibil-~
ity as possiblein implementing their pro-
téction and advocacy systems. Interim
guidelinesfor the program have been is-
Sued by the Developmental Disabilities
Cffice and the results will be carefully
monitored and evaluated for updating.
As deemed necessary, the Department
may -issue more detailed regulations
later. However, until it has more experi-
ence in this program, detailed require-
ments beyond those already set forth
would, of Necessity,be arbitrary. The De-
partment iS convinced that its interpre-
tation of section 113 d the Act. and its
implementation of that Section compors
with the intent of Congress.
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Pasr 1386—SuBPART D—PRACTICE AND
PROCEDURE FOR HEARINGS TO STATES oN
CoONFORMITY OF DEVELOPMENTAL Disa-
BILITIES PLANS To FEDERAL REQUI RE-
MENTS

One major CONCErn expressed about
the next section of the regulations, b
part D, Hearings procedure, pertained to
the omission of the State planning coun-
cil Trom the list of those to receive a no-
tice of hearing or oppo_rtunll:t%for a bear-
ing as required by section 135 o the Act.
The regulations have been changed
(§ 1386.90) to correct this oversight.

Comments were received concerning
§ 1386.111(c) (1) and 2y indicating that
the proposed rule gives the Secretary's
delegate discretion as to whether the
sllotment shall be authorized at all, or
whether the allotment will be limited to
categories under or parts of, the State
plan not affected by such nonconformity.
It was thought that this discretion un-
dermines the requirement that all State
plans meet the Federal requirements. In
effect, according to the writer, the pro-
posed rule states that the State plan
must meet Federal requirements, but if
it does not, the State may still receiveits
allotment. The commenter also observed
that: “Balanced against thisisthe argu-
ment that it iSpointless to withhold ben-
efits from the developmentally disabled
who would be helped by anon-complying
State plan.” | t wassuggestedthat section
135(a) of the Act affords the degree of
discretion described in § 1386.111°dF the
regulations. If a State has NO approved
plan under section 133 of the Act because
the proposed plan is not in conformity
with Federal requirements, NO allotment
would be made until the plan had been
corrected and approved. However, if the
State’s proposals under section 113 and
Part B (protection and advocacy system,
and university afilliated facilities) meet
Federal requirements, they could be ap-
proved,

If, on the other hand, a State is finally
determined to be OUt of compliance with
its approved plax, the Secretary’s dele-
gate would have the option of withhold-
ing either all further funding or only
that relating to the offending provisions
until the noncompliance was corrected.
These regulations are corisistent with the
express l[anguage of section 135 of the
Act, and, therefore, the Department
makes NOchanges in this Section.

It vas recommended that "sign lan-
guage” be included § 1386.105(a) when
testimony is given. This Will automati-
cally bedone, if needed, just asinterpre-
ters may be for cases involving for-
eign languages. :

PART 1387—DISCRETIONARY GRANTS
SUBPARTS A AND B

Comments were received from four
agencies regarding the grant programs,
three pertaining to the university afi-
iated program. The Department; did not
concur With the suggestion to include
"paraprofessional and career ladder
programs” in §1387.1¢(a) because the
Department believesit inappropriate for
regulations, but it can be handled in the
guidelines. IN response t0 a question

about § 1387.4, the regulation is proposed
for the purpose of implementing what
the Department believes to be the Con-
gressional purpose df section 122(b) of
the Act of giving priority to applications
for programs which will' provide services
within the community rather than in an
institutional setting. Guidelineswill pro-
videfurther details. .

Section 1387.22 has been 'amended, as
suggested, to include "institutions of
higher education, including community
and junior colleges.” Thischange makes
it clear that such calleges are digible
applicants for discretionary grants.

M SCELLANEOUS

One agency requested that private
profit-making agencies be made dligible
for grants under .the program. This
would require’an amendment to the leg-
istation because the Act authorizes only
public and nonprofit agencies as eligible
grantees (Seesection 145(a) d the Act).

In addition to the changes described
above, other minor editorial and clarify-
ing changes have beenincluded.

Federal financial assistance extended
under this part will be subject to the
regulations at 45 CFR Bart 80 issued by
tne Secretary of Health, Education, and
Welfare. and approved by the President,
to effectuate the provisions d section
601 of the Civil Rights Act of 1964 (42
U.8.C. 200d). The purposeis to conform
to uniform Federal policies.

Accordingly, the provisions d Pub. L.
94-103, signed October 4, 1975 (Develop-
mentally Disabled Assistanceand Bill of
Rights Act) are implemented as set
forth in the following regulations, which
will become effective April 27, 1977. This
period of time iS considered necessary In
order to dlow the States opportunltY to
make those revisionsin thel r_State? ans
conseatiuent to the promulgation d these
regulations. It is considered to be an
adequate amount d time because the
regulations introduce few demands -not
specified in the law.

Accordingly, the regulations as re-
vised are hereby ad%)ted, and the exist-
ing regulations at Chapter 1v o ‘Title
45 CFR are revoked.

Chapter IV of Title 45 d the Code of
Federal Regulations is amended by re-
voking Part 416, and Chapter XIII of
Title 45 of the Code of Federal Regula-
tions is amended by adding Part 1385,-
Paxrt 1386, and Part 1387 asfollows:

PART 1385—GENERAL

Sec.

1383.1 Purpose of Act.

1385.2 Terms.

1380.3 Grants administrative require-
ments.

1385.4  Judicial review.

13855 State control of operations.

1385.6 Employment of handicapped indi~
viduals,

13857 Recovery.

1385.8 Good cause for other use of facility.

13859 Cooperative or joint. effort bet ween
States and agencies.

1385.10 Awards. .

1385.1t Assurances regarding evaluation
system.

AUTHORITY: Pub. L. 91- 517; Pub. L. 94-103.
TR IATIAIITILINE. e SRS

27, 1977



§ 1383.1 Purpose of Act.

The purpose of the Act is to improve
and coordinate

edrovision of services
to persons with devélopmental disabili-
. thes and toZestabili e

protection and advocacy of rights for
PEFSOTS With developmental disabilities
thr'oiugh: )
AR 1o assist T states in €
vewopng and’ jmplementing a compre-

OV, DeDSiVe 14 continuing plan for identi-
¢ fyri and meooti ocls a
o o Velopmentaly diBgoHe; needs T the

o

3

(b) Support. .of activities which con~-

oA "
3 a0 tribut€to SELvvins fhe™eondition of
{(}\

persons with developmental disabilities;
(¢) Renovation ahd modernization of

university affiliated facilities which dem-
onstrate the provision of services for the
demonstration and interdisciplinary

training programs in university affiliated -

facilities;
(@) Trginine specialized personnel
needed for providing such services;

(e) Provision of fechnical assistance

o in the establishment of services and fa-

o it cilities for the developmentally disabled;
and

(f) Development and demonstration

& of new and improved technigues.fornro-

.

20y

it
K\:

3 i

GRS

vt vidIngRich sexvices.

&@r'gfgi‘- To these ends, Federal financial assist-

-
Yh

ance is available through (1) basic sup-
o Stades; (2) for-

port. formula grants
v ore

 sien of a special type

-sons or requires treatment and services
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5 “Demonstration” means, for the
purpeses of Part 1387 of this chapter,
(1) & pilot study or experimental attempt
to provide more and better services than
are available, for the purpose Of testing
or establishing standards or methods o
servicethat are practicable and effective
for general application in the develop-
mental disabilities program; (ii) provi-
service in order
to test its value and to provide informa-
tion on costs, methods of adminisira-
tien, Methods of providing services, or
techniques; or «iii) application in new

settings AI0G SRIRLYRS R Bre:
pose of determining the effectiveness of
ngw procedures;

(6) ‘“‘Developmental disability” means
a disability of a’ person whaich (1) is at-
tributable to mental refardation, cerebral
palsy, epilepsy, or autism; (il) is attrib-
utable. to any other condition of a per-
son found to be closely related to mental
retardation because such condition re-
sults in similar impairment of general
intellectual functioning or adaptive be-
havior to that of mentally retarded per-

similar to those required for such per-
sons; or (i) is attributable to dyslexia
resulting from a disability described in
paragraph (a) (i) or (ii); (iv) originates
before such person attains age eighteen;
(v) has continued or can be expected to

X Tﬁmmmmw
\l§ of developmentally disabled persons; (3)
' grants to university, afiliated..facilities
and for satellite centers; and (4) grants
10 pubiic and private nonprofit.. ,_g,g,%s
for démonstration projects and projects
of national significance.

§1385.2 Terms

(a) For purposes d Parts 1386 and
1387, the t&rms beiow are defined as
fellows:

(1) “Aet” means the Developmental
Disabilities Servi ces and Facilities Con-
struction Act;, as amended by the I%fvell-
opmentally Disabled Assstance and Bill
of Rights Act; -

(2) “Construction’’ means (1) the con-
struetion d new buildings, acquisition,
expansion, remodeling, and alteration of
existing byildings; (iix initial equipment
for such buildings including medical and
obher transportation facilities, and (iii)
architect’s feesin connection with an ap-
proved project. Construction does not in-
clude We cost of offsite improvements
or the cost of the acquisition d land;

(8) “Costs d administration and op-
eration,” for purposes d Part 1387 d this
chapter, means those administrative and
operating costs of university affiliated fa-
cilities which are necessary to support
interdisciplinary fraining programs and
demonstration facilities providing serv-
ices to developmentally disabled persons.
Eligible costs shall be specified in guide-
lines O be issued by the Secretary;

(4). “Cost of construction” means the
amount found py the Secretary to be
necessary for the construction of aproj-
ect, approved under Parts 1386 and 1387
of this chapter;

continue indefinitely; and (vi) . consti-
tutes a substantial handicap to such per-
son’s ability to function normally. in
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menting the services rendered by mem-
bers of other disciplines;

(12) “National Advisory Council”
means the National Advisory Council on.
Services and Faecilities for the Develop-
mentally Disabled;

(13) “Nonprofit facility for persons
wth developmental disabilities” and
“nonprofit private institution of higher
learning” mean, respectively, a facility
far persons with developmental disabili-
tiesand an institution of higher learning
which are owned and opérated by oneor
more nonprofif corporations or associa-
tions no Paxt of the net earnings of which
inures, or may lawfully inure, to the
benefit of any private shareholder or in-
dividual; and the tern “nonprofit private
agency Or organization” meansan agency
or organization which is such a corpora-
tion or association Or which is owned and
operated by.one Or more d such corpora-
tions or associations; .

(14) “Population” as applied -to_any
State means the population of that State
as determined by the most recent offi-
cial estimates by the U.8. Department of
Commerce made available to the Secre-
ta’(}l’ 5) “Project Period” means the peried
of time, hot exceeding three years, for
which a project is approved for grant
support with Federal funds. Such period
may be extended by theSecretary beyond
three“years for a period not to exceed
twelve months, and with or without ad-
ditional funding, in order to permit con-
tinuation or completion ef the same W-

society; d

(7) “Director” means the Director of
the Developmental Disabilities Office,
Office of Human Development.

(8) “Equipment,” for the purposes of
construction under Parts 1386 and 1387
of this Chapter, means those items which
are necessary for theinitial operation of
the facility, but does not include supplies
such as food, fuel, drugs, and paper;

(9) “Exemplary ser_vices” means those
specialized services, including adapta-
tion of genericservices,for the diagnosis,
treatment, education; training, habilita-
tion, and care of persons with develop-
mental disabilities, conducted in or In
conjunction with a university affiliated
facility (or satellite) for purposes of
demonstration or training, which are of
replicable hi gh quality;

(10) “Fadility for persons with_de-
velopmental disabilities" means afacility,
or a spesified portion of a facility, de-
signed primarily for the delivery & one

O more Services te persons with one or
more dev%ropmental %h ilites,
(11)  “Interdisciplinary  training

means an integrated educational pro-
gram utilized reciprocally by twoor more
disciplines each which IS knowledge-
able about or in relationship to
common fields of endeavor, a basic lan-
guage, a core body of knowledge, certain
relevant skills, and an understanding of
the attitudes, values, and methods of
parteipating disciplnes. Interdsciplinary
training includes , training with prae-
ticums which enhance the skills the
trainee In collaboration with or comple-

proved project. The approval and support
of a project for themaximum project pe-~
riod shall not preelude additi@rﬁal‘sup-
‘port of ghat _beyong Suc iod
i sueh suppéﬁog the gon&nued pg% ect
is requested, evaluated, and approved on
the same basis as a new or initial appli-
cation in acordance with 13873% of
this c}rrapter; ol )
(16} national significance”
me(a%ns 5’{)%%%5 ?if) d’é’ﬂgnedtg& nave a
direct impact ON developmental disabili-
ties programs threughout the country; Or
(iiy having an obj'ectéve or objectives
which if achieved Could be replicated Or
result in an impreved. delivery system for
developmental disabilities services Or ar-
fect pational policies or standards; oz
iy involving aetivities to be condueted
iN a number of SItESIN various parts of
the country as part of a unified program;
(17) ‘“Public agency” means any State,
unit @ local government, combpination &
such States or units, or any department,
agency, or instrumentality d any of the
foregOIré%, including g@aﬁte m?télimtions d
| gher CalloN & ospitals, or anm;
Fn%j?an tnBafﬁ govemmént;Sp Y
(18~ Satellite center” means an-en-
bity Which is associated with one or more
~Aniversity affiliated. ties and which
unctlons jonal.gx-

tension of such university..affiliated.fa-
cilities in the gell £ Lraini erv-

ices, and programs. dexvelopmen-
Tally disaﬂeﬂmjﬁt&'m’ d_their families, to_per-
TGl erned With

'S

L an
Stale ageneles concerne
al disabilities;
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(19) “Secretary’” means the Secretary
d Health, Education, and Welfare, or &
designee;

opmental disabilities” means specialized |

services or special adaptations of generic
services directed toward the alleviation of
a developmental disability or toward the
jsocid, personal, physical, Or economic
f habilitation ax rehabilitation d an indi-
vidual with such a disability. Such serv-
icesinclude; Diagnosis, evaluation, treat-
ment, personal care, day care, domiciliary
care, special living arrangements, train-
3 ing, education, sheltered employment,
recreation, counseling of the individual
with ‘a developmental disability and of,
1 his family, protective and other social
and socio-legal services, information and
referral services, follow-along services,
and transportation services necessary to
assure delivery of services to-persons of

T”’"( 20) “Services for persons with devel- |

RULES ANO REGULATIONS

rental does not exceed 4 per centum of
the value of the land) as the Secretary
finds sufficient to assure for a period of
not less than fifty years undisturbed use
and possession for the pur d con-
striction and operation of the project;

(29) “University affilia 0
means a Bublic or o:t' er non-profit facil
ity which is associated with, o n inte-
gral of a college or universit ich

ds in

al emonstrating ﬁie"ﬁ?ﬁ%smn of
specialized services for the diagno

| ‘%gm;mrof persons with developmental
isabilities, and which provides _ed.uga{-
ﬁ Al ) i

g_interdisci-
To

DI
] develop=~

2L X L3NG pe;
render servees to persons wi
mental disabilities;
. (30) “Urban or rural area”
means & census tract, census country di-
vision, or minor civil division, asapplica-
ble, in which a percentage (whichis at

11 ages with developmental disabilities; ]
(21) “State” means the several States,

ar s tslahal Celimmhin RUsHiRRisa e
and _the Trust Territory of the Pacific Is-
lands;

(22) “State agency(ies)” except for
the purpose of Part 1386, Subpart ¢
meansthe State eglencY or agencies des-
ignated in the State plan to administer
or supervisethe administration d all or
designated portions o the State plan;

(23) " State agency for construction”
means the sole Staté agency designated
to administer or supervise the ad-
ministration d %rants for construction
d facilities for the developmentaly dis-
abled under the state plan;

(24) " Stateplan” means the document
or documents submitted by the State to
comply Wth the requirements for par-
ticipation under Parts 1386 and of
this chapter; .

(25) "State planning council” (re-
ferred to alternately as'"Statecouncil™ or
"council') means that body, the members
of which are appeinted hy the Governor,
which is responsible for] superyising the

dévelopment of comprehensive nlanning

ToT 'Eé‘i‘%ns‘ With developmental disabil-
itiesmonit of'the ﬁlan, and eyalu-
ating its I , and which serves as an
s advocate Tor persons with developmental

Aisabilities; .

(26) “Substantial handicap” means a
physical or mental disability or both of
such severity that, alone Or in connection
with social, al, or economic con-
straints, it requiresthe provison d spe-
cidized servicesover an extended period
d time directed toward the individual’s

PO o e B oSy economic

(27) Technical assistance” means the
furnishing d consultative, technical,
and informational s«gylces to gtates, 1o~
AR g i g L )
pertaining to planning, provisond sery-
ices, construction d facilities, and the
organization and management o fa-
cilities and programsfor developmentally
disabled persons;

(28) “Title” (exeept When it refers to
the Code of Federal Regulations) means
afee simple,or such other estate Or inter-
est (including a leesehold on which the

least the percentage determined in ac-
cordance with the following sentence) of
the residents h vef\i in m(te;l below the
poverty 1evel, as defined by the Secretary
d Commerce. The percentagereferred to
in the precedingsentenceshall bederived
sothat thetotal population d such areas
as a percent d the population d the
United Statesisequal to the total popu-
lation sf the Ui ted States with incomes
below such poverty levd, as a percent of
the total populationaf the United States,
plus five percent.

(31 "Volunteer" means a person who
provides a service on a non-paid bass,
except for reimbursement of actual ex-
penses, and who works in concert wth
other services toward shared objectives
on an individual or group assignment.

§ 1385.3 Grants administrative require-
ments,

(a) The provisons< 45 CFR Part 74,
establishing uniform administrative re-
quirements and cost principlesfor grants
to State and local gevernments, shall ap-
ply to all grants funded under Parts 1386
and 1387 O this chapter.

(b Attentionis called to the applica-
bility, as cited therein, d the provisions
of the following parts of Title 45 CFR
to grants funded under Parts 1386 and
1387 of this chapter: '

48 CFR Part 16—Department Grant Appeals

Process

45 CFR Part 46-—Protection of Human Sub-
jects

45 CFR Part 76—Informal Grant Appesls
gggfgdures, Subpart A—Indirect Cost Ap-

45 CFR Part 80—Nondiscrimination under
Programs Receiving Federal Assistance
through the Department of Health, Educa-
tion, and Welfare—~Effectuation of Title
VI of Civil R ghts Act of 1964

45 CFR Part 81—Practice and Procedure for
Hearings under Part 80 of this Title.

(¢} Each recipient of assistarnce under
these Parts shall keep records (1) Which
sition %y Sen recplent I ind proceeds
of such assistance, (i) the total cost of

the project dertaking in connection
with whichogl,l%l‘”l %.%s?stagce is given or
used, and (ii) -the amount of that por-
tion of the cost of the project or under-
taking supplied by other sources, and (2}

such other records as will facilitate an
effective audit.
§ 1385.4 Judicial review,

If any State is dissatisfied with the
Secretary’s action under §13862 or
§ 1386.15 such State may appeal to the
United States Court of Appeds for the
cireuit in which,such State is located,
by filing a petition with such court with-
in sixty days after such action, in ac-
cordance with 42 U.8.C. 2694,

§ 1385.5 sState control of operations.

_Except as otherwise ificallf/ 3éjr0-
vided, nothing in Parts and 1387 of
this chapter shall be construed as con-
ferring on any Federal efficer or em-
ployee the right to exercise any super-
visonor control aver theadministration,
personnel, maintenance, or operation of
any facility for persons wit C
méntal disabilities with respect to which
any funds have been or may be expend-
ed under theseparts.

§ 1385.6 Employment of handieappo:l‘?
individaals. ‘ :
As a condition for the receipt of finan-
cial assistance under Parts 1386 and 1387
of this chapter each recipient of such as-
isistance shall take affirmative action to
employ and .advance in employment,
qualified handicapped individuals on th
same terms and conditions required withj:
respect to the employment of such in-
jdividuals by the provisions - of sectiohs}
1503 and 504 0 the Rehabilitation Act ‘o
11973 which govern employment (&y by
State rehabilitation agencies and rehfa,-}
bilitation facjlities, and () under Fed- {
eral contracts and subcontracts. _;j

L'§ 1385.7 Recovery.

The State council shall promptly notify
the Secreftary IN writing if, any time
within 20 years after the completion of
construction, any facility which received
funds under Part 1386, Subpart A and
Part 1387, Subpart A d this chapter is
0ld or transferred to any person, agency,
or organization not qualified to flle an
application under the Act or not ap-
proved as & transferce by the State
agency; or (b) ceases to be a public or

th ili !
Ay nonoro (PGl LLOr periese

good se. in o ;

13858, £3" eteasing QT RaN0E, Wi
other owner from obligation to continue
such facllity as a facllity for develop-
mentally dissbled Persons, the "United
States shall be entitled to recover from
either the transferor or the transferee
or, in the case d a facility which has
ceased to be a public or other nonprofit
facility ‘for persons with developmental
disabilities, from the owners thereof ) an
amount bearing the same ratio to the
then value (as determined by the agree-
ment of the parties or by action brought
in the district court of the United States
for the dis%ri'ct in \ﬂhl rhx'x:’ facility is
simat@%d% C‘; S0 muc °d suet ftacnity as

£ igc -
RPN o SRR gFolB O Brok
participation bore to the cost o the
construction of such project or projects.
Such right d recovery shall not con-

FEDERAL REGISTER, YOL. 42, NO |I—THURSDAY, JANUARY 27, 1977



stitute a lien upon such facility prior to
judgment.

§ 1385.8 Good cause for other use of
facility.

If, within 20 years after completion of
any construction for which a construc-
tion grant under the Act has been made,
the facility shall cease to ke a public or
vonprofif facility for persons with de-
velopmental disabilities, the Secretary in
determining whether there is gcod cause
for releasing the applicant or other owner
of the facility from the obligation to con-
tinue such facility as s public or other
nonprofit facility for persons.with de-
velopmental disabilities, shall take into
ronsideration the extent to which:

(a) The facility will be devoted by the
applicant Or othér owner to use for an-
other public purpose which will promote
the purposes of the Act; or

(M There are reasonable assurances
that for the remainder of the 20 year
period other facilities nod previously
utilized for the care d persons with de-
velopmental disabilities will beso utilized
and are substantially equivaent in na-
ture?and extent for such purposes.
§1385.9 Cooperative or joint effort be-

tween States and agencies.

An application providing for partici-
pating in a joint effort between States
or among public or private agencies, or
by any combination of such entities, shall
te in ‘accordance with the agreements in
writing between the entities involved.

S 1385.10 Awards.

All awards under Parts 1386 and 1387
of this che?pter shall be in writing and
shall set forth the amount awarded.
Awards under Part 1387 df this chapter
shall also specify the project period for
which support is'’contemplated.

a) Federal financial participation
shall be available under Parts 1386 and
1387 of this chapter only for those activ-
itles approved in the grant award and
only in the total amount approved in the
award.

(o) Under Part 1136, E‘)U.bpa:rlj;t iAiOf this

chapter, Federal.financial pat
may be available _expendiitires made
FEAYR VIR AT te.pla

ance with applicable laws, rules,
regulations, and standards governing ex-
penditures by State and local agencies.
The cost of “acquiring land for a con-
struction project under Parts 1388 and
1387 is not eligiblefor Federal financial
participation. a condipio% for Federal

ﬁnancialwparﬁmxjggmm“ﬁﬁfgu nnual.xe-
“ViSIon “of “the State plgﬂgg.miﬁﬁhW-
_GHITed TepoTts hust be Submikied.by.the
State-praniiE¢oiEcl and. approved.by

e Secretary.

tion system.

ta) Within SiXx months after the deve-
opment by the Secretary d an evaluation
system in accordance with the Act, &
a condition to the receipt of Federal fi-
nancial assistance under Parts 1386 and
1387 of this chapter, each State shall
submit to the Secretary 3 proposal for

palllidbdlatn
‘ e .

zﬁé 1385.11 Assurances regarding evalua-
\,‘
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a time-phased method of. nenting
the sysiem. broposals shall be submitted
the form and at the time set forth in
guidelines which will be issued by the
Secretary.

(h) Within two years after the date of
the development of such a system, each
State shall provide assurances satisfac-
tory to the Secretary that the State is
using such a system..

PART 1386~FORMULA GRANT
PROGRAMS

Subpart A—The State Plan

GENERAL
Sec,
1386. 1 Purpose and assurances.

1386.2  Plan submission and approval.
1386.3 ' Designation of State agency(ies)
for administration.

1386.4 Idertification of administrative

program unit,
ALLOYTMENTS, FEDERAL SHARZ, AND PAY MENTS

1386.10 Allotments to States.

1386.12 Reallotment of funds.

1886.12  Conditions on uses of altouments.

1886.13  Federal share.

1386.14° Nonduplication.

1386.15 Payments for planning, adminis-
tration, services, and coustruc-
tlon.

1386.16  Withholding ot payments.

1388.17 Standards for services and con-

structlon of facilities.

STaTE PLAN REQUIREMENTS-——METHODS OF
ADMINISTRATION

1386.20 Methods of administration.

1386.21 Personnel administration.

1386.22 ¥Fiscal administration.

1386.23 Speclal financial and technical as-
sistance to poverty areas.

1386.24 Reports.

1386.25 Methodsof evaluation.

1386.26 ©Use d volunteers.

1380.27  Protection of employees interests.

1886.28 Membership d Sfate planning
council.

1386.29 ldentification of State planning
council staiff,

1886.30 Review of d other State plans.

1386.32 Review of State pian.

PROVISION OF SERVICES AND CONSTRUCTION OF
FaCILITIES

138640 CGioals and objectives.

138641  Allocation of pant funds based on
State priorifies.

1386.42 Deinstitutlonalization.

138643  Establishment of conmunity pro-
gram alternatives to institution-
alization.

1386.44 Early screening, diagnosis, and
evaluation. o

1386.45  Counseling, program coordination,
advocacy, Tollow-aong, and pro-
tective services.

138646 Quality, extent, and scope of serv-
ices being provided Or to be
provided.

1386.47 Habititation plans,

1388.48 Program fOx construction of facil-
ities.

1386.49  Opportunity for appeal and hear-
ing.

DESIGN FOR [MPLEMENTATION
138650 Design for implementation of

State plan.

Subpart B—State Planning Council
1386.60 Role of State planning council.
1386.61 Bstablishmentg of State planning

council,

5279

Sec.

1386.62 Adequate staff.

1386.63 Duties of the State planning
couneil.

Subpart C-—Protection and Advocacy of
Individua} Rights .

1386.70 State system for protection and ad-

vocacy of individual rights.

Subpart D-—Practice and Procedure for Hea“rig%s
to States on Conformity of Developmental Dis-
abilities Plans to Federal Requirements

(GENERAL
1386.80 Definitions.
1386.81  Scope of rules.
1386.82  Records to be public,
1386.83 Use of gender and number.
1386.84 Suspension of rules.
1386.85 Filing and service of papers.

PRELIMINARY MATTERS—NOTICE AND PARTIES

1386.90 Notice of hearing or opportunity

for hearing.
1386.91 Time of hearing.
1386.92 P ace.
1386.93 Issues at hearing.
1386594 Request to participate in hearing.

TEZARING PROCEDURES

1386.100 \\ho presides.

1388.101 Authority of presiding officer.

1386.102 Rights of parties.

1386.108 Discovery.

1386.104 Evidentiary purpose.

1386. 105 Evidence.

1386.106 Exclusion from hearing for ms-

conduct,

1886.107 Unsponsored written material,

1388, 108 Official transcript.

1386.109 Record for decision.
POSTHEARING PROCEDURES, DECISIONS

1386. 110 Posthearing briefs. N

1386.111 Decisions following hearing.

1386.112 Eifective date of decision by Sec-
retary’s delegate,

AUuTHORITY: Pub. L, 91-517; Pub. L. 94-103.
Subpart A—The State Plan
GENERAL

§ 1386.1 Purpese and assurances.

(a) General. Any State wishing to take
advantage of Federal financial assistance
under this Subpart must have a State
plan approved snnually by the Secre-
tary. ]

(b) Form and content. The State plan,
which is to be prepared by the desig-
nated State agency(les) in accordance
with supervision provided by the State

_Council, shall contain, in, the form pre- -

scribed by the Secrétary, a specific de-
scription of the State’s program, the
plans and policies to be followed in carry-
ing out the program, a deseription of the
planning process as developed by the
State council and utilized in developing'
the program, and such other informa-
tion as prescribed by the Secretary.
Basic principles for the planning proc-
esses and suggested alternative models
will be described in guidelines issued by
the Secretary. The State plan shall con-
sist of the following partswhich shall be
amended, reaffirmed, or updated annu-
aly as applicable:

(1) A part setting forth datanecessary
to comply with assurances required in
the Act, and all regulations, policies, and

27, 19877
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procedures which shall be established by
the Secretary;
(2) A part which describes the State

odls, frioritieés. evauati 10|’1 methods, and
ationale for annual changes;

5 AD containing measurable ob-
jectives and strategles () to reduce and
eventually eliminate inappropriate in-
stitutional placement of people with
developmental disabilities; and (i) to
improve the gyajjty Of care and state of
surroundings” ¢ p“e'rsons for whom in-

stitutional care is appropriate;
(4)" A part containing a design for im-
Jplementation of the plan 3Sset [6FtH Th
§ 13867507 and
(5) A part containing the following
” assurances: (1) _Authority of the State
ex‘%j (ies) : The State plan shall certify
at the State agency(ies) has authority
to administer or_supervise
istration of all of POTLIONS.@
‘plan, and that nothing in the
is inconsistent with State law;
(iiy Funds made available to other

BEEMIATe Wil vemade RETEHE B
public agencies or other nonprofit pri-
vate agencies,institutions, and organiza-
tions for the purposes of carrying out the
Act: (B) Such funds Shall be grhended in
accordance with State procedures and
standards and i n accordance with the re-
guirements contained in these regula-
tions and policies established by the
Secretaéy; S .
(iiy State participation.in carrying
out the State plan: That there will be
reasonable State Anancial participation
T e COSE OF CArTyIng Out the State plan.
REasoniable State participation sh agl in-
clude evidence of the following: (A)
That there is an organizationa. it.xre-
program " ad

2 101} A4 b
State appropria unds will be used
i part Wm & achivities inciuded
under the S plan; ‘
(iv) Anticipated “contribution towar
strengthening services: That the funds
paid to the State will be used t0 make
significant  contribution toward
strengthening services for persons with
developmental disabilities in the various
political subdivisions of the State, in
order to improve the quality, extent, and
scope. of services.
" (v) Maintenance of effort: That funds
. paid the State under the State plan will
} be used to supplement and, to the ex-
tent practicable, .increase the level of
funds that would otherwise be made
' available for the purposes for which the
Federal funds are provided, and not to
' supplant such non-Federal funds. Com-
pliance with such assurance will be
deemed t0 have been met if the aggre-
gate level of State, local, and private
non-profit funds available in the State

for activities supported under the ap-
proved State plan is at least no lower
for any fiscal year than it was for the
immediately preceding fiscal year as re-
ported in required financial reports, pro-
vided that the Secretary may also take
y into consideration the extent to which
i theleve sf such funds farany fiscal year

Ty

W

] may have included emergency
i % for an activity of anon-recurring |
) e! nature; -
ﬁ:)als annual objectives to achieve thef:;_ﬂ;ﬁmumm rights and welfaré of =
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dividuals receiving services: That the
human rights of all persons (especially
those without familial protection) re-
ceiving services under Parts 1386 and
1387 of this chapter will be protected;

_(yi) Services for persons unable to
Pay: That a reasonable volume of sery-
ices will be furnished to persons unable
to pay therefor. As used In this section
“persons Wiy

unable to pay therefor” in-

ciudes persox%s who ag’eyotherwise self-

supporting but are 40able to pay the

full cost of needed services. Such serv-

ices may be paid for wholly or paitly out

of public funds or contributions of indi-

viduals and private and charitable or-

- ganizations, or may be contributed at the

expense . . BERG of n it
self. q&é% MY e coRSifitedta
reasonable volume of services to persons
unable to pay therefor, there shall be

considered the amount o servicest hat

may pe gvailable through generic agen-

cies. The requirements may be waived if
it is demonstrated to the satisfaction of
the State agency sutgect to subsequent
approval by the’ Secretary, that to fur-

msﬂ such Services is not feasible finan-
cially’

{viil) Pinancial support for facilities:
That adequate financial support will be
available to complete the construction
of, and to maintain and operate the
facility when such construction is cons-
pleted. Compliance w&h this assurance
may be made by a showing from the
grantee that adequate funds are or will
be on d t in a bank, or that program

income from services provided is or wil] .

be adequate, or that State and local
funds will be made availablefor mainte-
france and operation upon completion of
construction;

fix» Payment d construction workers:
That al laborers and mechanics em-
ployed by contractors or sub-contractors
in the performance d work on any con-
struction project assisted with funds un-
der this Subpart and Subpart A, Part
1387 of thiS Chapter will be paid at
rates not less than those prevailing on
similar construction in the locality, as
determined by the Secretary of Labor
.in accordance with the Act of March 3,
4931 (40 U.S.C. 2762-276a-5, known as
tne Davis-Bacon Act): and the Secretary
f Labor shall have with respect to the
abor Standards specified in this para-
raph the authority and functions set
rth In Reorganization A an Numbered
14 of 1850 (15 FR 3176; 5 U.S.C. Appen-
fix) and section 2 of the Adt of June 13,
11934 (40 U.S.C. 276¢) ; and
i {x) Compliancé with assurance for

- fhabilitation plans for developmentally
Tdisabled persons: Each State receiving

fan allotment under this Subnart after

(adl @AAQUVIACIIL VAARECT VS DJURPALL alb

iSeptember 30, 1976, shall satisfactorily
jassure the Secretary that each program

! (including programs of any agency, facil-’

{ ity, or project) which receives funds from
: the State’s allotbment under this Subpart
ihas in effect for each developmentally
, disabled person who receives services
‘from or under the program ahabilitation

or other{ plan and that such plans are reviewed
i annually,

(6) A part containing those require-
ments in §§'1386.20 through 1386.49,

§ 1386.2 Plan submission and ap-
proval.

(@) The State plan (and its annual
revisions) “shall be s tted..by. . the
chairperson. of th te couneil to the

axry €0 days prior. flscal year
for which {He plan ig applicable, '

(b3 Failure to submif an approvable
plan or annual revision prior to thefiscal
vear for which the plan is applicable
shall regul_t inthelossd Federal finan-
cial parficipation in the cost of expendi-
tures during the period of the fiscal year
for which an approvable plan or annual
or other revision ha§ not been %meitted.

(¢) apy State plan, gmendmentx or
revision meeting the requirements of the

Act, this Subpart, and performance
standards to be issued by the Secretary
shall be approved.

(d) Final disapproval of any

plan or annual or other revision shaﬁiaﬁ;g
determined by the Secretary; except that
no
Sy e LM (LS
the State has been given reasonable
notice and opportunity for g hearing in
accordance with Subpart D o this part,

(e) In accordance with the Office of.

Manggement and Budget Circular A-95,
the Governor shall be given an oppor-
tunity to review and comment on the
State plan, plan amendments, and re-
lated material, except for periodic
statistical, or budget, and other fiscal
reports. The Office of
have 45 davIT0 rev

“TIal prior to its submission. te.the.Se;
YarY. Ally comments made shall be trans~
Miftted to the Department with the
documents.

§ 1386.3 | D)&?'gnati n, of State agen-

cy (cies r administration.

(a) The State plan shall name the
designated State agency(es)l.which.sball
“administer sll or.designated.portions of
Ihe State. plan: provided, that a sole
State age desi ated 1o
nlbmwﬁ?wmméﬁﬁ'?wlﬁuﬁ

" (b) If the State plan designates more
than one State agency to administer the
State plan, it.shall set forth the portion
of the program 'fbcl)r which each State
ENCYy IS I nspie.

ag(c 3cy The gea?e may apportion its allot-
ment among such agenciesin proportion
to the responsibilities assigned to such
agenm&sfor carrying out activities ap-
proved under the State plan, Funds so
apportioned may be combined with other
State or Federal funds authorized to be
spent for other purpeses, provided the
purpose of the State plan will receive
proportionate benefit from the combina-
tion. ;

§ 1386.4 Identification of administrative
program unit.

The State plan shall prewide

) e y

LOST AL cwcklidibmmWk bl
e administering. agen

e administering agency,
s e ccam e e In i ihan - Fewma
o & )

ent.administration.of the

FEDERAL REGISTER, ¥YOL. 42, NO. 18— THURSDAY, JANUARY 27, 1977



ALLOTMENTS, FEDERAL SHARE, AND
PAYMENTS

§ 1386.10¢ Allotments to States.

The allotment to the several States
shall be computed by the following
formula:

(&) Two-thirds on the basis of total
population weighted by financial need
determined by the relative per capita in-
come aS shown by data supplied by the
U 8, Department of Commerce for the

and implementing plans
e Ate THADOTODEIALE DIAT
FiATRA i

30% PL;

RULES AND REGULATIONS

LILHLIONS, 0L, )
disabilities. For each succeeding fiscal
year, 30.per seniim.ol.bhe.Stale’s. allg
ment shall be used for these purposes.

(b) Designation of allotment for gon.-
struction. The State plan shall specify
the per centum of the State’s allotment
In any fiseal year which IS to ke devoted
to comstruction of facilities. Such per
centum shall be not more than 10 per

three MOSt recent consecutive years far , centum o the State’s allotment or such

which satisfactory data are available.

(b) One-third on the pasis of a need
factor based on the ratio of beneficiaries
1 the State receiving benefits under the
Adult Disabled child Program (section
202(d) (1) (B) (1) of the Socid. Security
Act) related to population d the State
age 18-45 as bearing ON the national
total of such population weighted by the
total population d the State.

{¢) For the Virgin Islands, American
Samoa, Guam, and the Trust Territory
of the Pacific Islands, the allotment in
any fiscal year beginning July 1, 1975,
shall not be less than $50,000. The allot-~
ment of each oé;ger State in 20Y fiscal

y r
TEEEBHCSE the S omr o hE S
ment received by the State for the fiscal
year ending June 30, 1974.

(d) If the amount appropriated for
State ajiloftments for any fiscal year ex-

gred o150 8000 or QRN YR MRl

be iricreased by an amount which bears ;
the sameratio t0 the amount determined;
for such State as the difference between;|
the amount so appropriated and the
amount authorized t0 be appropriated |
for such fiscal year bears to $50,000,000]

1
}
§ 1386.11 Reallotment of funds.

The amount of an allotment toa State ,
for a fisca year which the Secretary |

determines will not be required by the'|
State during the period for which it Is;

available for the purpose far which al- :
lotted shdll be available for reallotment i

4

by the Secretary from time to time, on ;i

such date or dates as may be fixed (but (| expenditures for the

11

| June 30, 1975, (3) Costs identified In the

|

not earlier than thirty days after notice |
has been published -of the Secreta,ry’sg
intention. to make SV°% reallotment
D€ FuperaL Recrstir), to 2T States
% een made, in propor

th respec
on hasno
the original allotmexts of such hStates )
gl ves, it -
I 8ER DAL DUk Wih SUCh hre;
States paine redined O i extent it ex-
ceeds the Ui the Secretary estirates

h t ds A ill
RS TERopE0A} WHhPRDIE 10 USE

geh reductions shall he similarly real-
f&%d among the States OO

tlonate™ |\ Vnts were n&ghggereduced.

Any amount s, veallotted to a State for

afiscal year shall be deemed to be a part

of its allotment for such fisea} year.

§1386.12 Conditions on uses of allot-
wenis,

(a) For the fiscal year ending June 30,
1976, not less than 10 per centum of each
State’s allotment shall bq_e‘g{”paggggq_xpr
the purpose 0 assisting 11 developing

e AT 2

Hand efficient administration of the ap-
" proved State plan: Prowided, That pgt

Sahichysugh & determings § services, planning of construction. ...

lesser per centum as the Secretary may
from time to time prescribe,

(¢> Sumsalotted to a Statein a fiscal
year and designated by it far construe-
tion and remaining unobligated at the
end of such year shall remain available
to such State for such purpose in the
next fiscal year <and in such year only),
in addition to the sums allotted to such
State in such next fisca year; except
that if the maximuwm amount which may
be specified for.construction for a year
plus any part d the amount S0 specified

ursuant te such section for the preced-
?ng%scaf year and remaining uncbligated
at the end o such fiscal year isnot suf-
ficient to pay the Federal share of the
cost of construction of a specific facility
included in the construction program of
the State, the amount specified for such
preceding year shall remain available for
a second additional axear for the purpose
of paying the Federal share of the cost of
onstruction of such facility. G

(d) Expenditures for prgggxu.&nq;g':'s
_cient & StFation of the State plan.
TIY AT tHeE Tediiest of the State, a portion
of the State’s allotment shall be made
available by the Secretary to pay not

more than one-half of the ndiffires.
Wﬁ“’mﬁ“ﬁ”ﬁ*ﬁgmpﬁ for proper

C

..... o aErn Ann

thiam B aman. nsmeiss
HIOIC bLildil o DL CEllLULIL

whichever is less sham;i? or’|
this gur%ose. @) Payments under thisy
section shall be made only on the condi-}
tion that expenditures from:State ap-,
propriations for administration of ther
. State plan shall not be less than State
fiscal year ending

approved State plan as neCessqyy for the
administration of the progryym shall not
include costs applicable to provision of

53;5&@»-‘..13 Federal share.
{(a) FExcept as provided for in para-
graph (b of this section, the Federal!

o,

ishare for & State may not exceed 75 per;

centum of the expenditures incurved by:

. the :
th‘(:b%taltx? %@ebase %Ea%@laﬁ}bj ect, pra—?

erany Or activity located i an area:

A WIKMI 5 State determined by the Secre-!

‘tary to bean urban or rural poverty area,,

tthe Federal share may not exceed 9¢ per:

ceng’f‘tof the expenditures incurred Y,
{#ha. P ynder the P¥a€ plan,

¢) The non- are of any
nroieciTorogram, or activity asgisted by

(d) For the purpose of deftermining
the Federal share with respect to any ac-

207, Cmsfrction ;

Z5C Bmm

fpm whdsile
6 \?o/?‘f— fo ¥tn g

tivity, program,.or project described in
t he State plan, expenditures on that ac-
tivi?, program, or-project by a political
subdivision of a State or by a nonprofit
private entity shall be deemed to be ax-
penditures by such State, subject to the
condition that such expenditures ma%{ be
included enly whien made by a polifical
subdivision Or nonprofit private agency,
organization, or group to which the State
Iq__qency has made avaflable funds frem
ederal or State sources for earrying out
the approved State plan for the fiscal
year.
§ 1386.11

In determining the amount of gn
State’'s Federal share o the expendi-
tures incurred by it wnder jts approved
State plan, there shall pe disregarded
(a) any portion of such expenditures
which are financed by Féderal funds pro-
vided under any provision of the law
other than this subpart, and (b) the
amount of any non-Federal funds re-
quired to be expended as a condition of
receipt o such Federal funds, except as
otherwise provided by statute enacted
subseguent to the effective date of Pub.
L. 94-103, December 18, 1975.

§ 1386.15 Payments for planning, ad-
minisiration, services, and con-
struction.

(a) From each State’s allotment o 2
fiseal, year under ypye Subpart, the .‘ggate
shall be paid the Federal share of the ex-
penditures, other than expenditures for
construction, incurred during such year’
under its State plan approved under this
part. Such payments shall be made from
time to time in advance on the basis of

Nonduplication.

L.gstimates by the Secretary of the sums

the State will expend under the State
plan, except that such adjustments as
may be necessary shali be made on ac-
count of previously made underpayments
or overpayments under this section. J
(b) (1) Payments for construction
projects shall be made upon certification
by the designated State agency for con-~
struction that, based upon its inspection,
work has been performed upon a proj-
ect, or purchases have been madein ac-
cordance with plans and specifications

approved by the State agency and pay-
g\ent of an installment is due, If the

tate IS NOt authorized b%/ law t0 make
payments to the appHcant, the payment
shall be made directly to the applicant.
Certification shall be submitted to the
Secretary i such form and at such times
as required. Final payment for a project
shall be made only upon certification
by the State agency authorized by State
law and designated by the Governor to
administer construction grants that ap-
propriate, periodie, and final inspections
have been made by appropriate authori-
ties in the State and that all appli-
cable construction standards and other
applicable Standards and codes have
been met.

(2) If the Secretary, after investiga-
tion or otherwise, bas reason to believe
that any act (er-faflure LO act) has oc-
curred “requiring withholding of pay-
ments 1§ 1386.16) payment may be
withheld In whole GF in part, pending
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corrsctive action or action based orR such
hearing, after notice has been given %o
the designated State agency of oppor-
tunity for ahearing.

§ 1386.16 Withholding of payments.

@) Whenever the Secretary, after
reasonable notice and opportunity for
hearing tO the State council and the
appropriate State agency (ies) , finds that
(1) there is a faiture to conply sub-
stantially with any of the provisions re-
quired to be included in the State plan;
(2) thereisa failure to comply substan-
tially with any regulations of the Secre-~
tary which are applicable to this Part,
the Secretary shall notify such State
council and agencydes) “that further
payments will Not be made to the State
under this Subpart (or, in his discretion,
that further payments will not be made
to the state for activities in which these
issuch failure) until he is satisfied that
there will no longer be such failure. Un-
til he iS S0 satisfled, the Secretary shall
make no further payment undeér this
Subpart te the State or shall limit fur-
ther payment under thissubpart to such
State to activities in which there is no
suchfailure.

(b) The State gouncil shall review, at
teast, aunually, the State’s nlan :

n J;h$ design. for.implementation) and
F’% ions of the State for the purpose

d determining if the State is complying
with the requirements of the State plan
and its design for implementation and
shall notify the Secre i
made.such..a.review. The State council
may natify the Secretary of the findings
of such review,

§ 1386.17 Standards for services and
construction of facilities.

() Standards for services for per-
sons with developmental disabilities.
[Reserved].

() Standards for construction and
equipment d facilities,

(1) General. (1) The standards set
forth in this section shall apply to all
projects receiving Federal assistance un-
der Subpart A, Part 1386 and Subpart
A, Part 1387 of this chapter for con-
struction o new buildings, acquisition,
modernization, expansion, remodeling,
and alteration of existing buildings and
initial equipment for such buildings.

(i) The designated State agency for
construction shall determine In writ-
ing the occupancy classification d the
building under the Life Safety Code (Na-
tional "~ Fire Protection ~Association
(NFPA) Bulletin No. 101) 1975 edition
or such future revisions as may be ap-
proved by the Secretary, to ensure the
capability of building occupants to re-
spond in emergencies and for self-pres-
ervation.

(ii> The site location o any facility
shall meet thecriteria established by the
State agency designated for construc-
tion, and comply with the¢ Department’s
requirements with regard to the Na-
tional Environmental Policy Act, Pub, L.
91-190, National Historical Preservation
Act, Pub. L. 89-665, Coastal Zone Man-
agement Act, Pub. L. 92-583, and Na-
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tional Archeological Preservation Act,

Pub. L. 93-291,

(2) Design and construction of fa-
cilities, (1) Project design and construc~
tion of facilities shall be donein accord-
ance with one d the following model
codes:

The Building Officials Conference of Amer-
ica—(BOCA).

The Uniform Building Code—(UBC).

The Southern Standard Building Code—
(888),

The National Building Code-——~(NBC).

(i) The codes listed bdow shall be
used with respect to the followingspecific
details:

Life safety: The National Fire Protection
Asgociation (NFPA), The Life Safety Code,
Bulletin No. 101;

Alr conditioning and ventilation sysbtems:
NFPA Standards, Nos, 90A or 90B;

Plumbing—National Standard Plumbing
Code, (NAPHCC);

Electrical systems—National Electrical Code,
NF¥FPA Standard No. 70;

Elevators—American Standard Safety Code
for Elevators, Dumbwaiters, and Escala-
tors, ABA-A17T 1960.

(3) Specia details. (i) All doors o
toilet rooms and bathrooms shall ve
equipped with hardware that will per-
mit access inan emergency. .

(i) All paint and applied finishes
used in furniture and furnishing shall
be free of lead or other materials which
may be harmful if ingested by humans,
in accordance with Pub. L. 94-317, the
Lead-Based Paint Poisoning Prevention
Act;

4) Equipment. Initial equipment of
the kind and in the quantity necessary
shall be provided for the complete func-
tioning of the facility. . .

(3> Architectural "Barriers, The build-
ing, to be constructed, renovated, or nod-
ernized will comply with - revised stand-
ards of the American National Standards
Institute, Inc., adopted pursuant to the
Architectural Barriers Act d 1968, 42
U.S.C. 4151-4156. .

(6) Hazards—Relocation. The appli-
cation, faeility, and theoperation thereof
shall comply, as appropriate, with the
following: . .

(O Uniform Relocation Assistance
Act— Pub. L. 91-646.

(i) Historic Sites—Pub. L. 89-665,

(iiiy Floed Insurance—Pub, L. 93-234.

(iv) Flood Hazards-—Executive Order
11296. -

STATE PLAN REQUIREMENTS—METHODS QF
ADMINISTRATION

§ 1386.20 Methodssf administration.

[ The State plan shall providefor suci
Strategies, policies,and proceduresasare
{necessary for the proper and efficient
administration of the State plan. It shall
include methods of informing the general
public in the State of the kinds and loca-
tions of services and facilitles which arel
available under the State plan, and that
the State plan is available to interested
rties in the State for their information,

§ 4386.21 Personne administration.

_ (a) The State plan shall provide that
methods o personnet administration will

be established and maintained (n the
State agenciesadministering or supervis-
ing the administration of the program
and in local agencies administering the
program) in conformity with the stand-
ardsfor a Merit System of Personnel Ad-
ministration, 45 CFR Part 70, and any
standards preseribed by the U.8. Civil
Service Commission pursuant to section
208 of the Intergovernmental Personnel
Act of 190 modifying or superseding
such stanlards.

() The State plan shall provide that
the State agency wili developand imple-
ment an a ative action planfor equal
employment opportunity in all aspects
of personnel administration ax specified
in 45 CFR 904, Equal employment op-
portunity. The affirmative action plan
will provide for specific action steps and
timetables to_assure equal employment
epportunity. This plan shall be 'made
available for review upon request.

§ 1386.22 Fiscal administration.

The State plan shall provide for such
fiscal contrel and fund accounting proce-
dures as may be necessary to assure the
proper disbursement d and accounting
for funds' paid to the State under this
Subpart..

§ 1386.23 Special financial and techni-
cal assistance to poverty areas.

The State plan shall providethat spe-
cial finaneial and technical assistance
shall be given 10 areas of urban Or rursl
poverty in providing:services and facili-
tiesfor persons wth developmental dis-
abilities Who are residents of such areus,

§ 1386.24 Reports.

The State plan shall-provide that the
State agency will make such reports In
such form and contai ning such informa-
tion, and at such time, as the Secretary
may require, and will comply with such
provisions as he may And necessary to
assure the correctnéss and verification
of suech reports. These reports include,
but are not limited to. (a) the Develop-
mental Disabilities Officés program per-
formance report and (» financial re-
ports, )

§ 1386.25 Methods of evaluation.

(a) The State plan shall describe the
methods to be used to assess the effec-
tiveness and accomplishments of the
State in meeting the needs d persons
with developmental disabilities in the
State,

(» The State plan shall provide for
the implementation of an evauation
system in accordance with § 138511 o
this chapter.

§ 1386.26 Use of volunteers.

The State plan shall provide for the
maximum utilization o all available
community resources including volun-
teers sewing under the Domestic Volun-
teer Services Act o 1973 (87 Stat, 394),
and other appropriate voluntary organi-
zations, The use of such services shall
supplement, but shall not be in lieu of,
paid employees.
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§ 1386.27 Protection of employees’ in-
teredsts.

The State plan shall provide for tair
and equitable arrangements (as deter-
mined by the Secretary after consulta-
tion with the Secretary of Labor) to pro-
tect the interests of employees affected
by actions to carry oub the plan &-
seribed dn § 1%36.42 including arrange-
ments designed to preserve employee
rights and benefits and to provide train-
ing and retraining o such employees
where necessary  and arrangements
uncer Which maximum efforts will be
made to guarantee the employment of
such employees.

§ 1386.28 Membership of State planning
council.

The State plan shall contain a cur-
rent listing of the membersd the State
council, their names, and the constitu-
ency,.agency, or organization each rep-
resents,

?mg1386.29 Identification of State pﬂun:\
ning council staff.
The State plan shall (a) provide that-
. the sState council will be adequately
staffed, consistent with its duties and
responsibilities () _|dent|3y the stafi
assigned to the council; and (¢ specify
that the staff shall be responsible to the

——

State council.

'51386.30 Review of all other Siate
plans.

The State plan shall provide, to the,

maximum extent feasible, for an oppor-
tunity for prior review and comment by
the State-eouncil ot GBI StaEe flans, of
the State gvmlt}”i,ggmmm&mpmgr—ams af-
TECTITIE Persons. with-developmental-€is-
3bilities. The State council’s responsibili-
ties in obtaining timely access to these
other State plans, and the council’s re-
course if the plans are not made avail-
able will be detailed in guidelines to be
issued by the Secretary.

§ 1386,31 Review of State plan.

The State plan shall provide that the
State council will from time to time, but
not less often than annually, review and
evaluate its State plan approved under
this subpart and submit appropriate re-
visions to the Secretary.

PROVISION OF SERVICES AND CONSTRUCTION
o® FACILITIES

§ 1386.40 Goals and objectives.

The State plan shall describe clearly
defined long-range goals and m ]
short-t s, with primary con-

“Sideration given to §§ 1386.42 through
1386.45 and to goals which may be es-

tablished by the Secretary.
§ 1386.41  Allocation of grant
based on Sarepriorities,

(ar The State plan shall set forth pri-
orities, policies, and procedures Pot the
alocation and expenditure d funds un~
der the plan, based on the' established
goals and objectives.

(b)

@%Lammmmn shall be
given to those activities (1) which are

located in areas of urban or rural pey-

funds
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Exi%. r. (2); which provide services to
the T severly handicappec DEISONS,.,
(¢) The State plan shall provide that
high priority for approval shall be given
to those activities that hold significant
promise toward the aleviation o a de-
velopmental disability or toward the so-
cial, personal, physical.. or economic
habilitation or’ renabi | tation of MANIt-
ual s with such a disability.
51386.42

The State plan goals, objectives, and
strategies shall address: (a) The elim-
ination ,of inappropriate placement in
institutions of ‘persons with develop-
mental disabilities,and (b} the improve-
ment of the quality d care and the state
of surroundings d persoiis who are ap-
propriately placed in institutions.

§ 1386.43 Establishment of community

program alternatives |0 institutionali-
zation.

Deinstitutionalization.

The State plan shall support the es-
tabl'glment of community programs as
alternatives to institutionalization and
support such programs designed to pro-
vide services for the care and habilita-
tion of persons With developmental dis-
abilities, and which utilize, to the maxi-
mum extent feasible, the resources and
personnel in related community M-
grams to assure full coordination with
such programs and to assure the provi-
sion of appropriate supplemental health,
educational, Or social services for persons
with developmental disabilities.

§ 1386.44 Early
and evaluation.

The State plan shall provide for eaxly
screening, diagnosis, and evaluation (in-
cluding maternal care, developmental
sereening, home care, infant arid pre-
school stimdlation programs, and parent
counseling and training) o develop-
mentally disabled infants and preschool
children, particularly those with multi-
ple handicaps.

§ 1386.45 Counsdling, program coordi-
nation, advocacy, follow-along, “and
protective services.

The State plan shall provide for coun-
seling, program coordination, follow-
along services, protective services, and
personal advocacy on behalf of develop-

mentally disabled adults.

screening, diagnosis,

§ 13806.46 uality, extent, and scope of
services bheing provided or to he pro-
vided.

(a) The State plan shall describe the
quality, extent, and scope of services
being provided, or to be provided, in im-~
plementing the State plan, under such
other State plans for Federally assisted
State program may be specified b
the pr ary, f:)uqsm a‘xyay casgincmding
the following Federally assisted pro~
grams: Eduz:atio? for the handicapped,
yocationdl renabilitation, public assist-
ance, ical assistance, soclal services,
_maternal  and gﬁmﬂamllgalth, Srippled
childs Séryices, and comprehensiv
_health and mental health plamg==""""
(b)Y "T'ie State pian shall describe the
quality, extent, and scope of treatment,

5283

services, and habilitation being provided
or to ke provided in implementing the
State, |pl_an t0 person with developmental
disabilities from funds under this part.

(1) Quality. The State plan shall pro-
vide that servicesand facilities furnished
under the State plan for persons with de-
velopmental disabilitieswill bein accord-
ance with the stardards set forth in
§ 1386.17. .

(2y Extent. The State plan shall de-
scribe the extent of services b be pro-
vided under the plan including: () The
kinds d needsto be met, and individuals
to beserved (such as type and severity of
disabilities, age groups, economicstatus),
(1> the geographiclocation, distribution,
and accessibility of services, and i)
other relevant factors.

(8> Scope, The State plan shall de-
scribet he scoped the services to be pro-
vided, taking into account Federally-
aided State and local programs involved
manpower, and financial resources, and
other factors, directed toward the alevi-
ation of developmental disabilities, or to-
ward the social, personal, physical or
economic habilitation; or renhabilitation
d indivituals with such disabilities.

(¢> The State plan shall describe how
Federal funds allotted to the State will
be used to complement and augment
rather than duplicate or replace services
and faeilities which are eligiblefor Fed-
eral assistance under other State pro-
grams,

§ 1386.47 Habilitation plans.

For the purposed complying with the
assurance regarding individual habilita-
tion plans (§ 1386.1(b) (5) (x) ), the State
plan shall describe the methods to be
used to facilitate an annual review o
the individual plans. The State nlan shall
also describe the requirements of the
habilitation plan which shall include at
least the following: (a) The plan shall
be In writing. .

(b> Theplan shall be developed jointly
by (1) a representative(s) of the pro-
gram primarily repsonsible for delivering
or coordinating the delivery d services
to the person for whom the plan is es-
tablished, (2) such person,and (3) where
appropriate, SUCh person's parents or
guardian or other representative.

(¢) Such plan shall contain a state-
ment of the long-term habilitation goals
for the person and the intermediate
habilitation objectivesrelating to the at-
tatment of such goas. Such objectives
shall be stated specifically and in se-
guence and shall be expressedin behav-
orial or other terms that provide meas-
urable indices of progress. The plan
shall (1) describehow the objectiveswiil
be achieved and the barriers that might
intrefere with the achievement o thém,
(2) state objective criteria and an evalu-
ation procedure and schedule for deter-
mining whether such goalsand objectives
are being achieved, and (3) provide for
2 program cecordinator who will be re-
,s;{onsible for the implementation of the
plan.

(d) The plan shall contain astatement
Bin readily understandable form) o spe-
cdfic habilitation services to be provided,
shall identify each agency which will de-
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liver such services, shall describe the per-
sonnel (and their qualifications) neces”
sary for the provision of such services,
and shall specify the date of the initia-
tion of each service to be provided and
the anticipated duration o each such
. service.

() The plan shall Specify the role and
objectives o ail parties to the imple-
mentation d the plan.

(f) Each habllitation plan shall bere-
viewed at leasi annually by the agency
primarily responsible for the delivery

Was established or responsible for the
coordination of the delivery of Servic
to such person. In the course of the re-
view, such person ard the person’s par-
ents or guardian or other representative
shall be given an opportunity to review
such plan and te participate in its re-
vision,

§ 138648 Program for construction of

facilities. .

When a specific portion d the State's
allotment is set aside far construction,
the State plan shall provide for the de-
velopment d a program d construction,
renovation, or modernization of facilities
for the provision of Services for persons
with developmental disabilities. Such a,
program shall (a) be based on a state-
wide inventory of existing facilities and
a survey d need; (b) set forth the rela-
tive need in accordance with §1386.41:
(¢) assign priority to the construction of
projects in order of relative need insofar
as funds are available for costs of con-
struction and costs  maintenance and
operation of such projects.

§ 1386.49 Opportunity for appeal and
hearing.

The State plan shall provide for an
opportunity for appeal to and hearing
before?the State agency for construction
to every applicant for a consiruction
project who is dissatisfied with any action
of the State agency for consiruction re-
garding its application.

Des16N FOR IMPLEMENTATION

§1386.50 Design for implementation of
State plan.,

(8) The State plan shall contain a
design for implementation which shall
include (1) details of the methods to be
used to implement the State plan, (2) -
specific objectives to achieve the goas
get forth in the State plan, (3) a “S“sré%
of the programs angd resources to be u
%o meet such objectives, (43 priorities for
spending of funds provided under this
Subpart, (5) a detailed plan for the use
o such funds. and (6) a method for
periodic evaluation of the design's effec-
tivenessin meeting such objectives.

of o anning © -
services to the person for whom the pla: &1386'60 Role sf State planning coua

(b)Y Thedesignated State.agency is re-
spopsible for selecting frowm albernatie’

strategies those best methods which.will

“chieve the zoals and annual obieckives
as developed by the otate council. The
FEsigh Tor Implementation shall identify
the programs and activities related to
each of the objectives set forth in aceord-
ance With $$ 1386.40 through 1386.45 and
the amount of funds alocated to each
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objective. The expenses of -the ~Sta§e
council are to be inchuded 1 the desiah
Tor_jmplementation T
(¢) The design for implementation is
to be submiited annually as part of the
annual State plan revison. Revisions to
the design for implementation may be
made as necessary by the designated
State administering agency and ghall be
approved by the State . il prier.to

submission o the Secretary.
Subpart B—State Planning Council

eil.
The role d the State council is to
Superyise tbe development of and ap-

Rroye-the. Stede. plag.Lrepared..ov..ie
~desiznated State agency(es by provid-
ing guidance. through the ¢ ment

OF Boals. and.ohiectives, identification of
p;g:ra’st) and the_getii CO -: g fhe
sHaeation o

PR P WIS 1T T 7%

AL Fanam Tan
SMREAUON T {15, I OFGeT 10 eStaoiisi
credible goals, t|&|0 State council shall be

responsible for needs assessment, analy-
sis of programscurrently and tent;aéiy
capable of providifie Services to the de-
Seloamentaly dsapied aad Gmhian-

identified

ment of priorities to deal with

€808, "I’Yﬁle’ State council shall establish

methods for monitoring and evaluating
Implemeritat the State plan to

ensure that estab goals and obiec~

tives are being achieved.

§ 1386.61 .Establishment of State plan-
ning council.

(a) Each State which receives assist-
ants under this part shall establish a
State council which will serve as an ad-
vocate for parsons with developmental
disabilities. The members shail be ap-
pointed by the Governor of the State.

(b) Membership. Each State planning
council shall at all times include in ItS
membership representatives o the prin-
cipal State agencies, local agencies, and
nongovernmental agencies, and grou?s
concerned with Services to persons with
developmental disabilities. As a mini-
mum, the following Federal/State pro-
grams must be represented by the State
agency membership on the council: Edu-

cation of the handicapped, vogationa
FENAUILation, public assistance, medical

Assistance. social services, materfial and

chi alth, ¢rippled childrBis Services,
] ARSI
comprehensive hea. lanning, and
me L €ast one-third of the
membership of such a COUMEN §Hall con-
sist of persons with developmental dis-
abilities; or then: Darents or cuardians,
WAQ.are nos office di of an en-

ity, or emplovees of any State a
oF ol any other.entily, which receives

iunds or provides services }mﬁer this
o

o,

e anly

§ 1386.62 wASANALE siaff,

. Each State receiving assistance under
this Part shall engagefor jts State coun-
cil personnel adequate to insure that the
council has the capacity to fulfill Its
responsibilities and that the staff shall.
be responsible to the State council.

5 1386.63 _ Duties of the State planning
council,

The State council shall-—

»

(a) Supervise the development of and
a;pp%*ove the State plan required by this
part; .

(b) Monitor and evaluate the imple-
mentation of such State plan;

(¢) To the maximum extent feasible.
review and comment on all State plans
in the State which relate tO programs
affecting persens with Qevelopmental dis-
abilities;

(@ Submit to the Secretary, through
the Governor, such periodic reports as
the Secretary may reasonably request;
and

(e) Submit revisions of the State plan
o the Secretary.

Subpart C—Protection and Advocacy of
Individual Rights

§ 1386.70 Swate system for protection
and advsocacy of individual rights.

(a) Asacondition te a State’s receiv-
ing an allotment under Subpart A of this
part, the State shall provide assurances
satisfactory to, the Secretary that not
later than October 1, 1977, (1) the State
will have in effect a system to protect and
advocate the rights of persons with de-
velopmental disabilities, (2) such system
will have the autherity to pursue legal,
administrative, and other appropriate
remedies to insure the protection of the
rights o such perxsons who are receiv-
mg% treatment, serviees, or habilitation
within the State, and 3) such system
will be independent of any State agency
which provides treatment, services, Or
habilitation to persons with developmen-
tal disabilities. Fhe Secretary shall not
make an allotment under Subpart A of
this part to a State for any fiscal year
beginning after September 30, 1977, un-
less the Statehas in effect such asystem.

(b) The Governor shall designate the
agency responsible for administering the
protection and advoedacy system and
shall approve the advacacy plan prior to
the approval of the Secretary. Such plan
is Lo be submitted In accordance with
this section and guidelines established
by the Secretary.

{c) The allotment to the State shall
be computedin accordance with § 1386.10
(a), (b) except that the allotment to a
State in any fiscal year shall not be less
than $20,008.

Subpart D-—Practice and Procedure for
Hearings to States on Conformity d De-
velopmental Disabilities Plans to Federal
Reguirements

GENERAL

§ 1386.80
For purposes of thisSubpart only:

(a) The term “DDO” means Devel-
cpmental Disabiilties Office.

(0) The term "designee" means any
other individual SO designated by the
Secretary's delegate.

(¢) The term “Secretary” means the
Secretary of the Department o Health,
Education, and Welfare.

(d) The term “Secretary’s delegate”
means the Assistant Secretary for Hu-
man Development, or the Director, De-
velopmental Disabilities Office.

Definitions.
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§1386.81 Scope »f rules.

() The rules of procedure in this
Subpart govern the practice for hear-
ings afforded by the Departmenf to
States pursuant to § 1386.2 or § 1386.16.
and the practice relating to decisons
uponsuch hearings.

(b) Nothing in this part isintended
preclude or limit negotiations befween
the Department and the State, whether
before, during, er after the hearing to re-
solve the issues which are, or othérwise
would be, considered at the hearing.
Such negotiations and resolution of is-
suesare not part sf the héaring, and ate
not governed by therulesin this subpart,
except as expressly provided herein.

§ 1386.82 Records to be public.
All pleadings, correspondence, exhibits,

transcripts testimony, excepiions,
briefs, decisions, and other documents

RULES AND REGULATIONS

the data notice of the hearing is far-
nished o the State.

§1386.92  Place.

‘Thehearing shall be held in the city
in which the regional office of the De-
partment is located or in such other place
as Is fixed by the Secretary’s delegate in
light of the-circumstances of the case
with due regard for the convenience an:
necessity the parties or their repre-
sentatives,

§ 1386.93 Issues at hearing.

(a) The Secretary’s delegate may,
prioy to a hearing under §1386.2 ot
§1386.16, notify the State in writing of
additional issuéswhich will be considered
at the hearing, and such notice shall be
published In the Fsperar Recister. If
such noticeis furnished to the State less
than 20 daysbefore thedate d thehear-
ing, the State Or any other party, at ids

filed in the docket in any proceeding mag.~¥efuest, shall be granted a postponement

be inspected and copied in the office of
the DDO Hearing Clerk. Inquiries may
be made at the Central Information Cen-
ter, Department of Health, Education,
and welfare, 330 Independence Avenue,
S.W., Washington, D.C. 20201.

§ 1386.83 Useof gender and number.

As used in this part, words importing
the singular number may extend and be
appliedto severd persons or things, and
vice versa, Words importi n% the mascu-
line gender may be appliedto femalesor
organizations.

§ 1386.84 Suspension of rules.

Upon notice: to all parties, the Secre-
tary's delegate or the presiding officer,
with respect to matters pending before
him and within his jurisdiction, may
modify or waive any rule in this part,
unless otherwiseexpressly provided, upon
determination that ne party wiil be un-
dL_I|P/ prejudiced and the ends o justice
will theréby beserved..

§ 1386.85 Filing and service of papers,

(a) All papersin the proceedingsshall
be filed with the DDO Hearing Clerk in
anorigina and two copies. Originals only
d exhibits and transcripts d testimony
need be filed.

(b) All papersin the proceedings shail
be served on all parties by personal de-
lively or by mail, Service on the party’s
designated representative will be deemed
serviceupon the party.

PRELIMINARY MATTERS—NOTICE AND
PARTIES

§ 1386.90 Notice sf hearing or oppor-
tunity for hearing.

Proceedingsare commenced by mailing
a notice of hearing or opportunity for
hearing from the Secretary’s delegate to
the State council and the designated
State agency. The notice shall state the
time and place for the hearing, and the
issues which will be considered, and shall
be published in the FepberaL REG STER.

§1386.91 Time of hearing.

The hearing shall be scheduled not less
than 30 days nor morethan 60 days after
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of the hearing to a date 20 days after
such notice Was furnished, or such later
date as may be agreed to by the Secre-
tary's delegate. o
(b 1f,as a result of negotiations be-
tween the Department and the State,
the submittal o a plan amendment. a
change in the State program or other
actions by the State, any issue is re-
solved in whele or in part, but new or
modified issues are presented, as specified
by the Secretary’s delegate, the hearin
shall proceed on such new or modifi
18sUues. . .
(c) (1 If at any time, whether prior
to during or after the hearing the Sec-
retary’s delegate finds that the State
has come into compliance with Federal
requirements on any issue in whole or
in part he shall remove such issue from
the proceedings in whole or in part as
may - be appropriate. If all issues are
removed he shall terminate the hearing.
(2) Prior to the removal of any issue
from the hearing in whole or in part the
Secretary’s delegateshall provideall par-
ties other than the Department and the
State (see § 1386.94(b)) with the state-
ment of his intention and the reasons
thereforand acopy 0 the proposed State
plan provision on which the State and he
have settled and the parties shall have
oportunity to submit in writing within
15 days, for the consideration of the
Secretary's delegate and for the record,
their views as to, or any information
bearing’ Upon, the merits of the proposed
plan provision and the merits d the
reasons of the Secretary's delegate for
removing the issue from the hearing.
(> Theissuesconsideredat the héar-
ing shall be limited to those issues o
which the State is notified as provided
in §1386.90 and paragraph (a) d this
section, and new or medified issues de-
scribed in paragraph (b) of this section,
and shall not include issues or parts of
issues removed from the proceedingspur-
suant to paragraph (¢ of this section,

§ 1386.94 Request. te participate
hearing,

(a) The Department and the State
council and the designated State agency

in
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are parties to the hearing without mak-
ing a specific request to participate:

(bY (1) Other individuals Or groups
may be recognized as parties, if the is-
sues to beconsideredat thehearing bave
caused them injury and their interest is
within the zone of interests to be pro-
tected by the governing Federal stafute.

(2> Any individual or group wishing
to participate as a party shall Ale a peti-
tion with the DO Wedring Clerk within
15 days after notice of the hearing has
been published in the Feperar REd STER,
and shall’serve a copy on each party of
record at that time in accordance with
§ 1386.85¢b). Buch petition shall, con-
cisely state (i) petitioner’s interest INthe
proceeding, (i) who will appear for peti-
tioner, - (ifi) the issues on which peti-
tioner wishes to participate, and v
whether petitioner intends to present
witnesses,

13 Any party may, within 5 days d
receipt of such’ petition, file comments
thereon. ™

(4) The presiding officer shall prompt-
ly determine whether each petitioner
has the requisite interest in the preceed-
ings and shall permit or deny participa-
tion accordingly. Where petitions to
participate as parties are made by indi-
viduals or groups with common’ inter-
ests, the presiding officer may request all
such petitioners to designateasinglerep-
resentative, or he may recognize one or
more of such petitionérs to represent all
such petitioners, ‘The presiding officer
shall give each petitioner written notice
d the decision on his petition, and if the
petition is denied, he shall. briefly state
the grounds for denial.

() (1) Any interested Person or orga-
nization wishing to participate as amicus
curiae shatl file'a petition with the Dpo
Hearing Clerk before thecommencement
of the hearing. Such petition shall con-
cisely state (I) the petitioner's interest
in thie heaving, (i) who will represent the
petitioner, and (iid) the issues on which
petitioney intends to present argument.
The presiding officer may grant the peti-
tion if he finds that the petitioner has a
legitimate interest in the proceedings,
that such participation will not unduly
delay the outcome and may contribute
materially to the proper disposition o
the issues. An amicus curiae IS not a
party but may participate as provided in
this paragraph.

(2> An amicus curiae may present a
brief oral statement at the'hearing, at
the point in the proceedings specified by
the presidirig officer. He may submit &
written statement o positionto the pre-
Siding officer prior to the beginning d a
hearing, and shall serve a copy on each
party. He may also submit a brief or
written statement at such time as the
parties submit briefs, and shall serve a

copy On each party,
REARING PROCEDURES
§ 1386.100 'Who presdes

(a) 'The presiding officer at a hearing
shall be the Secretary’s delegate or his
designee.

27, A917
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() The designation of the presiding
officer shall be in writing. A copy of the
designation skall be served on all parties.

§1386.101

cer.

(a) The presiding officer shall have
the duty to conduct a fair hearing, to
avoid dela?/, maintain order, and make a
record d the proeeeclings. He shall have
all powers necessary to accomplish these
ends, including, but not limited to, the
power to: .

(1) Change the date, time, and glace
sf the hearing, upon due notice to the
parties. This includes the power to con-
tinue the hearing in whole or in part.

(2)» Hold conferencesto settle or sim-
plify the issues in a proceeding,or to con-
sider other matters that may aid in the
expeditiousdispositiond the proceeding.

(3) Regulate participation d parties
and amici curiae and require parties and
amicl curiae to state their position with
respect to the various issues in the pro-
ceeding.

(4) Administer oaths and afirmations.

(5> Rule on motions and other proce-
dura items an matters pending before
him, including Issuance of protective or-
ders or other rdief to a party against
whom discovery is sought.

(6) Regulatethe coursed the hearing
and conduct o counsel therein.

(7y Examine mitnesses, o

(8) Receive, rule on, exclude, or limit
evidence or discovery. ]

(9) Fix the time for filing motions, pe-
titions, briefs, or other itemsin matters
pending before him. o

(10 Tf the presiding officer is the Sec-
retary's delegate, make a final decision.
~ (D If the presiding officer is a hear-
ing examiner, certify the entire record
including his recommended findings and
proposed decision to the Secretary's dele-

Authority of presidixig offi-

ate.

(12) Teke any action authorized by
the rules in this part or in conformance
with the provisonsd 5 U.S.C. 551-559.

(b) The presiding officer does not have
authority to compel by subpoena the
production o witnesses, papers, or other
evidence. o ) ]

(¢) If the presiding officer is a hearing
examiner, his authority pertains to the
issuer; of compliance a State with
Federal requirements which are to be
considered st the hearing, and does not
extend to the question d whether, in
case of any noncompliance, Federal pay-
ments will not be made in respect to the
entire State plan or will be limited to
categories under or parts o the State
plan affected by such noncompliance.

§ 1386.102 Rights of parties.

All parties may:

(a) Appear by counsel Or other au-
thorized representative, in all hearing
proceedings. )

(b) Participate in any prchearing con-
ference held by the presiding officer.

(¢) Agree to stipulations as to facts
which will be made a part d the record.

(d) Make opening statements at the
hearing.

ie) Present relevant evidence on the
Issues at the hearing,
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) Present withesses who then must
be available for cross-éxamination by all
other parties.

(g) Present oral arguments at the
hearing,

(h) Submit writien briefs, proposed
findings o fact, and proposed conclu-
sonsd law, after the hearing.

§ 1386.103 Discovery.

The Department and any party named
in the Notice issued pursuant to § 1386.90
shall have the right to conduct discovery
(including depositions) ﬁaj nst oppos-
ing partiés. Rules 26-31 of the Federal
Rules of Civil Procedure shall apply to
such proceedings; there will be no fixed
rule on priority of discovery. Upon writ-
ten motion, the presiding officer shall
promptly rule upecn any objection to such
discovery action initiated pursuant to
this section. The presiding officer shall

aso have the power to grant a protee~-

tive order or reief to any party against
whom discovery is sough{ and to restrict
or control discovery SO as to prevent un-
due delay in the conduct d the hearing.
Upon the failure of any party to make
discovery, the presiding Officer mf’c:jlyl in
his discretion, issue any order and Im-
pose any sancuen (othéer than contempt
orders) authorized by Rule37 d the Fed-
eral Rulesof Civil Procedure.

§ 1386.104 Evidentiary purpose.

The hearing is directed'to receiving
factual evidence and expert gpinion tes-
timony related to the issuesin the pro-
ceeding. Argument will not be received
in evidence; rather it should be present-
ed in statements. memoranda, or briefs,
as determined by the presiding officer.
Brief opening statements, which shali be
limited to statement Of the party's posi-
tion and what he intends to prove, may
be made at hearings.

§ 1386.105 Evidence.

(a) Testimony. Testimnony shall be giv-
en orally under oath Or affirmation by
witnesses at the hearing. Witnesses shall
be available at the hearing for cross-ex-
amination by all parties.

(b) Stipulations and exhibits. Two or
more parties may agree to stipulations of
fact. Such stipulations, ox any exhibit
proposed by any party, shall be ex-
changed at the prehearing conference or
otherwise prior to the hearing if the pre-
siding officer so requires.

(¢) Rules of evidence. Technical rules
of evidence shall not apply to hearings
conducted purstant to this part, but
rulesor principlesdesigned to assure pro-
duction of the most credible evidence
availableand to subject testimony to fest
by cross-examination shall be “applied
where reasonably necessary by the pre-
siding officer. A witness may be cross~
examined on any matter material to the
proceeding without regard to the scope
of his direct examination. The presiding
officer may exclude irrelevant. W ater -
ial, or unduly repetitious evidence. All
documents and other evidence offered or
taken for the record shall be open to ex-
amination by She parties and opportunity
shall be given 10 refute Pacts and argu-

ments advanced en either side of the
issues.

§ 1386.106 ' Exclusion frem hearing fer
misconduct.

Disrespectful, disorderly, or contuma-
cious language or contemptuous conduct,
refusal! to comply with directions, or con-
tinued use 0 ditatory tactics by any per-
son at the hearing before a presiding
officer shall constitute grounds for im-
mediate exclusionn 0 sueh person from
the hearing by the presiding officer.

§ 1386.107 Unsponsered  written ma-
terial. )

Letters expressing views Or urging ac-
tion and other unsponsered written
material regarding matters in issue in
a hearing will be placed in the corre-
spondence section of the docket d the
proceeding. Fhese data are not deemed
part of the evidence?or record in the
hearing. ‘

§ 1386.108  Official transcript.

The Department will designate the
official reporter for all hearings. The of-
ficial transcripts of testimony taken,
together with any stipulations, exhibits,
briefs, or memoranda d law Aled there-
with shall be filed with the Department.
Transeripts d testimony in hearings may
be obtained from the official reporter by
the parties and the public at rates not
to exceed the maximum rates fixed by
the contract between the Department
and the reporter. Upcn notice to &l par-
ties, the presiding officer may autherize
corrections to the transcript which in-
volve mattersof substance.

§ 1386.109 Record for decision.

The transcript of testimony, exhibits,
and all papers and requests filed in the
proceedings, exeept the correspondence
section of the decket, including rulings
and any recommended Or initial decision
shall constitute the exclusive record for
decision.

POSTHEARING PROCEDURES, DECISIONS
§ 1386.110 Posthearing briefs.

The presiding officer shall fix the time
for filing posthearing briefs which shall
not exceed 20 days after termination of
the hearing. Such briefs may contain
proposed findingsof fact and conclusions
of law, and, if permitted, reply briefs.

§ 1386.111 Decisions following hearing.

(a) If the Secretary’s delegate is the
Preﬂ ding officer, he shall, when the time
or submission o posthearing briefs has
expired, issue his decision within 60 days.
() (1) If a hearing examiner is-the
presiding officer, he shall, within 3 clays
d the time for submission of posthearing
briefs 'hasexpired, eertify the entire rec-
ord, including his recommended findings
and proposed deciston, to the Secretary's
delegate. The Secretary’s delegate shall
serveacopy of the recommended findings
and proposed decision upon all parties;
and amici, if any.
(2 Any party may, within 20 cays,
file with the Secretary’s delegate excep-
tions to the recommended findings and
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praposed decison and a supporting brief
or statement,

(3) The Secretary's delegate shall
thereupon review the recommended deci-
sion and, within 60 days o its issuance,
issuehis own decision.

(¢) If the Secretary's delegate con-
cludes:

(1) In the case d a hearing under
§ 2386.2, that a State plaii does not cam-
ply with Federal requirements, he shall
also specify whether the State’s total %l-
lotment for the fiscal year will n& %e
authorized for the State or whether, in
the exercise d his discretion, thé allot-
ment will be limited to categories under
or parts o the State plan not &f ected by
such noncompliance;

(2) In the cased a hearing pursuant
to § 1386.16, that the State is not com-
pIyln?1 with requirements of the state
plan he shall also specify whether fur-
ther payments will not be made to the
State or whether, in the exercise of his
discretion, payments will be limited to
categories under or parts o the State
plan not aff ected by such noncompliance.
The Secretary’s delegate may ask the
parties for recommendations” or briefs
or may hold conferences of the parties
on thesequestions.

(&) The decison d the Secretary's
delegate under this section shall..be the
final decision of the Secretary and shall
coristitute "Ana a%enc action" within
themeaningd 5U.SC. 704 and the" Sec-
retary's action” within the meaning o
section 138 of the Act. The Secretary’s
delegate's decision shall be promptly
served on all parties, and amici, if any.

§ 1386.112 Effective date of decision by
Secretary's delegate.

(a» If, in the case df_a hearing pur-
suant to § 13862, the Secretary's dele-
gate concludesthat a State plan doesniot
comply With Federal requirements; and
his decision provides that the allotment
will be authorized but limited to cate-
gories under Or parts of the State plan
not affected by such noncompliance, his
decision shall specify the effective date
for theauthorization'd theallotment.

(b If, in the case 04 a hearing pur- .

suant to § 1386.16, the Secretary’s dele-
gateconcludesthat the 8tate is not com-
plying with requirements ‘o the State
plan, his decisionthat further payments
will not be made to the State, or pay-
mentswill be limited to categories under
or parts of the State plan Not affected,
shall specify the effective date for the
withholding of Federal funds.

(¢) The effective date shall not be
earlier than the date o the decision of
the Secretary's delegate and shall not be
later t han the first day o the next cal-
endar quarter.

(@ The provisionsof this section may
not be waved pursuant to § 1386.84.

PART 1387—DISCRETIONARY GRANT
PROGRAMS

-~ Subpart A-University Affiliated Facilitias
DEMONSTRATION AND TRAINING GRANTS

Sec.
1387.1  Purpose of grant funds.
1387.2  Application content.
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Sec.

1387.3
1387.4

Eligibleapplicants.
Priority.
CONSTRUCTION PrROGRAM

Purpose.

Appl i cati on form.

Application agsurances.

Approval of applications.

Priority.
Subpart B~—Special Project Grants
1387.20 Eligible proj ects.
138721 Nonduplication of Federal funds.
1887.22 Eligible applicants.
1387.23 Application content and procedures,

ATTHORITY: Pub. L. 91-517; Pub. L. 94-
103.

Subpart A—University Affiliated Facilities
DEMONSTRATION AND TRAINING GRANTS
§ 1387,1 Purposeef grant funds.

Demonstration and trainin
authorized under the Act may
far the purpose of :

(3) Assisting university affiliated
facilities in meeting the cost d admin-~
istering and operating demonstration
facilities for the provison o exemplary
services for persons with developmental
disabilities, or forinterdisciplinary train-
ing prograns for personnel needed to
render specialized services for persons
with developmental disabilities;

(b> Supplementing one or more uui-
versity affillated facilities funded under
these regulations to conduct a feasibility
study of the ways in which a satellite
center can be established and operated
in areas not presently served by a univer-
sity affiliated facility. These satellite cen-
tersshall provideservicesto personswith
developmental disabilities in coordina-
tion with existing facilities funded under
these regulations or from any other Fed-
erally supported program. Supplemental
granis to university affiliated facilities
for a feasibility study may not exceed
$25,000; and

(¢) Paying part o the costs of estab-
lishing and assisting satellite centers in
meeting part of their administration and
operation COSLS.

§1387.2 Application content.

Applications for demonstration and
training grants may be submitted at the
time and in the manner and detail pre-
scribed by the Secretary in guidelines,
and shall includethefollowing:

(a> In the case of grants to univer-
sity affiliated facilities for administra-
tion and operation and demonstration
facilities and interdisciplinary training
programs, evidence d how stch univer-
sity affiliated facility shall provide (1)
interdisciplinary training programs, for
personnel needed to render iaized
services t0 persons with developmental
disabilities, and (2) servicesfor persons
with developmental disabilities by the
operation of demonstration facilities;

(o . In the case of applications for an
increase in unt.of 3 demonstii=

fon and traini %&nggjém%st
S Confiiching.a. feastbillty Stud7. asar-

ances that such gtudy.shall.be.carzied
out in consultation with.the State.plan-
ning council for the State in which. the

1387.10
1387.11
1387.12
1387.13
1387.14

grants
made

P e

facility is located and where the s
Tite.center.wonld be established; and ac-
cording to guidelines to be issued by the
Secretary; o

(¢) In the ease o an application for
agrant, to establish or to administer and
gperate a satellite center(s), a copy o
the feasibility study which documents
the need for such saellite, conducted in
accordance with section 121(a) (2) o the
Act;

(d» For all applications, an assurance
that the services and training programs
to be supported arclicensed, if necessary,
according to the applicable State law (s}
and also meet appropriate accreditation
standards;

{e) For all applications, reasonable
assurance that the grant will not result
in decreased State, Tocal, or other non-
Federal funds for services for persons
with developmental disabilities and for
thetraining o personnel to providesuch
services; and

(> For all applications, a statement
describing the general methodology by
which the project will be evaluated to
determine Whéther objectives have been
achieved.

§ 1387.3 Eligible applicants.

Theapplicant must bea public or non-
profit university affiliated facility or a
satellite whichhas been found digible
to operate such acenter.

§ 13874 Priority.

In approving applications, the Secre-
tary shall give priority consideration
to those programs which demonstrate an
ability and commitment to provide
within a community, rather than in an
institution, services for persons ‘with de-
velopmental disabilities.

CONSTRUCTION PROGRAM
§ 1387.10 Purpose.

The Secretary may make grants to
university affiliated Tacilities to assist
(a) in meeting the costs o the renova-
tion or modernization of buildingswhich
are being used in connection with an
activity assisted by a demonstration and
training grant; and ¢ for the con-
struction, renovation, or modernization
of buildings to be used as satellite
centers.

§ 1387.11 Application form.

An application shall be submitted in
such form and manner and contain such
information as the Secretary may re-
quire in addition to assurancées required
In §1387.12,

§ 1387.12 Application assurances.

An gpplication for a construction
grant under this subpart may be ap-
proved by the Secretary only if it issup-
ported by such reasonable assurances as
m%y be” required by law or executive
order:

(a) The application for assistance is
consistent with the appropriate State
developmental disabilities plan;

(b The application has been reviewed
and commented upon by the appropriate
State council:
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{¢) The facilities upon completion of
construction will meet standards set
forth in § 1386.17;

{d) The plans and specifications for
the project to be assisted by the grant
applied for are in accordance with
$ 1386.17(b) ; ) . o

(e) Title to thesite for such project is
or will be vested in the gpplicant as, in
the case of a satellite center, in a public
or other nonprofit entity which is to op-
erate the center; )

(f) Adequate financial support will be
available in conformance With require-
ments sf § 1386.1¢h) (5) (viii) o these
reg?ulamlons; )

(g) All laborers and mechanics will be
paid in accordance with requirements
set forth in § 1386.1(b) (5) (ix) ;

(h) No aniendment tO an approved
application resulting in a substantial
change in scope of work, function, oOr
safety of the facility shall be PUt Into
egect without prior approval d the Sec-
retary.

§ 1387.13 Approval of appiications.

Applications under this subpart shall
be reviewed by the Secretary wWho shall
approve or disapprove the proposed proj-
ect in whole or in part on the basis of
established criteria

§ 1387.14 Priority.

In approving applications under this
subpart, the Secretary shall give priority
consideration to university afiliated fa-
cilities funded under this Subpart; for
costs of renovating or modernizing exist-
in% buildings to enable them to compl
;gGIg the Architectural Barriers Act

Subpart B~—Special Project Grants
§ 1387.20 Eligible projects.

Special project grants may be made
to assist in meeting the costsd conduct-
ing. an activity or program, hereinafter
referred to as “project,” that isintended
and designed to benefit persons with de-
velopmental disabilities. No project
(other than projects of national signifi-
cance) shall be eligible unless the State
or States in which'it will be conducted
has a State plan aﬁproved under Part
1386, Subpart A of this chapter, and un-
less it addresses one Or more d the
following:

(a) Demonstrations (and research
and evaluation in connection therewith)
for establishing programs which hold
promise o expanding or otherwise im-
proving services to persons with devel op-
mental disabilities (especially those who
are disadvantage or multihandi-
capped), including programs for parent
counseling and training, early screen-
ing and intervention, infant and pre-
school children, seizure control systems,
legal advocacy, and community-based
counseling, care, housing, and other
Services or systems necessary to main-
tain a person with developmental dis-
abilitiesin the community;

(b) Public awareness and public edu-
cation programs to assist in $he elimi~
nation of social, attitudinal, and en-

RULES AND REGULATIONS

vironmental barriers confronted by per-
sanswith developmental disabilities;

{¢) Coordinating and using all avail-
_ablllt%/ community resources in meet-
ing the needs of persons with develop-
mental  disabilities (especialy those
from disadvantaged kackgrounds);

(4> Demeunstrations of the provision
d services to persons with developmen-
tal disabilities Who are also disadvant-
aged because d their economic status;

(e) Technical assistance relating to
services and facilities for persons with
developmental disabilities, including as-
sistance in State and local planning or
administration respecting such services
and f acilities; o

(f) Training of specialized personnel
needed for the provision of sarvices for
persons with developmental disabilities
or for research directly related to such
training;

(g) Developing or demonstrating new
or improved techniques for the provision
of services to persons with developmen-
tal disabilities (including model ink-
grated service projects) :

¢h) Gathering and disseminating In-
formation relating to developmental dis-
abilities; and

(i) Improving the quality of services
provided in and the administration of
programs for such persons.

The Secretary may establish criteria for
projects designed to achieve the pur-
poses of the Act to the fullest extent pos~-
sible within the Iimitation of available
Pederal resources.

§ 1387.21 Nonduplication
funds,

* In determining the amount d any
ﬂ:_ant for the costsd any project under

issubpart, there shall be excluded, ex-
CePt as otherwise provided by statute en-
acted subsequent to December 18, 1975,
from such costs an amount equal to_the
sumsf (a> the amount of any other Fed-
eral grant which the applicant has ob~
tained, or is assured d ebtaining, with
respect to such project under any provi-
sion d law ehacted prior to October 4,
1975, and (b) the amount of any non-
Federal funds required to be expended
as a condition o such other Federal
grant.

§ 1387.22 Eligible applicants.

Applications may be made by public
and other nonprofit agencies, or gani za-
tions, and institutions o higher ‘educa-
tion including community "and junior
colleges.

§ 1387.23  Applieation content and pro-
cedures,

(a) Applications for grants under this
subpart shall be submifted in the form
and detail, and in accordance with pro-
ceduresand deadline dates, as prescribed
by the Secretary in guidelines.

(b) The applicant shall provide, con-
gurrently, Ox.0L.an.application.

ate State plapning.comncil.for ew.and
_sommeni.at the time the application is
submitted to the Secretary. Comment

of Federal

with regard to a particular application
must be subiiitted tO the Secretary by
the State plannirg council within 30
days from the date of submission by the
applicant in order to assure considera-
tion d such comments.

Effectivedate: These regulations shalt
be effectiveApril 27, 1977.

Nore.~It is hereby certified that this had
beetr screened pursuant 10 Executive Order
No. 11821, and does not require an Inflation
Impact Evaluation,

(Catalog oOf Pederai Domesti¢c Assistance
Program Nos. 13.630 'Developmental Dis-
abilities—Basic Support; 13,631 Deveop-
mental Disabilities—Special Projects; 13.633
Developmental Disabilities—Demonstration
;?d 'l;raining (University Affiliated Facil-
les) .)

Dated: January 13, 1977,

Juria V. TAFT,
Acting Assistant Secretary
for Human Pevelopment,

Approved: January 18, 1977.
Marjorie Eynch,
Acting Secretary,

ArpeENpIx—Preamble

Notice is hereby given that the reg-
ulations set forth in tentative form be-
low are proposed by the Assistant Secre-
tary for Human Development with the
%odprov_al of the Secretary of Health,

ucation, and Welfare.

_'The purpose of the proposed regula-
tions IS to implement provisions of the
Deyelopmental Disabilities Bervices and
Facilities Construetion Act of 1970 (Pub.
L. 91-517), as amended by the Develop-
mentally Disabled Assistanee and Bill of
RightsAct o 1975 (Pub. L. 94-103) , here-
after referred to as “the Act.” The pro-
gram is administered by the Develop-
nental Disabilities Office, Office of Hu-
man Development,

The new Aet is designed to assist
States to develop a comprehensive plan
vhi ch will bring together all available
resources so that the developmentally
disabled may beserved in tlre most effec-
tive, efficient way. The new Act does not
provide for separate funds to meet all
the needs of the target population; rath-
er it establishes the means for accessing
the systems already in use for the gen-
eral population and encourages special
adaptations ef these generic services.
Funds areto be used to fill gaps in exist-
ing generic_services and to expand the
reach 0 existing services t0 new groups
o individuals.

Other provisions include establish-
ment of the State planning council as
the means for accessing and coordinat-
ing generic services, for identifying gaps
in services, and for planning ways of
filling the ?aps State planning council
requirements include supervision d the
development of the State plan; approval,
mointoring; and evaluation d the imple-
mentation of the plan; review, to the ex-
tent possible, of alt plans in the State
which relate to programs affecting per-
sons with development disabilities; and
submission of rezular reports ON its ac-
tivities. The State planning council is
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required to serve as an advocate RX per-
sons With developmental disabilities: The
Act callsfor the state plan to designate
oneor more State agenciesto administer
theStateCFIan )

The Act adds a new Program o special
projects and a new formula grant pro-
gram fox the protection and advocacy of
i'ndi vi dual rég ts of the developmentally
disabled. Other changes brought abeut
by the new Act include a broadened defi-
nition d developmental disabilities; In-
creased emphasis on deinstitutionaliza-,
tion of the developmentally disabled by
alternativecommunity placement, where.
ssible, and improvement o  institu-
ional services; establishment o a State
data base and ongoing evaluation activ-
ities; increase in the program focus on
urban and rural areas of poverty, and,
establishment and protection of the
rights d persons with developmental
disabilities (section 113 of the Act), in-
cluding implementation o individual-
zed habilitation plans and advocacy of
individua rights.

Regulations for the new programs and
concepts are herewith Included. These
regulations have been divided into sepa-
raie Parts to nake clear to the general
public which specific regulations apply to
tne different programs administered by
the Devel opmental Disabilities Office, and
include a general part to make it easier
for the public_to locate those regilatory
provisions which apply to all or almos$
al d the different program areas.

The principal purpose d these regu-
lations IS tO ensure the continued tar-
geting d fundsand resourcesto develop-
mentally disabled individuals through a
national, State, and local partnership.
To ths end, the goal o the program Is
to enable States to increase the provision
d quality servicesto persons with devel-
opmental disabilitiesthrough the desigus
and implementation d a comprehensive
and continuing State plan which makes
optimal use of Federal, State, local, and
private resourc . and assures the rights
and dignity o all those being served.

A second, but not second rpose
is TS "Specily the FIEHES -of the. develop-
mentally disabled: That developmen-
tally disabled persons have the.rightto

appropriate treatment, seryices, -and-ha-

bilitation: that programs should be de-

signed to maximize the developmental
otential d the person; and that the
ederal Government and the States have
an obligation tossure that public f unds
are not provided in programs which do
not deliver appropriate treatment, serv-
ices, and habilitation or do not meet
appropriate minimum standards as SPeCi-
fiedin the Adt;..
~ Certain sections of the Act are not
included in these proposed regulations.
These parts o the Act direct the Secre-
tary S carry out certain activities which
are general"and administrative in char-
acter and do not directly or immediately
affect ?ranteeﬁ Accordingly, regulations
are not developed For the amendments
which revise the components and func-
tionsd the National Advisery Council on
Services and Facilities for the Develop-
mentally Disabled, her eafter referred to
as the National Advisory Council; the
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conduct of special studies required by the
Act, which will be guided by the general
policies and procedures governing such
activities, modified, as necessary, Dy the
specific requirements o thelaw; and the
administrative ects o the specid
projects authority for projectsd national
significance. Additiohal information will
be published in the Feperar REG STER
from time tO time as necessary. .

It should be noted that the regulations
for formula grants to States and grants
to university affiliated facilities are re-
moved from “Chapter IV of Title 45 of
the Code o Federa Regulations and are

relocated in Chapter XI1I, which covers.

all programs administered by the Office
of Human Development within the De-
partment Of Health, Education, and
Welfare.

PART 1385—GENERAL

The purpose of this general part of the
regulations is to bring together in one
place those provisons which are applica-
ble to the other parts of the regulations.
The basis for this is the Department’s
belief that this will, make it easier for
members_of the public tolocate such pro-
visions, and that it will avoid unneces-
sary duplication which would occur if
each d the provisonsd general applica-
bility had to be repeated in the other
parts of the proposed regulations.

This part sets forth the policies and
procedures Which apply to al of thesub-
sequent parts, such asdefinition of terms,

rant procedures, and other administra-
tive concerns. Part 1385 essentially fol-
lows standard Federal policies and pro-
cedures, except wherespecific differences,
such as assurances regarding an eval-
uation system, are required by the Act.

Section 1385.1  these regulations is
aimed at stating the Department’s VIew
of the purposesof the Act and is based
on the Department’s belief that such an
expression clearly sets the ground rules
and_the context for the rest of the reg-
ulations.. o

Sectionr 1385.2 contains definitions o
terms applicableto all of the other parts
of the rvegulations.

_Section 1385.3 incorporates the pro-
visons of 45 CFR Part 74 and is based
upen the Department’s belief that it is
advantageous 10 all concerned to follow
uniform ddministrative requirements
and cost principles to avoid Of minimize
mistakes and misinterpretations o ad-
ministrative provisions since States are
generally familiar with Part 74 require-
ments

Sections 1385.4, 13853.5 and 1385.6 in-
corporate into the regulations provisons
contained in the statute itself. The De-
partment believes that these provisions
tjudicial seview, State control o oOper-
ations, and employment of handicapped
Individuals) are mandatory and thatitis
helpful; from the standpeint of clarity,
to restate these requirements in the
regulations.

Sections 13857, 1385.8, 1385.9, and
1385.10 also incorporate provisions con-
taitied N the statute. The purpose d re-
stating these requirements (recovery,
good cause for other use of facility, CO-
operative or joint effort between States
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and agencies, and awa_rds? is to avoid
any possibility o oversight by_the pub-
lic about these requirements. The basis
d these regulations is the belief that
they will help alert public and private
agencies and members d the pubtlic to
the existence d these requirements,

Lastly, §1385.11, concerning assur-
ances regarding evaluation systems, is
also for the purpose d incorporating in
the regulations an express, .statutory
provision. The Department believesit is
advisable to make clear that compliance
with the requirement for the develop-
ment o an evaluation system is a con-
ditionfor She receipt d Federal Anancial
assistance under the other parts d the
regulations. The purpose d th's regula-
tion is to make that point absolutely
clear. The Deépartment beieves that any
condition of Federal financial participa-
tion or assistance should be expresdy
stated in regulations.

ParT 1386—FORMULA . GRANT PROGRAMS,

The purpose d this part d the pro-
posed regulations is to govern the con-
duct of the Formula Grant Programs
and to take cognizance of and imple-
ment the changes brought about by the*
1975 amendments. Parf 1386 is_divided
into four basic Subparts as described be-
low.

The generd. provisions of Subpart A,
pertaining to State plans, consist o
§5 1386.1 through 13864. These regula-
tions are designed to implement the re-
quirements of section 133d the Act per-
taining to State plans, and to define fur-
ther what that provison requizes. The
Department believes that these' regula-
tions give the greatest assurance that
States will, in fact, submit rovable
State plans prior to the beginning of the
fiscal year, and that the Department will
have adequate time to review such sub-
missions pmp.erlﬁ. .

In addition, the Department believes
it necessary to makeit-clear to all States
that submission of a State plan at the
begmnmgi:of a fiscal year IS a require-
ment for Federal financial participation,
and that failure actually to submit such
a plan will result in the loss o Federa
funds for that period o time during
wénc? there is no approved State planin
ellecs,

It is° the Department’s bdief thatitis
the intention of Congressthat the State
plan be a viable management tool that
reflects the State planning process and
the rationale through which expressed
needs, priorities, and resource alloca-
tions are determined SO as to provide the
basis for the expenditure of funds under
the program. Performance standards, to
be issued by the Secretary, will provide
criteria for evaluation and approval ot
the State plan. They may aso be used as
a tool by the State planning council to
develop the State plan.

The Department further beieves that
Congress has intended that money be
paid to States only pursuant to an ap-
proved State plan. In the ?as_t, some
States have failed to submit their plans
in a timely manner and this has re-
sulted in a decreased ability on the part
of the Department to assure that funds
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are, in fact. properly paid and properly
utilized. Thus, § 1386.2 requires States to
submit proposed plans 60 days prior to
the fiscal year to whi ch the pian applies.
This time "period was selected because of
the Départment’s experiencethat suck a
time period would be reasonable to al-
low for review of proposed State plans.

Furthermore, t0 ensure that States
comply With these requirements, thisreg-
ulation IS designed tO make it clear that
ne Federal financial participation will be
provided to a State for any period of time
during a fiscal year in which an approved
Stateplan isnot in effect. The purposeo:
this regulation is to encourage States to

advance planning, and it'1s based on
the Department’s beief that such an ap-
proach is necessary to ensure compli-
ance with the statutory requirement for
an annual state plan. This position rep-
resents a departure from past practice
and is believed necessary because several
States have, in the past, failed to sub-
mit approvable plans until a significant
portion of thefisca year had elapsed.

This subpart aso eRectuates the
amendments to the basc formula grant
program which had been in operation for
five years and details the requireménts
which a8tate must meet INits State plan
to participate in the program. These pro-
posd regulanqns are based on the De-
partment’'s bdief that wey best imple-
ment key Congressiona policies associ-
ated with the formula grant programs.

. For example, based upon the legisla-
tive history, the Department leves
that_Congress wished to highlight the
crucial advocacy.rele.and.stvengihen. fhe
“BUBEIVISOTY, . planning...and..menitoring
funictions of the. Stad i

0 meet increased responsibilities effec-
tuated by the 1975 amendments, leaying
the actual day-to-day.administration.of
the” programs to_the.desienated..State
agencies. e Departiment also believes
that the regulatiens in Subpart’ A ac-
complish that goal.

The next section under Subpart A is
concerned with allotments, Federd
share, and payments of Federal money
to the States. These provisons, which
encompass §§ 138820 through 1386.17,
essentially are designed to implement
various statutory provisiens and do not
constitute any major innovations brought
about by the statute or by inte¥preta-
tions of the statutory provisions. How-
ever, particular attention_ Is directed to
proposed § 1386.10(h) which defines the
need factor referred toin section 132(a)
o the Act. The Act itself refersto alot-
ments being made to States on the basis
of the population, the extent of need for
services and facilities for persons with
developmental disabilities, and thefinan-
cial needs of the respective States. The
statute. however, does not define what 1s
meant by "need" and the purpose of th's
regulation is to do S0. It Is based upon
the advice of the Nationai AdviSOry
Council and represents what the Depart-
ment believes to be the best approach
available at this time based upon in-
formation and cemments currently be-
forethe Agency.

For thefirst year d the program, the
measure of need adopted was the inci-
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dence of developmental disability as re-
flected by the proportion of the popula~
tion in the State under age 18. This age
was substituted for the age 21 factor used
In the Iormer mental retardation pro-
gram formula, because It corresponds {0
the age criterion in the definition of de-
velopmental disabilities in the Act. The
data for measuring need utilized after
the first year came from the Social
Security Disability Applicant Statistics
published by the Social Security Admin-
istration and updated periodically. The
actial data selected are the number of
beneficiaries in the State under the Adult
Disabled Child Program as an index of
relative need of the State for servicesand
facilities for the developmentally dis-
abled. ét is the Department's belief that
these data are the that are avail-
able. Suggesions for alternative need
data, or for definition of need to deter-
mine the extent of need for services and
faciilties for persons with developmental
disabilities for State allocation purposes,
are SQ&CI ted during the comment period.

Further attention is directed to pro-

§ 1386.14 which relates to nondu-
plication of funds gnd which implements
section 136 of the Act. This provision
differs from preceding provisions d~ to

i i longer per-
afenein e nighnoloneer ver
ing event hough other Federa Iegf&aa&?on
allows It:

In determining the amount of any State's
Federal share of the expenditures incurred
by it under a State plan approved under sec-
tion 133, there shall be disregarded (1) any

portion ynder any provision of law other
than section 132, andp (2) the amount of any
non-Federal funds required to be expended
as N condition of receipt of such Federal
funds.

This will bring about a change in past
Department; practice, and funds which
had been used in the past for matching
will, in some eases, no longer be able to
be used in such a manner. An example
would be funds provided under the Ap-
palachian Regional Development Act, All
guestions arising under this regulation.
will, absent an expressreference to this
Act in subsequent Federal legidation, be
referred t0 the Deigartment’s Office of
General Counsel for OPINION and/or
| nterpretatl on.

should be noted that § 1386.17¢aJ,
“Standards for services fOr persons with
developmental disabilities,” will be pub-
lished in the FeDpERAL REGISTER upon
completion of a special study mandated
by the Act.

The next subdivision of Subpart A
relates to “State Plan Requirements—
Methods of Administration,” and in-
cludes §§ 1386.20 through 1386.31. These
regulations are based on the Depari-
ment’s belief that carrying out the pur-
poses sf the Act in this area is.best ac-
complished by incorporating in the reg-
ulations the requirements and provisons
of the Act, clarifying exactly what the
Act requires, and, in the caseof § 1386.24,
specifying the reports which the Secre-
tary deems necessary in this area for
purposes Of assuring proper operation of
the State plan.

The regulations pertaining to person- i

nel administration, special assistance to

poverty areas. use of volunteers, protec-
tion of employees’ interests, etc., are
based strictly on.the statute and wupon
the Department’s belief that these es-
sentially straightforward provisions al-
low the greatest flexibility in carrying
out techinical matters. .

The purpose of § 1386.23 IS to restate
tilw statutory requirement that the State
plan provide that spécial financial and
technical assistanee be given to areas of
urban Or rural poverty in Dproviding
SEIVICES and facilities for persons with
developmental disabilities who are resi-
dents of such areas. The Joint Confer-
ence Report No. 94-473 (page 28) notes
that Congressional intent is that these
regulations define the poverty areas in
the manner reqiuired Dy the National
Health Planning and Resources Devel-
opment Act (Pub. L. 93-641.) Regula-
tions implementing this latter Act have
not yet been issued by the Department,
and UNJer that Act, antil the areas can
be determined for the entire country, it
cannot be determined on a State-by-
State basis. Accordingly, in the interim,
until regulations are 1ssued for pub. L.
93--641, the Department in only requir-
mg| that State plans provide for this spe-
clal financial and technical asSIStanCe to
areas Of urban or rural poverty.

This provides States the Waximum
LRt L AT R

‘When . they are issued, such changes

ay ha nanace TO 51 qnpn wngeintg

eI be anhounced through®statidard Qms
ERAL REGISTER procedures. It was deemed
advisable not to attempt to spell out in
§ 1386574 all of the reports that the De-
partment would or might require, but
rather to leave such a_dﬁmonal detail to
subsequent instritctions from the De-
partment. . G

‘Sections 1386.28 through 1386.31 in- |

corporate substantive aspects. required
in the statute for a State plan: Mem-
bership of the State planning council,
identification of State council staff, re-
view of all. other State plans, and sys-
tematic review of the State plan. The
-purpose of these regulations is to em-
phasize that State planning councils, the
core planning authority in the State es-
sential to the maximum effective utili-
zation of available existing and poten-
tial resources, can best function when

ment of coordination and mutual coop-

cerned with planning or implementation
processes related to the program. The
basis for these regulations is the De-
partment’s belief that the Act is de~

cil can have the capacity for getting
cross-agency cooperation in carrving out
iibs duties. : :

? The Department further believes &

=t

=

this requires that the State planning i

council and State agency(ies) comple
ment each other’s functions through ef-
fective - working ' relationships. These

regulations . restate: the statutory re- -

| quirements, to make it:clear. that plan-
ining council, members and stafl are.re-
£
{
1;,
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adequately staffed and in an environ- |

eration with all State agencies con- i

signed so that the State planning coun-

quired to review their own and other |
State plans, and that such analysis, as
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a cémponent d a systematic planning?
process, contributes
needs. actual sad potential resources,’
and to the development of short-ferm
objestives to meet long-term goals. Ik
also contributes to the development of:
council insight into the best methods
to effect cross-agency eoordination to
develop a reliable system of services for
the developmentally disabled persons in

informagion -on;

_the State. -

The next major area of concern ré-
lates to the provision of services and con-
structian of facilities and consistsof the
proposed regulations found in §§ 1386.40
through 1386.49. The purpose. of this
subdivision of Subpart A is t0 insure
that, throug?l the description of clearily
defined long-range goalSand measurable
short-term objectives,with primary can-
sideration given to implementing the
goals of the Act (deinstitutionalization
of the developmentally disabled, early
identification of those needing assist-
ance, and provision of protective serv-
ices, ocacy, and follow-along serv-
ices) allocations Of funds can be based
ony State priorities. At the heart of these
provisions are “'1%&5 regulations  at
§§ 1386.42 through 1336, 45.

The Department believes that detailed
ra}ﬁrements are advisable in § 1386.46
dealing with the quality, extent, and
scopeof services, based UPON the assurap-
tion that knowledge of such require-
ments will compel careful consideration

f.the types of SErvices and assistance
%emg provided to the developmentally
disabled.

Similar reasoning relates to § 1386.47,
dealing with habilitation plans which ave
required by the statute. In order to elim-
inate or reduce the possibility o con-
fusion as to what is meant by a habilita-

tion plan, it was deemed advisable to .in- ==

corBoraIe the statutory details in the
regulations in order to give the greatest
guidance with respect o this require-
mendt.

gxglgnc grnc%;&r? ?ﬁétl%?ﬁ%?%a%’ 1 igél,etspéoe-
signed to set forth the purposes for which
such construction programs are proper,
and to require assessment o relative
need and assignment of priority in order

of relative need. It is the Department's -

belief that such a requirement will help
to ensure planning for the best use of
limited funds.

The last regulation in this group is
§138649 which, consistent with
the statute, requires States to afford
opportunities for appeal and hearing to
applicantsfor construction projects who
are dissatisfied with any a(‘& on of the
State with respect to an application for
such a project.

The last subdivision of this subpart.
8 1386.50, deals with the design for'the
implementatéon of the State plan. This
provision is based on section 133(b> 625)
of' the Act. The purpose of the regulation
is to set forth the Department's view as
to what must be included in a design for
implementation o the State plan in or-
der for it to meet statutory requirements
through the selection of the best meti-
odology to achieve the goals and objec-
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tives developed by the Séate planning
coumcil. The Department believes that
this regulation accomplishes the purpose
of informing the States of the essential
elements of a valid design, especially the
review of alternative strategies, without
denying them the flexibility to tailor
such a design for implementing the State
plan: to their specific needs. .
Subpart B relates to State planning
councils, Proposed §§ 1386.60 through
1386.63 are designed to implement sec-
tion 137 of the Act which sets forth the
duties and responsibilitiesof State plan-
ning councils. These Provisions, especi-
ally those found in §§1386.60 and
1386.63, are based on the Department's
betief that the 1975 amendments (Pub. L.
94-1037 broadened the responsibility of
State planning councils in" advocacy,
planning, and evaluation. These regula-
tory provisions provide the statutory
specificity regarding the roleof the: State

plannilg councils, membership, and
duties those councils.
Thebasis for

ecifyingin § 1386.61(k)
the Federal/ State pl%gr r§11em er lcI’p
on State planning councils is section
133(b) (A) o the Act which requires
that a State plan describe the quality,
extent, and scope of services provided,
or 0 pe provided, under other State
plans, but in any case toinclude thenine
programs |isted. It is the Department's
belief that this reguirement in the
statute necessitates State council repre-
sentation of atleast these nine programs.
The purpose of this regulation is to en-
able Statesto meet the statutory require-
ment tc develop an approvable State
plan. The Department further beieves
that this provision, which supports Con-
gressional intent, allows for maximum
flexibility in council MEMBErSHip sifice in
many States one member could repre-
Sent more than one of  tHESE BFEETA
‘areas and sINce THETE 18 Ho TESHcEion

Pirbeadie L L A

on the number of council.memabers. that

m%%%ﬁ%%%%oses of the Department
1;;}1l ‘:rt:rmguffatli?g § 1386.63 is to ensure

1t State planning couneils supervise
mm;%?ggmegﬁot State plans _through
.she provision of gnidance, the estaplish-
_IHEnt of goals and. obiectives, identifica-
tion _of gaps, and the setting of priori-
“Jles for.thea. i funds. The day-

to~-day implementation of the Staté plan
s "the Tesponsibility Of the State agen-
et Administat.dt. The
encies
tﬁ?&h
ne methods esta d By thg Slate
councils to ensure vhat goals and ob-
“JeCtIves Estiblished in the State plan are
being achieved,.

Subpart C concerns the protection and
advocacy of individual rights and con-
sists of a single proposed regulation,
§ 1386.70. The purpose d this régulation
isto implement section 118 o the Act by
incorporati i 2 "UC~
. ture pthea msrflstllﬂgoryth?ea?ﬁ}%ﬁg&rﬁs.st%e

regulation includes provisionsfor assur-
ances that the States will have a system
in effect by October 1, 1977, to protect
and advocate the rights d  individuals
with developmenta! disabilities as speci-
fled in the statute, and that such a gys-
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tem will be independent of any State
agency which provides treatment, serv-
ices, or habilitation to such persons.
The regulation does not attempt to es-
tablish a single method o implementing:
the statutory provisions. |t Is the De-
partment’s ief that different ap-
proaches may be utilized in order to
achieve the substantive goa d establish-
i ng an independent agency-to pursue the
rights of the developmentally disabled.
The Department believesit desirable to
give Statesflexibility in the development
of such a system, However, guidelines
which will assist in the development of
an advecacy plan will be issued by the
Department to insure that the statutory
provisions of section 113 are imple-
mented. This regulation imposes no re-
strictions en the choice d the agency to
plan the system, Rigid restrictions, how-
eves, are placed on the agency to be se-
lected or established to mplement the
system by the Act.

The basis far thisis to avoid all pos-
sibility d confliet of interest becausethis .
system has been established in section
113 of theAct for the purposed address-
ing problems of individuals. It is the De-
partment’s belief that the State eo
cil's. y e.d

ake, and that the basic principle un-
derlying the establishment af the pro-
tection, and advocacy System in each
State is that Individuals who are devel-
opmentally disabled need to be able to
reach outside the system of servicesin
order to assure that their rights are not
violated or diminished,

The Act makes these findings respect-
ing the rights S* developmentally dis-
abled persons:

(1) Persons with developmental disabili-
ties have a right to appropriate treatment,
services, and habilitation fof such disgbilities.

(2) The treatment, services, and habilita-
tion for a person with developmental disa-
bilities should be designed to maximize the
developmental potential of the person and
shoul d be provided in the setting that is
least restrictive of the person's” personal
liberty.

(3) The

Federal Government and the
States both have an obligation tO assure that
public funds are not provided to an¥/ insti-
tutional or other residential program for per-
sons with developmental disabilities that

(A) Dues not ;\)Ar,ﬂyide trentment, servic
and babilitation Which Is appropriate to the
needs of such persons; or )

(B) Does not meet the following minimum
standards: o

(1) Provision of a nourishing, well-bai-
anced daily diet to the personswith develop-
mental disabilities being Served by the
program.

(i1) Provision to such persons of appropri-
ate and sufficlent medi¢al and dental
services.

(1il) Prohibition of the use of physical re-
straint on such persons unless absolutely nec-
essary and prohibition of the use of such re-
straint asa punishment or as a substitute for
a habilltation program. . .

(iv) Prohibition ON the excessve Ue of
chemical restraints on such persons and the
use of such restraints as punishment or as a
substitute for a habilitation program or in
quantities that interfere With services, treat-
ment, OF habilitation Ry such persons
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(v) Permission for close relatives d such
persens to visit them al reasonable hours
without prior notice,

{vi} Compliance with adequate fire and
safety standards as may be promulgated by
‘the Secretary,

(4) ALl programs for persons With, devel-
opmental disabilities should meet standards
which are designed to assure the most fa~
vorable possible cutcome for these served,
and-—

(A) In the case of residential programs
serving persons in need of comprehensive
health-related, habilitative, Or rehabilitative
services, which are at least equivalent to
those standards applicable to |ntermediate
care facilities for the mentally retarded
promulgated in regulations of the Secretary
on January 17, 1974 (39 FR pt, II), as appro-
priate when taking into account the Size of
the institutions and the service delivery ar-
rangementsof the facilities of the programs,

(B) In the case Of other residential pro-
grams for persons with developmental dis-
abilities, which assure that care is appropri-
ate 10 the needs of the PErsONS being served
by such programs, assure that the persons
admitted to facilities of SUCh programs are
persons Whose needs can be met through
services provided by such facilities, and as-
sure that the facilities under such programs
provide for the humane care of the residents
of the facilities are sanitary, and protect
their rights; and

{¢) In the case of nonresidential pro-
grams, which assure the care provided by
such programs is appropriate to the persons
served by the programs.

Subpart B establishes the practice and

rocedure for hearings pertaining to

tate conformity with State glans for
the developmentally disabled and with
Federal requirements. These regulations
are found in §§ 1386.80 through 1386. 112,
The purpose d these regulations is to
create in advance of any hearing, regu-
lar proceduresfor theinitiation @ hear-
ings, for the determination of the requi-
site notice and parties, and for the rules
which will govern the conduct O  the
hearing itself and post-hearing actions
of the parties and of the Presiding G -
ficer and/or Director d the Develop-
mental Disabilities Office.

The Department beieves that these
regulations, which are followed by other
agencies within the Department, such
as the Socia and Rehabilitation Service
and the Administration an Aging (the
latter on an ad hoc basis), are fair to
all the parties concerned and protect the
interests of all potential parties with the
Besd amount of delay and expense con-
sistent with the protection d the rights
< all concerned.

Part 1387—DISCRETIONARY GRANTS
PROGRAM

Subpart A of proposed Part 1387 ad-
dresses university afiiliated facilities and
is divided into two subdivisions, "Demon-
stration and training grants” and “Con-
struction programs.” Sections 1387.1
through 1387.4 deal with demonstration
and training grants. The essential pur-
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pose of these regulations is o incor-
porate the requirements of Part B, Sub-
part 2 of the&  as amended. The De-
pariment belleves that little material
additional to that contained in the stat-
ute is required or desirable for the pur-
pose of implementing this part of theAct.

Section 1387.2 does detail what an ap-

lication for a demonstration and =

raining grant must contain. The De-

artment believes that this carries out

he directive of section 122(a) of the Act
which requires the Secretary to establish
the form and manner o making an ap-
plication and o the required contents of
an application. Section 2387.4 is proposed
for the purpose of implementing what
the Department believes to be the Con-
gressional purpose of section 122(b) : Of
<2i¥ing priority to applications for pro-
gramms. whickh.wi g services withitt
a community rather than i an institu-
% Setting. The Department believes
“fHat this Congressional purpose is best
served by repetition of that priority in
the regulations, even though the statu-
tory provision just noted Is clear.

Subpart 2 of Part B of the Act deals
with construction programs and IS im-
plemented in §§ 1387.10 through 1387.14
of the proposed regulations. Section
1387.11 implements the statutory man-
date found in section 126 d the Act, as
amended, which directs the Secretary to
establish the form and manner of sub-
mitting an application and the informa-
tion which such an application must
contain.

. The purpose of the remaining regula-
tions of this subkdivision is to implement
the statutory directivesfoundin Subpart
2 d the Act, The Department bases these
regulations en its belief that little change
is necessary because the statute itsdf is
clear with respect to assurances that are
required and the purposes of the pro-
gram. Section 1387. 11, dealing with the
form of the application, provides that |t
will be in such form and manner, and
contain such infermation, as the Secre-
tary may require. This|s based upon the
Department’s belief that flexibility is re-
quired In the construction program. The
applications will be expected to contain,
as a minimum, however, the assurances
regardi na% consistency with the State
plan, State ptanning council review, con-
struction standards, and other statutory
requirements detailed in § 1387.12.

Subpart B of Part 1387 pertains to spe-
cial project grants. The purpose of this
Subpart, which consists of the regula-
tions at §§ 1387.20 through 1387.23, isto
incorporate into the regulations the stat-
utory purposes for which such grants

may be made as Set forth in section 245
(@ o the Act. These provisions are
based upon theé Departments’ belief that
the statute clearly sets forth what are
acceptable purposes of special project
grants.

Eligible applicants are deseribed in
§1387.22 and are limited to pub-
lic and other neoprofit agencies, organi-
zations, and institutions, This definition
is consistent with, and implements sec~
tlon 145¢a) of the Act. .

Section 1387.23 deals with the appli-
cation content and the procedures for
submitting applications. The purpose of
this regulation is to make clear that the
Secretary, through guidelines, has the
authority to elaborate on the content
and procedures. The reason for leaving
this to guidelines is that, since this Sub-
part relates to specific applications for
special projects, as Opposed to Statewide
plans, greater diversity in permissible or
required content is desirable; therefore
criteria will be carefully developed. The
Department believesthat this can be ac-
complished more efficiently through
guidelines than through the regulatory
process, particularly since guidelines
afford greater fiexibility to both the De-
partment and the applicant. .

Paragraph (b>, of §1387.23 of ths
proposed regulation expressy requires a
copy of any application for special proj-
ect grant (other than projects of national
significance) t0besubmitted tothe State
planning council for review and com-
ment in order to ensure that the pro-
posed project is consistent with the State
plan goals and objectives and the com-
prehensive planning and menitoring
responsibilities of the State planning
councii.

In summaxry, many of these proposed
rulemaking provisions are restated from
the Act. The Department has sought to
provide States with maximum flexibility
within the terms of the Act and to avoid
imposing additional burdens beyond
those required by the law. The detailed
gOVISonS coneerning the content of

ate plans inctuded in these proposed
rfgﬁations are required by the statute
itself.

Prior to the adoption d the proposed

regulations, eonsideration will be given
to any commenss, suggestions, or objec-
tions thereto which are submitted In
writing to the Director, Developmental
Disabilities Office, Department d Health,
Education, and Welfare, 330 C Street,
SW., Washington, D.C, 20201; on or be-
foreOctober 12, 1976. Comments received
will be available for public inspeéction in
Room. 3070, Mary E. Switzer Building,
of the Department's offices at 330 ¢©
Street, SW., Washington, D.C. 20201, on
Monday through Friday of each week
from8:30 a.m. to 5 p.m. (202/245-0335).
0335).
(Catalog of Federal Domestic Assistance Fros
gram, Nos. 13.630 Developmental Disabili-
ties-—Basic Support; 19.631 Developmental
Disabilities—Special Projects; 13.632 Develop-
mental Disabllitles—Demonstration and
Training (Univessity Aflitiated Facilities)

{FR Doe.77-2229 Filed 1-26-77;8:45 am]
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