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Meeting Details
Date: Wednesday, October 8, 2014
Time: 10:00 am – 2:30pm 
Location: 3195 Neil Armstrong Blvd, Eagan, MN 55121
Chair: John Sherman, VRS Extended Employment Program Director
Facilitator: Holly Johnson, Lanterna Consulting, Inc. contracted through Management Analysis & Development, Minnesota Management and Budget	
Advisory members (or alternates) in attendance: Laura Bealey, Rebecca Covington (delegate for Jeff Bangsberg), Tim Dickie, Steve Ditschler, Jeremy Gurney, Tim Hammond, Nancy Huizenga, Holly Johnson, Karen Johnston, Anita Kavitz, Clayton Liend, Dean Ritzman, John Sherman, and David Sherwood-Gabrielson
Olmstead Panel guests: Kimberley Peck, Anne Robertson, and Darlene Zangara 
Welcome and Overview of Agenda
The meeting was called to order. The facilitator provided a brief overview of the meeting objectives and agenda. The advisory was asked to provide any edits for the September 17, 2014 session notes by October 10, 2014 after which time the notes would be finalized. 
Updates since last Advisory Working Session
John Sherman provided updates on EE Rule Revision work since the last advisory meeting on September 17, 2014. 
Key Perspectives for EE Rule Revision Work
Advisory members were reminded to keep a system wide view for the EE Rule Revision topic discussions. The five key perspectives are summarized as: 
1. Advocacy Organizations
2. Public Partners
· Local level - counties, municipalities, etc. e.g. Ramsey County
· State level - agencies, etc. e.g. Department of Human Services (DHS), Minnesota Olmstead Plan
· Federal level 
3. Extended Employment (EE) Providers
4.  EE Workers
· Currently working
· Eligible but not currently working
5. VRS - EE Rule 'Owner' and Accountable Agency
· VRS EE team: John Sherman, Anita Kavitz and Wendy Keller 
· Other DEED and VRS staff
Panel Presentation: The Minnesota Olmstead Plan and Implications for Minnesota's Extended Employment Rule Revision
The morning portion of the Advisory meeting consisted of a panel presentation by three Olmstead experts each bringing unique perspective and expertise to enhance the Advisory Committee's contemplation of the Olmstead Plan's mandates as they relate to Employment Services and the EE Rule Revision. 
John Sherman introduced each member of the guest panel which consisted of:
1.  Anne Robertson, Staff Attorney, Minnesota Disability Law Center
2. Darlene Zangara, Ph.D., Executive Director, State of Minnesota's Olmstead Implementation Office 
3. Kimberley Peck, State Director, DEED Vocational Rehabilitation Services and Minnesota's Olmstead Sub Cabinet member
The first panelist, Anne Robertson, focused her presentation on the legal requirements as stated within the Court Order and encouraged all committee members to review the Order to understand Judge Donovan Frank's expectations for Minnesota's Olmstead Plan. The Governor's Olmstead Sub Cabinet developed a comprehensive interagency plan to address a broad range of major realms including education, housing, civil rights and employment. She reminded the committee that Judge Frank did not approve the Minnesota Olmstead Plan citing a need for more measurable goals, timelines and baseline data. The Olmstead Implementation Office is continuing to develop the plan and address the Court's concerns for more measurable goals. Anne also discussed the role of Extended Employment and stated that there is no legal requirement that eliminates sheltered workshops. She stated that of primary importance in the order are assessment and informed choice for individuals with disabilities. 
The Sub Cabinet adopted a Minnesota Employment First Policy on September 29, 2014 which clearly states an expectation "...that all working age Minnesotans with disabilities can work, want to work, and can achieve competitive integrated employment; and each person will be offered the opportunity to work and earn a competitive wage before being offered other supports and services." 
The second panelist, Darlene Zangara, focused her remarks on the accelerated direction moving from segregated services to integrated services. She provided additional information on the Employment First policy and outlined the Interagency Employment Panel that has been developed as part of the Olmstead Implementation Office (OIO). She elaborated on the ambitious goals and timelines set out in the Minnesota Olmstead Plan and Judge Frank's plan denial focused on the absence of measurable goals and the need for a higher level of accuracy in the reports submitted. Darlene noted that the challenges of data collection and data integrity are significant for some agencies. She said the Judge is looking for strategies to address waiver funding and strategies for models that promote services in 'the most integrated setting possible'. Darlene said her Office anticipates that there will be more support for transitional services rather than segregated services. She said that Olmstead is truly challenging the traditional human services model to better support persons with disabilities in a more 'person centered' philosophy and approach. 
The third panelist, Kim Peck, noted that the Minnesota Employment First Policy delineates requirements for informed choice that impacts Extended Employment. She provided a handout of the following historical timeline and reviewed it with the advisory committee as background and context for the sweeping transformation that is occurring in Employment Services: 
Employment Services Transformation Historical Timeline:
1997	Final regulations for Vocational Rehabilitation (VR) Program
· 62 Federal Reg 6307, 6311 (Feb 11, 1997)
· Implemented definition of integrated setting
· Ensuring same level of interaction by persons with disabilities with persons without disabilities as that experienced by non-disabled person in the same/similar job
· Reinforced by the US Senate in 1998 amendments to the Rehabilitation Act
1999	US Supreme Court: Olmstead Decision
· Unlawful for governments to keep people in segregated settings when they can be supported in the community
2001	RSA Redefines Successful Employment Outcomes
· Rehabilitation Services Administration (RSA) Commissioner changes the definition and requirement for successful employment outcomes from including those within non-integrated settings to competitive employment in integrated settings. 34 CFR 361.5(b)(16) Defined as follows:
Competitive Employment 34 CFR 361.5(b)(11)
Work:
(i) In the competitive labor market that is performed on a full-time or part-time basis in an integrated setting; and
(ii) For which an individual is compensated at or above the minimum wage, but not less than the customary wage and level of benefits paid by the employer for the same or similar work performed by individuals who are not disabled.
Integrated Setting 34 CFR 361.5(b)(33)(ii)
With respect to an employment outcome, means a setting typically found in the community in which applicants or eligible individuals interact with non-disabled individuals, other than non-disabled individuals who are providing services to those applicants or eligible individuals, to the same extent that non-disabled individuals in comparable positions interact with other persons. 
2005	RSA issues Technical Assistance Circular 06-01 (November 21, 2005)
· Developed to answer the question: "Is a job on the premises of a CRP deemed to be in an integrated setting?' 
· Determination must be made on a job by job basis per the level of interaction with persons without disabilities
· entire work site
· work unit
· with customers/vendors 
2009  10-year anniversary of the Supreme Court's Olmstead Decision
· Department of Justice (DOJ) steps up enforcement of the Olmstead decision to "vigorously enforce the civil rights of Americans with disabilities". 
· Range of issues addressed spanning:
· nursing facilities
· board and care facilities / adult care facilities / mental health facilities / intellectual and/or developmental disabilities institutions
· education
·  sheltered workshops / segregated day services
2012 	Oregon lawsuit specifically calls out employment services
· Department of Justice cites Oregon’s tracking of individuals with intellectual and developmental disabilities into sheltered workshops as a violation of the Americans with Disabilities Act (ADA) and the Olmstead Decision
· Lane v. Kitzhaber case: the court ruled that ADA and Olmstead mandates apply to the employment setting; not just limited to residential settings. 
· "Called out" Oregon VR for failing to serve persons with intellectual and developmental disabilities that are entering vocational services for the first time. 
2013 	MN Olmstead Plan developed by Governor's Subcabinet 
· Plan includes three key action items within the Employment section: 
1. Expand integrated employment for youth and adults
2. Align policies and funding including adopting an Employment First policy
3. Training, technical assistance, public information and outreach
2014 	Final Rule for Medicaid Home and Community-Based Services 	(HCBS)
· Published in the Federal Register January 16, 2014; effective March 17, 2014
· States required to submit a transition plan to CMS for all existing programs; states must come into compliance within five years of effective date
· Intent of Final Rule: to ensure that individuals receiving long-term services and supports through HCBS programs have full access to benefits of community living and the opportunity to receive services in the most integrated setting appropriate
· Mandatory quality of HCBS non-residential employment services: provides opportunities to seek employment and work in competitive integrated settings to the same degree of access as individuals not receiving HCBS
2014 	Department of Justice findings in Rhode Island 
· Similar to Oregon, DOJ cites Rhode Island for a failure to provide employment, vocational and day services to persons with intellectual and developmental disabilities in the most integrated setting appropriate to their needs. 
· Consent decree results in a plan to transform the Rhode Island system over 10 years in response to and to address the court's finding. 
· Relief to 3,250 people including supported employment to 2,000, 700 in sheltered workshops, 950 in facility based non-work programs, and 300-350 students leaving school 
2014	Congress signs Workforce Innovation and Opportunity Act (WIOA)
· Signed on July 22, 2014; effective on the same day. Successor legislation to the Workforce Investment Act (WIA) of 1998. RSA and DOL are developing the implementation regulations. 
· Provides "pre-employment transition services" available to eligible or potentially eligible students with disabilities. Requires at least 15% of federal funds be used for pre-employment transition services.
· January 18, 2015 - notice of proposed rulemaking must be published

Sec.458 (aka 511) on use of subminimum wage:
· No entity (or its contractor/subcontractor) holding a subminimum wage certificate can pay persons with disabilities 24 years or younger a subminimum wage unless:
· they have received pre-employment services
· applied for VR and are either
· ineligible,
· eligible but not successful, or
· received counseling and guidance focused on competitive employment
· reviewed every six months for first year; annually thereafter
· documentation must be reviewed by designated state unit
· This section takes effect two years after the date of enactment of WIOA
(End of historical timeline material)


Advisory Working Session on EE Rule Discussion Topics 
Group Two Topics
John Sherman and Anita Kavitz provided a brief introduction to the three topics to be discussed within Group Two topics listed as follows: 
GROUP TWO (discussion topics for October 8, 15 & 29, 2014 meetings) 
4. Federal Implications for Olmstead
5. Capping Non-Competitive Employment
6. Eligibility of Workers
Important Considerations for Revision offered by the advisory as related to: 
· Perspectives on defining 'Integration':
1. Advocacy Organizations
· Integration provides for a mainstream environment that allows an individual with a disability to work with and interact with those who are not paid to support the individual in their employment choice. 
· Concerns with the language ‘fullest extent possible’ in the Minnesota Olmstead Plan draft. By who’s perspective? It is perhaps too subjective. My concern around ‘at times and frequencies at an individual’s choosing’ are they are not consistent with other employees experience who cannot always get that in the work setting. Is happiness a valid measurement? Complicated workplaces by their nature pose challenges and dealing with challenges is part of personal growth. We need to be thoughtful about how we measure successful outcomes. 
2. Public Partners
· Affirms above definition of integration offered by Advocacy perspective.
· There may be people paid to support, however interaction is primarily with the person/people who are not providing the support services
· We also share concerns expressed by Advocacy above. In addition, the language such as ‘as appropriate’ may ‘create holes’ and complicate interpretation. ‘Choice and personal satisfaction’ are problematic in some respects. For example, it may be skewed by situations where it is the only experience that a person has had. How can we introduce greater opportunity/choice whenever possible to ensure informed choice. We need to increase objectivity as much as possible. Can we develop some type of ‘litmus’ to enhance informed choice practices. We agreed that integration is not about ensuring that a person likes everything all the time – how can we appropriately reflect the realistic dynamic of working and the work environments people operate within. 
· Can we find better ways to explore and assess what individuals can do in employment? 
· Like what is written by CMS and Olmstead as the definition for Community Integration: “people have community access and can live, work, and socialize primarily with other people who do not have disabilities”. 
3. Extended Employment (EE) Providers
· We support the language ‘to the same extent as non-disabled individuals in comparable positions interact with others’ 
· How can we move away from the dichotomy of disabled and non-disabled? Moving toward same standards for all employees and treating people the same wherever possible and within laws and policies. Treating all individuals as people. 
· Providers help individuals with assessment and reassessment as needed during their career exploration, development, and advancement
· Helping people set goals and work toward those goals
· What about using the Department of Justice' description of integrated setting and adding to it. When ADA rule came out, VRS brought out a checklist/list of criteria to assist in determining integrated. Can we revisit that checklist to help provide clear guidance to providers? to test and measure for degree of integration? 
· Building on the draft definition proposed by the Advocacy perspectives:
· Integration in Employment: An environment that ensures an individual with a disability can work with, and interact with, those who are not paid to support the individual in their employment choice. 
· Integration: An environment in the community that ensures an individual with a disability can work with, and interact with, those who are not paid to support the individual in their employment choice. 
· How do we incorporate the wage and productivity challenges employers face in workforce? 
· We agree with providing the ‘right to fail’ but not ‘forcing to fail’ in job tryouts as cited in the example of Rhode Island's plan. 
· Based on information from top managers involved in the Rhode Island plan. The aggressive schedule established for people exiting various programs came from intense negotiations and the agencies there will be held to them. 
· If we do not comply, the Department of Justice will hold us accountable.
4. VRS - EE Rule 'Owner' and Accountable Agency
· The spirit and direction of Olmstead is clear: the whole environment is integrated… ‘normalized’ environment in integration.
· Competitive employment by definition means individuals are compensated the same for the same job. 
· MN experience and concern with number of individuals in competitive employment has stayed static in past 5-10 years; we must come up with something that ‘moves the dial’.
· What are the resources that are needed to make meaningful progress and what is needed for integration
· A weakness to the old checklist is that it must be used for every individual and it requires ongoing frequencies/intervals for retesting. This testing and retesting is resource intensive. 
Recap of Working Session
The advisory discussed integration on three levels: 1. community/overall, 2. integration in employment, and 3. integration in the form of a checklist or similar tool in order to test for determination. The three levels were described as follows: 
Community Integration: “People have community access and can live, work and socialize primarily with other people who do not have disabilities”. 
A. Integration in Employment: An environment that ensures an individual with a disability can work with, and interact with, those who are not paid to support the individual in their employment choice. 
B. Integration in Employment: An environment in the community that ensures an individual with a disability can work with, and interact with, those who are not paid to support the individual in their employment choice. 
Integration Checklist: List of criteria to assist in determination of integrated setting. Review past VRS ‘checklist’ to test and measure for integration. 
The discussion was drawn to a close due to meeting end. 
Next Steps & Wrap Up 
1. Request to review the VRS ‘Integration checklist’. VRS EE staff will email to the advisory committee. 
2. Preview for October 15th Working Session:
· Updates on Group One and/or Two Topics as needed 
· Continue discussion on Group Two Topics:
· Federal Legal Implications for Olmstead
· Capping Non-competitive Employment 
· Eligibility of Workers 
Remaining 2014 Advisory meeting dates are:
· Oct 15, 29
· Nov 12, 19
· Dec 10, 17
Meeting Adjourned
The meeting was adjourned at 2:30pm. 
Page 1 of 9

