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No. L12782836 and the other on deposxt was 1ssued by the

COUNTY OF SCOTT L _ i TOWNSHIP OF CREDIT RIVER
N o . MARTIN V. MAHONEY, JUSTICE

Firet ‘National Bank of Montgomery,

‘-.,o_' o Plaintiff, | |
Vs. . . oo : FINDINGS OF FACT ‘
Lo . . - .. " . CONCLUSIONS OF. LAW
.Jerome Daly, . T - AND. : ,
ORI : | ' JUDGMENT -

' Defendant.'

The aboveﬂentitled action came on before the Court"‘

“on January 22, 1969 at 7: 00 P. M., pursuant to Motion and
_Notlce of Motlon and Order to Show Cause, a true and correct :

: copy of whlch ‘is attached hereto f;pagellat LY.

An action for the. recovery'of'the posseseion of‘Real
Property was brought before thls Court’ for’ trlal on December '
7, 11968 at 1) ;00 A. M., by Jury.\ A true and correct copy of

the Judgment and Decree entere& by this Court on December 9,

“ 1968 is attached hereto apages'iﬁ’thku 17.

Oon January 6, 1969 this Court flled a Notice of Re*

+ fusal to Allow Appeal w1th the Clerk of the bistrict Court,

Hugo L. Hentges, for the County of Scott and State of Mlnnesota,‘

which is attached hereto,upagesUlsslg.& 20..

¥

Minnesota Statutes Annotated 532,38 required that

‘the Appellant, First National Bank of Montgomery-&eposit with

the Clerk of the District Court within ten (10) days, two
($2.00) Dollars (lawful money of the United States) for pay= 95"J”:ﬁ
ment to the Justice of the Peace before whom the cause was
tried. This is one of the conditions for the allowance of
an appeal. |

Two‘oneffél.OO) Dollar Federal Reserveiﬁotes uere

deposited with the Clerk of the Dist¥ict Court. One was issued

. by the Federal Reserve Bank of San Francisco,,bearing Serial

Federal Reserve Bank of Minneapolis bearing Serial No.
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contrary ‘to Article 1,. Section 10 of the Constitution of the

'of Faot and Conclusions of Law.le"*“’"

for hearing before this Court on January 22, 1969 ‘at 7:00 P. M.
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This COurt determined that/said Notes on their face were ,TQ’**

United Statee and also, based upon the evidence deduced at- the 3

hearing on December 7, 1968 . the Notes were without any lawful

) .
L

consideration and therefore were void; however, thia Court in-~“
dicated it would give the Plaintiff ‘First National Bank of

Montgomery; & full and complete hearing with reference to this

"issue.
[}

No hearing was requeeted and this Court ‘was ordered

to show cause before the District Court ‘ag to why the Appeal

. .
A

should not be allowed 'ffniﬁ;fziu “ ; ' ‘ o "1

Therefore, this Court ordered a hearing before this
l

COurt on January 22 1969 for the purpoees of making Findinge

| Pureuant thereto, the above—entitled action came on.

"




The First National Bank of Montgomery made no appearanqe
althoﬁgh service of'thelMotion and Order was served!upen
Ralph Hendrickson, its Cashier, on January 20,1965; No ‘
,contihuanceiwas requested by Plaintiff or its Attorney.
The Defendant appeared by and on behalf‘ofre}mself.
' After waiting for one hour for the Bank or its

representative to appeer'the’Ceurt recieved the testimony of Defendant.

Now, Therefore, based upon‘all of the files, recordeﬁai”
and pfeEeédings herein and the evidence offered this,géurt
'makes the following Findings of Fact, Conclusions of Law,

Judgment and Determinetien with reference to the .allowance

of an appeal:

FINDINGS OF FACT, CONCLUSIONS OF LAW, JUDGMENT AND DETERMINATION

'

1. That the Federal Reserve Banking Corporatlon 1s a Unlted
States Corporatlon with twelve (12} eanks throughout the

Unitéd States, 1nclud1ng New York, Mlnneapolls and San Francisco.
That the First Natlonal Bank of Montgomery is also a Unlted
States Corporation, incorporahed and ex1st1ng under the laws

of the Unzted States and is a member of the Federal Reserve

System, and mofe spe01f1ca11y, of the Federal Reserve Bank of

o
D p

Minneapolis.
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2 That because of the 1nterlock1ng activlties,ntransactions E

of the Unlted States and is a member of the Federal Reserve

System, and mote spec1f1cally, of the Federal Reserve Bank of

A I
L S

Mlnneapolis.

and practices,,the Federal Reserve Banks and the Natlonal Banks

are for all practlcal purposes, in the law, one and the same bank.

R As is evidenced from the boolf "The Federal Reserve System;

n
Its Purposes and Functions: put out by the Board of Governors

of the Federal Reserve System, Washington, D. C.,"1963, and from
other evidence adduced herein, the“éaid Federai Reserve Banks
and Natlonal Banks create money and credit upon their books

and. exercise the ultimate prerogatlve of expanding and reducing

. the supply‘of money or credit in the United States. To il-

lustrate the admission of rheir'activity, pages 74 through
78 are attached hereto as Pa98812l;c22 & 23. . ' .

The creation of this money or credit constltutes the

creation of fiat money upon the bookg of these banks.

: ' ' - 3 -
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When the feaeral Reserve Bankslénd National Banks
acquire United States Bonds and Securities, State Bonds and
Securities, State Subdivision Bonds and Securities, mortgages
on private Real property and mortgagés on private personal
property, the said‘banks create the monéy and credit upon
their books by bookkeeping eﬁtry. The first time that the
money comes into existance is when they createiit on their
bank bopks by bookkeeping entry. The banks create it out of
" nothing. No substantial fund of gold or silver ié back of
it, or aﬁy fund at all,

' The mechanics followed in the acguisition‘of United
States Bonds are as follows: The Federal Reserve Bank placés
its name on a United States Bond and goes to its banking
fbdoks and credits the United States Government for.an equal
"amount of the face value of the Bonds. The money or credit
first comes into existance when they create it on %he books of
the bank.

The Federal Reserve Bank of Minneapolié obtains
Federal Reserve Notes in denominations of One ($1.00) Dollar,
" Five, Ten, Twenty, Fifty, One Hundred, Five Hundred, One

Thousand, Ten Thousand, and One Hundred Thousand Dollars for

Ll - ———d - Lt .t _~ - — =1



Federal Reserve Notes in denominations of One {$1.00) Dollar,
Five, Ten, Twenty, Fifty, One Hundred, Five Hundred, One
Thousand, Ien Thousand, and One Hundred Thousand Dollars for
the cost of the printing of each note, which is less than oné
cent. The Federal Reserve Bank must deposit with the Treaéurer
of the United States a like amount of Bonds for the Notes it
receives. The Bonds are without lawful consideration,'as the’
Federal Reserve Bank created the money and credit upon the
books by which they acquired the Bond.

The net effect of the éhtire tfansaction is that the
Federal Reserve Bank obtains Federal Réserve_Notes comparable
to the ones they placed on file with the Clerk of the District
Court, and a specimen of which is above, for the cost of print-

" ( See page 41)
ing only. Title 31 U.S.C., Section 462/attempts to make
Federal Reserve Notes a legal tender for all debta, public and
private. From 1913 down to date, the Federal Resefve BanksJ:r
and the National Banks are privately owned. 'As of March 18,
« 4 =
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,kéll gold backing is removed from the said Federal Reserve
Notesy No gold or silver backs up these notes.

The Federal Reserve Notes in guestion ig‘this case
are unlawful and void upon the following grounds:

A. Said Notes are fiat money, not redeemable in
gold or silver ceoin upon their face, not backed by gold or
silver, and the notes are in want of some real or substantial
fund being provided for their payment in redemption. There
is.no mode provided for enforcing the payment of the same.
There is no mode providing for the enforcement of the paymeﬁt
of the Notes in anything of value. | |

B. The Notes are obviously not gold or silver coin.

C. The sole consideration paid for the One Dollar
Federal Reserve Notes is in the neighborhood of nine—teﬁths
of one cent, and therefore, there is no lawful consideration
behind said Notes.

D. That said Federal Reserve Notes do not conform
‘to Title 12, Uniﬁed States Code, Sections 411 and 418. Title
31 USC, Section 462, insofar as it attempts to make Federal

' Reserve Notes and circulating Notes of Federal Reserve Banks

~ - . - - LY 4
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' Reserve Notes and circulating Notes of Federal Reserve Banks

and National Baning Associations a legal tender for all debts,
public and private, it is unconstitutional and void, oeing
contrar& to Article 1, Section 10, of the Constitution of -
the United Staten, which prohibits any State from making any-
thing but gold or silver coin a tender, or impairing the ob—J
ligation of contracts.

'. IN CONCLUSION, it is therefore the further judgment u
and.dotermination of this Court: ‘

_ 1. That the original Judgment entered‘herein on
Deceﬁberlg, 1968 is in all respects confirmed; |
2. That the Federal Reserve Notes on deposit with

the Clerk of the Court are not lawful money of the United

, States; are in violation of the. Constxtution of the Unlted

- 1
A .

. States and are not valid for any purpose. o

3. That M.S.A. 532. 38 requiring $2 00 to be deposited'
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with the Clerk of District Court within ten (10) days of the
_entry of Judgment was not complied with. Thét the conditions
prereéuisite to this Court allowing an appeal have not been
complied with. That this Court's Notice of its Refusal to
Alléw Appeal dated January 6, 1969 is hereby made absolute.

4. That following memorandum is attached and made

a part of this decision.

MEMORANDUM

Article 1, Section 10 of the Uniteé States Constitution
. provides that no State shall make anything bﬁt gold and silver
coin a legal tender in payment of debts.

The actlof the Clerk of the District Court is the
act of the State. The Clerk of the District Court is the agent
of the Judicial Branch of the Government of‘the State of Minne-
sota. See Birstoe et al vs. The-Bank of the Commonwealth of
Kentucky 11 Peters Reports at Page 319, "A State can act only
through its agents; and it would be abéﬁrd to say that any act |
was not done by a State which was done by its authorized agents;"

The bank attempted to‘get the Clerk of District



' -

Court to pefforﬁ an'act contrary to the Constitutién of the
United States. The states have no power to make bgnk.notes
a legal tender. See 36 Amer Jur on Money, Section 13, attached
hereto, pages 24 and 25

See also 36 Amer. Jur. on Money, Section 9, attached
hereto. Bank Notes are a good tender as money unless specificaln
ly objected to. Their consent and usage is based upon their
convertability of such notes to coin at the pleasﬁre of the
holder upon presentation to the bank for redemption. When the «

inability of a bank to redeem its notes is upenly avowed they

‘instantly logse their character as money and their circulation

as currency ceases.
There is also no lawful consideration for these notes
to circulate as money. See pages 74 through 78 of "The Federal

System;VIts Purposes and Functions", a copy of which is attachéd

pages 21 thru 23
hereto. / The banks actually obtained these notes for the cost



of the printing. There is no lawful consideration for said
Notes, '
A lawful consideration must bxist for a Note. See

A

17 Amer. Jur. on Contracts, Section BSsz;éoélso Sections

. . ' '
215, 216 and 217 of 11 Amer. Jur. 2nd on Bills and Notes/7 B
As a matter of fact, the "Notes" are not Notes at z#1l, as they
contain no promise to pay.

The ac@ivity of the Federal Reserve Banké of
Minneapolis, San Francisco and the First National Bank of
Montgomery is contrary to public policy and the Constitution
of the United States and constitutes an unlawful creation of
money and credit and the obtaining of money and credit for no
.valuable consideration. The activity of said banks in creat-
iné money &and credit is not warranted by the Constitution of
the United States.

The Federal Reserve and National Banks exercise
an exclu51ve monopoly and privilege of creating credlt and
.issuing their Notes at the expense of the public,'which does
not receive a fair equivalent. This schgme is for the benefit
-of an idle monocpoly and is used to rob, blackmail and oppfess
the thé producers of wealth. |

The Federal Reserve Act and the National Bank Act
is in its operation and effect contrary to the whole letter and
spirit of the Constitution of the United States; confers an
unlawful and unnecessary powgrlon private parties; holds all’
of our fellow citizens in dependance; is subversive to the |
rights and liberties of the people. It has defied the laﬁfully -
constituted Government of the United States. The two banking

‘1?2; -.4‘/044-4(- 4 - R
acts and Sec., 462 of Title 31, U.S. c‘/are therefore uncon-

' stitutional and void.



The law ieaves wfongdoers where it finde them. See:

1 Amer. Jur. 2nd on actions, Sections 50, 51 and 52 whic?

are attached hereto and made & part hereofjfwywvas’awwf ¥

Thig Court therefore is not allowing the appgal_

gamary] £ 1969

MARTIN V. gMAHONEY/' ' 7 —
JUSTICE OF THE PEACE 7

CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA

FURTHER MEMORANDUM '

The jurlsdlctlon of this Court is cohfered by Article

6, Secs 1 of the Minnesota Constltutlon "Sec. 1. The judicial

power of the state is hereby vested in .a Supreme court, a { - L

District Court, a probate court, and such other Courts, minor-’

judicial officers and commissioners with jurisdiction inferior

to the District Court as the legislature may establiseh.”

The pertinant'parts of the United States Constitution

are as followsy along with the Declaration of Independence:

DECLARATION OF INDEPENDENCE 'WE THEREFORE the Representa- -

‘‘‘‘‘‘ ~# ale TThitad Qatas af America. In SecTioN 8 The Congress ghell have “-

mwne Tintiog
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District Court,

judicial officers a
to the District Court a
The pertinant parts of

are as followsy along with the Declaration

DECLARATION OF INDEPENDENCE

(Unanimously Adopled in Congress, Juty 4, 1178,
at Phliadelphia)

When, In the course of human events,
it-becomes necessary for one people to
dissolve the political bands which have
connected them with another, and to as-
sume among the powers of the earth, the
separate and equal station to which the
Laws of Nature and of Nature's God en-
tities them, a decent respect to the opin-
ions of mankind requires that they
should deciare the causes which impel
them to the separatlon.

We hold these truths to be self-evident,
that all men are created equal, that they
are endowed by thetr Creator with cer-
tain unalienable Rights, that among these
are Life, Liberty and the pursuit of Hap-
piness, That {o secure these rights, Gov-
ernments are instituted among Men, de-
riving their just powers from the con-
gent of the governed. That whenever any
Form of Government becomes destruc-
tlve of these ends, it Is the Right of the
People to alter or to abolish 1it, and to
institute new Government, laying its
foundation on such principles and or-

ganizing its powers in such form, as to

them shall seem most likely to effect
thelr Safety and Happiness. Prudence,
Indeed, wilt dictate that Governments
long established should not be changed
for light and transient causes; and ac»
cordingly all experlence hath shown, that
mankind are morte disposed to suffer,
while evils are sufferable, than te right
themsalves by abolishing the forms to
which they are aceustomed., But when
a long train of abuses and usurpations,
pursulng invariably the same Object
evinces a design to reduce them -under

a pruia
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‘WE THEREFORE, the Representa- |

tives of the tinited States of America, In
General Congress, Assembled, appealing
to the Supreme Judge of the world for
the rectitude of our intentions, do, in the
Name, and by authority of the good Peo-
ple of these
and declare, That these United Colonles,
are and of Rlght ought to be free and
independent States; that they are Ab-
solved from all Allegiance to the Brit-
ish Crown, and that all political con-
nection between them and the State of

Great Britain is and ought to be totally -

dissolved; and that as ¥Free and Independ-
ent States, they have full Fower to
levy. War, conclude Peace, contract Al-

liance, establish Commerce, and to do all ::

other Acts and Things which Independ-
ent States may of right do. And for the
support of this Declaration, with a firm
reliance on the protection of Divine
Providence, we mutually pledge io each
other our Lives, our Fortunes, and our

sacred Honor.
T _JOHN HANCOCK.
~ THE, CONSTITUTION OF THE
UNITED BTATES

We the People oF THE UNITED STATES,
IN ORDER TO FORM A MORE PERFECT UNION,
ESTABLISH JUSTICE, INSURE DOMESTIC TRAN-
QUILLITY, PROYIDE FOR THE COMMON DE-
FENSE, PROMOTE THE GENERAL WELFARE,
AND SECURE TilE BLESSINGS oF LiIsERTY TO
QURSELVES AND OUR POSTERITY, DG ORDAIM

AND EsSTABLISK THIS CONSTITUTION FOR

THE UNITED STATES OF AMERICA.

Article T
gperion 1. All legisiative Powers hete-

" In granted shall be vested in a Congress
- of the Unlted States, which shall consist

of n Senale and House of Representa-
tives, -

Colonies, solemnly publish

- ] grant Letters of

‘o comm Money,

nd commissioners with jurisdiction inferior
s the legislature may establish,”

the United States Constitution

of Independence:

Power To lay and collect Taxes, Dutles,
Imposts and Exeises, to pay the Debts |
and provide for the common Defence |
and general Welfare of the United States;
but ell Duties, Imposts and Excises shall
be uniform throughout the Unlted States;

To borrow Money on the credit ol the
United States; R

thereof, axd of foreign Coln, and flx the

gtandard of Weights and Measures; |

—— ~l

i "To make al! Laws which shall be nec- )

regulate the Value -~

gecrioy 8. The Congress shell have :, .

essary and proper for carrying into Exes

. cution Yhe foregoing Powers, and all

other Powers vested by this Constitution
. In the Government of the United Stales,
i__,‘_”' in any Department or Officer therenf.

geerroN 10, No State ghall enter Into

any Treaty, Allipnce, or Confederation

any Thing

il S

Tender Ifi Payment of Debts; pass any
facto. Law, ot
Con4

Hillof Atfalndér, ex post |
Law Impalring 'thé_,Obllgatlon of Con
{acts, or grant eny Title of No}_:liityT

gpeTioN 2. The judlcial FPower shall

extend to all Cases, in Law and Equity,
arising under this Constitution, the Laws
| of the Unlted States, and Treatles made,
] or which shall be mnde, under their Au-
| thority;—to all Cases affecting Ambassa-
| dors, other public Ministers and Consuls;

.- - 8

i

Margue or Reprisal;
coin Money; emit Bllis of Credit; make
but gold and_ sliver Coin_s_



Article V1.

All Debts contracted and Engagements
entered into, before the Adoption of this
Constitution, shall be as valld against the
United States under this Constitution, as
under the Confederation.

This Constitution, and the Laws of the
United_States_which_shall bé made In
Pursuange théredf and " "nll "~ Treaties
made, or which shall be made, under the
Authorlty of the United States, shall be
the supreme Law of the Land; and the
Judges Jii every State shall Be bound
thereby, any Thing In the Constitutlon or
Laws of any State to the Contrary not-
withstanding.

‘The Senators and Representatives be-
fore mentloned, and the Members of the
severa! State Legislatures, and al execu-
tive and judiclal Officers, both of the
United Siates and of the several States,
shall be bound by Cath or Affirmatlon, to
support thls Constitutlon; but no relig-
lous Test shali ever be required as a

Quallfication to any. Ofce or
Trust under the United States. publlo

: " Ardicle L.

1

|

|'  Congress shall make no law respecting
|" an establishment of religion, or prohiblt-
! ing the free exercise thereof; or abridg-
ing the freedom of speech, or of the
press; or the right of the people peace-
‘ ably to assemble and to petition the Gov-

i ernment for a redress of grievances,

! Article VII,

In Suits at common law, where the
‘ value in controversy shall exceed twenty
| dotlars, the right of trial by jury shall be !
':preserved. and no fact tried by a jury,

shall be otherwise re-examined in any
Court of the Untied States, than accord«
Ing to the rules of the common law.

- “Article IX,

The enumeration of the Constitution,
of certain rights, shall not be econstrued
to deny or disparage others retalned by
i1 the people. . '

YA A me e

Article XIV.

SecrioN 1. All persons born or natural-
fzed in the United States, and sublect to
the jurlsdiction thereof, are citizens of
the United States and of the State where-
in they reside. No State shall make or
enforce any law which shall abridge the
privileges or immunities of citizens of
the United States; nor shall any State
deprive any person of life, liberty, or
property, without due process of law;
nor deny to any person within its juris-
diction the equal proiection of the laws,



tive and judicial Officers, both of the | HATLICIE L.

United Stotes and of the several States H The en
e umeration of the Constl
shall be bound by Oath or Affirmatlon, to | of certain rights, shall not be cin:l::luoer:i'
support this Constitutlon; but no relig- ' to deny or disparage others retained b
fous Test shall ever be required a8 a ; the people w“w- 1
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Qualification to any, Ofce
~ or
Trust under the United States. publie

Nothing in the Constitution or Laws of the quied States
limits the jurisdiction of this Court. The Constitﬁtion of
Minnesota Does Not limit the jurisdiction of this unrt. It
therefore has complete jurisdiction to render justice in this
Cause. See 16 Am Jur 2d “Constitutional Law Sections 219 thru.
221. Aﬁéﬁaéf‘“‘}- . Whén a Court is created the judicial power
is confered by the Constitution,/and not by the act creating the
Court. See the Bill of Rights 6f the Minnesota Constitution.
Furthermore, the First National Bank of Montgomery invoked the
jurisdiction of this Court and never has queétioned_its‘juriédiction
to decide all issues presented to this Court.

As to the effect of an unconstitutional law se 16 Am Jur 28
Constitutional Law Sections 177 thru 179 attached hgreto,fh?493;_?5f
The meaning of the Constitutional provision "No State Shall

make any thinglbuﬁ Gold and Silver Coin a tender in payment of
debts" is direct, clear, unambigious .and witﬁout ény qualification.
This Court is without authority to interpoi&te aﬁy exception.

My duty-is simpiy to execute it, as written, and to pronpunce

the 1egal result From an examination of the case of Edwards v,
Kearzey, 96 U.S. 595, the Federal Reserve Notes {Fiat Money), '
which are attempted to be made a legal tender, are exactly what

the authors of the Constitution of the United States intended ' é B

T
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to prohibit. No State can make these Notes a legal tender;
Congress 1s incompetent to authorize a State to make the Notes
a legal tender. For the effect of binding Constitutional provisions
see Cooke V. Iverson 108 M, 388 and State v. Sutton 63 M. 147
?5{gg,c1:/%¢kggz . This fraundulent Federal Reserve System and
National Banking System has impaired the obligation of Contract,
promoted disrespect for the Constitution and Law and has shaken
society to its foundations.

The Court is at a loss,lbecause of the non-appearance of
" plaintiff to determine, upon what legal theory, Plaintiff could
possibly claim that the Notes in gquestion are a legal tender. If
they have any validity it must come from the Constitution of the
United States and.laws passed pursuant thereto. Inquiry was made
of Mr. Daly as to what laws these Notes could be 'possibly be |
based upon to sustain their validity. To aid the Court he presented
the following: See'%%%%gu3$‘$‘gZd containinngection 411;412,
417,418,420 or USC Title 12 and Title 31USC Sec. 462.

On the one hand section 411.holdg: and states that the
Notes are to be used for the purpose of making advances to
Federal Reserve Banks thru Fedéral Reserve Agents and for ﬂo

other purposes. Then Title 31 Section 462 states "All -~-Federal
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Federal Reserve Banks thru Fedéral Reserve Agents and for no

other purposes. Then Title 31 Section 462 states "All ~---Federal

Reserve Notes and circulating Notes of Federal Reserve Banks and

National Banking Associations heretofore or hereafter igsued,
shall be legal tender for all debts public and privéte.“

The Constitution states "No State shall make any thing but
Gold and Silver Coin a legal tender in payment of debts." The

above refered to enactments of Congress states that the Notes

‘are a legal tender. There is a direct‘conflict between the

Constitution and the Acts of Congresst-lf the Constitution is
not controling then Congress is above and has superior authority
from the Constitution and the PeoPle'who.ordainediand established
it.
| Feger i 4>
Title 31 USC Section 432/is in direct conflict with the
Constitution in so far, at least, that it attemptg to make

'?

Bodranall Reserpve Netes a Degal Tendef, The censtitution is the
1o .

o

!
+



Supreme Law of the Land. Sec. 432 is not a law which is made
in pursuance of the U.S.Constitution. It is unconstitutional
and void, and, I se hold. Therefore,‘the two federellReserve
Notes are null and void for any lawful purpose so far as this
case is concerned and are not a valid deposit of $2.00 with
the Clerk of the District Court for the purposeeof effecting
an Appeai from this Court to the District Court. I hold that
this case has not been lawfully removed from this Court and
Jurisdiction thereof is still vested in this Court.

However, there is a second greund of possible invalidity
of theee'Federal Reserve Notes and that is that the Notes are
invalid because on no theory are they baged upon a valid,
adequate or lawful consideration. |

At the hearing scheduled for January 22,1969 at 7 PM
Mr. Morgan, nor any one else from or representing the Bank,
attended to aid this Court in making a corfece determinatioe.

Mr, Morgan appeered at the trial on December 7,1968 and
appeared as a witness to be candid, open,direct,‘ekperienced
- and truthful. He testified to 20 years of experie&ce with the

. Bank of America in Los Angeles, the Marquette National Bank of



- and truthful, He testified to 20 years of experience with the

. Bank of America in Los Angeles, the Marquette Natiénal Bank of
Minneapolis and the Plaintiff in this case. He seemed to be
Familiar with the operations of the Federal Reserve System.

He freely admitted that his Bank created‘ali of the money or
credit upon its boqks with which it acquired the Note of May
8,1964. The credit first came into existence when the Bank
Created it upon its Books. Further he freely admitted that no
United States Law gave the Bank the authority to do this. There
was obviously no lawful consideration for the Note. The Bank
parted with absolutely nothing except a little ink. In this case
- the evidence was on January 22,1969 that the Federal Reserve Banks
obtain fhe Notes for the cost of the printing only. This seems
to be confirmed by Title 12 USC Section 420. The cost is about
g/iOths of a cent per Noté, regardless of the amoﬁht of the
Note. The Federal Reserve Banks cfeaﬁe all of the Money and

Credit upon their books by bookeeping entry by which they acquire

11



United States and State Securities, The collateral required to
obtain the Notes is, by section 412, USC, Title 12 is a deposit
of a like amount of Bondé; Bonds which the Banks acquired by
creating money and credit by bockeeping entry. \

No rights can be acquired by fraud. The Federal Reserve
Notes are acqguired thru the use of unconsitutional statﬁtes
and fraud.

The Common Law requires.a lawful consideration for any -
Contract or Note. These Notes are void for failure of a lawful
consideration at Common Law, entirelf apart from any Constitutional
Considerations. Upon this ground the Notes are iineffectual '
for any purpose. This seems to be the principle objectidn to
paper Fiat Money and the cause of its depreciation and failure
down thru the ages. If allowed to contihue'Federai Reserve Notes
will meet the same fate. It would have been helpful had Mr.

Morgan appeared at the last hearing. It is tﬁis Court's under-
standing that as of March 18,1968 all Gold and Silver backing
.was taken from the Notes in QUestion.

This Court determines that the Appeal requiyement of the

Statutes of the State of Minnesota have not beén complied withi

The Appeal therefore is not allowed and my Docket so shows.

BY THE COURT

January 23,1969 : MARTIN V. MAHONEY {
JUSTICE OF THE PEACE ’
CREDIT RIVER TOWNSHIP
SCOTT COUNTY ,MINNESOTA




¥ S , MOTION AND NOTICE OF MOTION AND

V5. ORDER TO SHOW CAUSE

Jerome Daly, Defendant.

To: Plaintiff above named and to its Attorney Theodore R. Melby .
e o .

Sirs: .
You will please take notice that the Defendant, Jerome baly,
4 "

will move the above named Court at the Credlt Rlver Tewnship Village
Hall, Scott County,Minnesota before Justice Martin V. Mahoney

at 7 P.M. on Wednesday January 22,1969 to make flndlngs of fact,.
Conclusions of law and order and Judgment refusing to allow Appeal
on the grounds that the two One Dollar Federal Reserve Notes are

unlawful and void and are not a deposit of Two Dollars in lawful
a

money of the United States to perfect the Appeal, ‘}+w£ b ﬂuuﬂ// 5 e
(ﬁivﬁd”fﬁﬂliéf A 4//2L—</y/ﬂ¢54/5;;f?m{”
January 20,1969 ' S A ﬂ //

_ JeromeﬂDaly
) Attorney for hlmself
/ Street

' ORDER |

On apnlication of Defendant Jerome Daly, it apnearing that. an
exigency exists because thls Court is Ordered to show cause at Glencoe,
Minnesota on January 24,1969 why this Court should. not allow the
Appeal herein, therefore, | ' o

IT IS HEREBY ORDERED that Plaintiff appear before this Court
on January 22,1969 at 7 P.M. at the Creait River Town Hall, Scott
County, Minnestoa, and Show Cause why this Court should not, at a

hearing to be held at that time when both sides will be given the

LT S

opportuniﬁy to present evidence, grant the Motion and rellef requested
by Defendant Jerome'Daly and why this Court's Notice: of’Refusal to
Allow Appeal hefein should not be made absolute.. ;

Serv1ce of the above Order ghall be made

Attcrney or Agents.: B THE téURT

R ARTIN V. ‘MA USTICE OF 1§ PEACE

January 20,1969 :

o

| R i

T
i



First National Bank of Montgomery, : ﬂ{'

Plaintiff,
Vs, JUDGMENT AND DECREE
Jerome Daly, Defendant.

+ i

The above entitled action came on before the Court and a Jury
of 12 on December 7,;1968 at 10:00 A.M, Plaintiff appeered by its
President Lawrence V, Morgan and was represented by its Couhsel
Theodore R, Mellby. Defendant appeared on his own behalf.

A Jury of Talesmen were called, impanneled and sworn to try
the ‘issues in this Case. Lawrence V. Morgan was the only witness
called for Plaintiff aﬁd‘Defendant testified as the oniy witness in
his own behalf.

Plaintiff brought this as a Common Law action. for the recovery
of the ﬁossession of Lot 12, Fairview Beach, Scott County,Minn.
Plaintiff claimed title to the Real Property in guestion by foreclosure
of a‘ﬁote'and Mortgage Deed dated May 8,1964 which Plaintiff claimed
‘was in default at the time foreclosere proceedings were started.

" Defendant appeared and answered that the Plaintiff created
the money ahd'credit upon its own books by bookeeping .entry as the
consideration for the Note and Mortgage of May 8,1964"and alleged
failure of consideration for the Mortgage Deed and alleged that the
Sheriff's sale passed no title to Plaintiff, B

The issues tried to the Jury were whether there 'was a lawful
consideration and whether Defendant had waived his rights to complain
about the consideration having paid on the NoteAfor glmost .3 years.

Mr. Morgan admitted that all of the money or credit which was

._used as a consmderatlon was created upon their books, that this was

'_‘standard banklng practlce exercised by their bank in combination

e

with the Federal Reserve Bank of Minneapolis, another prlvate Bank,
further that he knew of no United States Statute or Law that gave
the Plaintiff the authority to do this. Plaintiff further claimed

that Defendant by using the ledger book created credit and by paying



on the Note and Mortgage waived an?’right to complain about the
Consideration and that Defendant was estopped from doing so. |

At 12:15 on December 7,1968 the Jury returned a unaminous
verdict for the Defendant.

Now therefore, by virtue of the authority vested in me pursuant
to the Declaration of Independence, the Northwest Ordinance of 1787,
the Constitution of the United States and the Constitution and laws’
of the State of Minnesota not inconsistent therewith;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That Plaintiff is not entitled to recover the possession
of Lot 19, Fairview Beach, Scott County, Minnesota according to
the Plat thereof on file in the Register of Deeds coffice.

| 2. That because of failure of a lawful consideration the Note

and Mortgage dated May.8,1964 are null and void.

3. That the'Sheriff's sale of the above described premises
held on June 26,1967 is null and void, of no effect.

4. That Plaintiff has no right, title or interest in said

premises or lien thereon, as is above described. e
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4. That Plaintiff has no right, title or interest in said
premises or lien thereon, as is above described. e

5. That any pfovision in the Minnesota Constitution and any
Minnesota Statute limiting the Jurisdiction of.this Court is repugnant
+o the Constitution of the United States and to the Bill of Rights
of the Minnesota Constitution and is null and void and that this
Court has Jurisdiction to render complete Justice in this Cause.

6. That Defendant is awarded coats in the sum Ofﬂ$75'00 and
execution is hereby issued therefore.

7. A 10 day stay is granted. L

8. The following memorandum and any supplemehtal memorandum
made and filed by this Court in support of this-Judgment is hereby

made a part hereof by reference.

Dated December 9,1968

JUSTICE OF THE PEACE
[ CREDIT RIVER TOWNSHIP
LSCOTT COUNTY, MINNESOTA
4
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MEMORANDUM
The issues in this case were simple. There was no material

dispute on the facts for the Jury to resolve. |

| Plalntlff admitted that it, in combination w1th the Federal
Reserve Bank of Minneapolis, which are for all practlcal purposes,
because of there interlocking activity and practlces, and both
belng Banking Instutions Incorporated under the Laws of the United
Stetes,.ere in the Law to be treated as one and the eame Bahk, did-
eteate tﬁe entire $14,000.00 in money or credit upon its own books
by bookeeping entry. That this was the Consideratioﬁ ﬁsed to support
the Note dated May 8,1964 andthe Mortgage of the same date. The money
and credlt first came into existance when they created it. Mr. Morgan
admitted that no United States Law or Statute existediwhich gave
hig the ‘right to do this. A lawful consideration must exist and be
'ntendereawto support the Note. See Anheuser-Busch Brewing Co. v.
Emma Mason, 44 Mlnn. 318, 46 N.W. 558, The Jury found there was no
lawful c0n51deratlon and I agree. Only God can created something of

value out of nothing.



valuéioutlbf nothing.

Even if Defendant could be charged with waiver or -estoppel -as
' .-a matter of Law this is no defense to the Plaintiff. The Law leaves
wrongdoers where it finds them. See sections 50, 51 and 52 of Am Jur
2d "Actions" on page 584 -"no action will lie to recover on a claim
based upon, or in any manher depending upon, a fraudulent, illegél,
or immoral transaction or contract to which Plaintiff was a party.

Plaintiff's act of creating credit is not authorized by the
Constitution and lLaws of thé United States, is unconstitutional and
void, and is not a lawful consideration in the eyés of the Law to
support any thing or upon which any lawful righté can be built,

Nothing in the Constitution of the United States limits the
Jurisdiction of this Court, which is one of original Jurisdiction
wﬂith right of trial by Jury guaranteed. This is a Common Law Action.
Minnesota cannot limit or impair the power of this Court td render
Complete Justice between the parties. Any provisions in the Constitution

1 .
and laws of Minnesota which attempt to do so’gﬁé’repugnant to the

16
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Constitution of the United States and ﬁék void. No questlon as to

f‘H

the Jurisdiction of this Court was raised by either party at the
13
trial Both parties were given complete liberty to submlt any and

4

all facts and law to the Jury, at least in so far as they saw flt,

[

No complalnt was made by Plaintiff that Plalntlff did not

recieve a fair trial. From the admissions made by Mr. Morgan the

path of duty was made direct and clear for the Jury. Their Verdict,

r.,

could not reasonably have been otherwise. Justice was rendered

~completely and without-denial, promptly and without delay, freely and
. if)'
without purchase, conformable to the laws in this Court on<December

. - ../..?‘-l" "‘l\ .

i T .‘.‘-
P " lf.‘ " )

THE coun'i': ‘ (}’?/

;’ﬁ"f JQ,
}
, HONEY !
, J HE PEACE
CREDIT RIVERNTOWNSHIP
SCOTT COUNTY, MINNESOTA

¥

December 9,1968

Note: It has never been doubted tha a Note given OEbafConsideration
which is prohibited‘by law is voida‘It hasrbeen detefminéa, independeﬁt
of Acts of Congress, that sailing under the license of an enemy is
illegal, The emmission of Bills of Crédit upon the books of these
private Corporations, for the purposes of private gain is not

warranted by the Constitution of the United States aﬁd is unlawful.

See Craig v. Mo. 4 Peters Reports 912. This Court cggltread only that

path which is marked out by duty. M.V.M. “°

T : : S 3
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THE FEDERAL RESERVE SYSTEM

hold only a fraction of their deposits as reserves and the
fact that payments made with the proceeds of bank loans
are eventually redeposited with banks make it possible for
additional reserve funds, as they are deposited and invested
through the banking system as a whole, to generate deposits
on a multiple scale, : :

' An Apparent Banking Paradox?

The foregoing discussion of the working of the banking
system explains an apparent paradox that is the source
of much confusion to banking students. On the one hand,
the practical experience of each individual banker is that
his ability to make the loans or acquire the investments
making up his portfolio of earning assets derives from his
receipt of depositors’ money. On the other hand, we have
seen that the bulk of the deposits now existing have

- originated through expansion of bank loans or investments

by a multiple of the reserve funds available to commercial
banks as a group. Expressed another way, increases in
their reserve funds are to be thought of as the ultimate
source of increases in bank lending and investing power
and thus of deposits.

The statements are not contradictory. In one case, the
day-to-day aspect of a process is described. In a bank’s

. operating experience, the demand deposits originating in

loans and investments move actively from one bank to
another in response to money payments in business and
personal transactions. The deposits seldom stay with the
bank of origin. '

The series of transactions is as follows: When a bank
makes a loan, it credits the amount to the borrower’s

_deposit account; the depositor writes checks against his

74
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FUNCTION OF BANK RESERVES

account in favor of various of his creditors who deposit
them at their banks. Thus the lending bank is likely to
retain or receive back as deposits only a small portion of
the money that it lent, while a large portion of the money
that is. lent by other banks is likely to be brought to it by
its customers,

THE FEDERAL RESERVYE SYSTEM N

How the process of expansion in deposits and l'mnk l_oans
and investments has worked out over the years is depicted
by the accompanying chart. The curve “deposits and cur-
rendy” relates to the public’s holdings of df:mand rileposus,
time deposits, and currency. Time deposits are included

because commercial banks in this country generally engage

From the point of view of the individual bank, therefore, °/ in both a time deposit and a demand deposit business and

the statement that the ability of a single bank to lend or °

invest rests largely on the volume of funds brought to it
by depositors is correct. Taking the banking system as a
whole, however, demand deposits originate in bank loans
and investments in accordance with an authorized multiple
of bank reserves. The two inferences about the banking
process are not in conflict; the first one is drawn from the
perspective of one bank among many, while the second
has the perspective of banks as a group.

The commercial banks as a whole can create money only

I additional reserves are made available 1o them. The

Federal Reserve System is the only instrumentality endowed
by law with discretionary power to create (or extinguish)
the money that serves as bank reserves or as the public’s
pocket cash. Thus, the ultunate capability for expanding

or reducing the economy’s supply of money rests with the
Federal Reserve. )

New Federal Reserve money, when it is not wanted by
the public for hand-to-hand circulation, becomes the

reserves of member banks. After it leaves the hands of the
first bank acquiring it, as explained above, the new reserve- ™

money continues to expand into ‘deposit ‘money as it
passes from bank to bank until deposits stand in some
established multiple of the additional reserve funds that
Federal Reserve action has supplied,

75
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do not segrepate their loans and investments behind the
two types of deposits.

DEPSSITS ALD DANK LLIDEIG. . -

DEPCSITS
AMD CURRENCY

Additional Aspects of Bank Credit Expansion

- At this stage of our discussion, thch other impoﬂa;:t
aspects of the functioning of th? banking system must. e
noted. The first is that bank credit and monetary expansion
on the basis of newly acquired reserves takes place only
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FUNCTION OF BANK RESERVES

through a series of banking transactions. Each transaction
takes time on the part of individual bank managers and,

therefore, the deposit-multiplying effect of new bank

reserves is spread over a period.. The banking process thus
affords some measure of built-in protection against unduly

supply of reserve funds suddenly become available to
commercial banks.

The second point is that for expansion of bank credlt to
take place at all there must be a demand for it by credit-
worthy borrowers — those whose financial standing is

‘such as to entail a likelihood that the loan will be repaid

at maturity — and for -an available supply of low-risk

- investment securities such as would be appropriate for

. rapid expansion of bank credit should a large additional .

banks to purchase. Normally these conditions prevail,”

but there are times when demand for bank credit is slack,
eligible loans or seturities are in short supply, and the

interest rate on bank investments has fallen with the result-

that banks have increased their preference for cash. Such
conditions tend to slow down bank credit ‘expansion. In
general, market conditions for bankable paper and atti-
tudes of bankers with respect to the market exert an im-
portant influence on whether, with a given addition to the
volume of bank reserves, cxpansxon of bank credit will be
faster or slower.

Thirdly, it must be kept in mind that reserve bankmg
power to create or extinguish h;gh-powared money is
exercised through a market mechanism. The Federal
Reserve may assume the initiative in creating or extinguish-
ing bank reserves, or the member banks may take the
initiative through borrowing or repayment of borrowmg
at the Federal Reserve :
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THE FEDERAL RESERVE SYSTEM

Sometimes the forces of initiative ‘work against one

_'5 another. At times this counteraction may work to avoid

an abrupt impact on the flow of credit and money of pres-
sures working to expand or contract the volume of bank
reserves. At other times, banks’ desires to borrow may
tend to bring about either larger or smaller changes in

bank reserves than are desirable from the viewpoint of -

public policy, especially in periods when banks’ willingness
to borrow is changing rapidly in response to market forces.
The rglation between reserve banking initiative and member
bank initiative in changing the volume of Federal Reserve
credit was discussed in Chapter IIL

These additional aspects of bank credit expansion are
significant because they indicate that in practice we cannot
expect bank credit and money to expind or contract by
any simple multiple of changes in bank reserves. Expansion
or contraction takes place under given market conditions,
and these have an influence on the public's preferences
or desires for money and on the banks’ preferences for
loans and investments, Market conditions are modified

“in the course of credit expansion or contraction, but the

reactions of the public and of the banks:will influence
the extent’and nature of the changes in money and credit
that are attained. B

M anagement of Reserve Balances

In managmg lts reserve balances an individual commer—

cial bank constantly watches offsetting mﬁows and out- -

flows of deposits that result from activities of depositors
and_botrowers. It estimates their net impact on its depos-
its and its reserve posmon Its day-to—day management”

78 . o -
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“CHAPTER X

RELATION OF RESERVE BANKING TO CURRENCY.

The Federal Beserve System is responsible for providing an elastic
supply of curreng' In this function it pays out currency in response
to the public’s demand and absorbs redundant currency.

N important purpose of the Federal Reserve Act was
to provide an elastic supply of currency — one that
would expand and contract in accordance with the needs
of the public. Until 1914 the currency consisted principally
of notes issued by the Treasury that were secured by gold
or silver and of national bank notes secured by specified
kinds of U.S. Government obligations, along with gold
and silver coin. These forms of currency were so limited
in amount that additional paper money could not easily .
be supplied when the nation’s ‘business needed it. As a -
result, currency would become hard to get and-at times -
command a premium. Currency shortages, together with
other-related. developments, caused several financial crises
or panics, such as the &risis of 1907. ,
One of the tasks of the Federal Reserve System is to

. ' 177
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THE FEDERAL RESERVE SYSTEM -

prevent such crises by providing a kind of currency that
responds in volume to the needs of the country. The
Federal Reserve note is such a currency.

The currency mechanisin provided under the Federal
Reserve Act has worked satisfactorily: currency moves
into and out of circulation automatically in response to an
increase or decrease in the public demand. The Treasury,
the Federal Reserve Banks, and the thousands of local
banks throughout the country form a system that dis-
tributes currency promptly wherever it is needed- and
xetires surplus currency when the public demand subsides.

How Federal Reserve Notes Are Paid Out '

Federal Reserve notes are paid out by a Federal Reserve

Bank to a member bank on request, and the amount so
paid out is charged to the member bank’s reserve account.
Any Federal Reserve Bank, in turn, can obtain the needed
notes from its Federal Reserve Agent, a tepresentative of

. the Board of Governors of the Federal Reserve System,

who is located at the Federal Reserve Bank and has

- custody of its vnissued notes.

"The Reserve Bank obtaining notes must pledge with the
Federal Reserve Agent an amount of collateral at least
equal to the amount of notes issued. This collateral may
consist of gold certificates, U.S. Government securities,
and "eligible short-term paper discounted or purchased
by the Reserve Bank. The amount of notes that may be
issued is subject to an outside limit in that a’ ‘Reserve Bank
must have gold certificate reserves of not less than 25
per cent of its Federal Reserve notes in circulation {and
also of its deposit liabilities). Gold certificates pledged as
collateral with the Federal Reserve Agent and gold certifi-
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RELATION TO CURRENCY

cates depésited by the Reserve Bank with the Treasury
of the United States as a redemption fund for Federal
Reservernotes both are counted as a reserve against notes.

_ EINDS OF CURRENCY )
- j"' . Decembar 21, 1962 .

PORMS ' DENOMINATIONS

FEDERAL RESERVE NOTES
- B5% 7

As our monetary system works, currency in circulation
increases -when the public satisfies its larger needs by
withdrawing cash from banks. When these needs decline
and member banks receive excess currency Trom their
deposxtors the banks redeposit it with the Federal Re-

serve Banks, where they-receive credit in their reserve .

accounts. The Reserve Banks can then return excess notes

£l
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RELATION TO CURRENCY

cates depc;sited by the Reserve Bank with the Treasury
of the United States as a redemption fund for Federal
Reservenotes both are counted as a reserve against notes.

KINDS OF CURRENCY .

- ' . Decambaer 31, 1962

FORMS DINO}MNATIONS

FEDERAL RESERVE NOTES
%

10 ond $20,

As our monetary system works, currency in circulation
increases -when the public satisfies its larger needs by
withdrawing cash from banks. When these needs decline
and member, banks receive excess currency from their
dep051tors, the banks redep051t it with the Federal Re-
serve Banks, where they receive credit in their reserve
accounts. The Reserve Banks can then return excess notes
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to the Federal Reserve Agents and redeem the assets they
had pledged as collateral for the notes. .- -

As of mid-1963 the total amount of currency in c1rcula-
tion outside the Treasury and the Federal Reserve was
$35.5 billion, of which $30.3 billion — or six-sevenths —

.awas Federal Reserve notes. All of the other kinds of cur-

rency in circulation are Treasury curréncy. Such currency
includes United States notes (a remnant of Civil War
financing), various issues of paper money in process of
retirement, silver certificates, silver coin, nickels, and cents.
Until 1963, Federal Reserve notes were not authorized Z
for issue in denominations of less than $5. Hence, all of
the 31 and $2 bills, as well as some bills of larger denomi-
nations, were in other forms of paper money, chiefly silver
certificates and United States notes. A law passed in 1963 ~
permits the Federal Reserve to isste notes in denom-

inations as fow as $1, and silver certificates will cveﬂuﬁy_\{

be retired.

* All Xinds of currency in c1rcuIatzon in the United States
are legal tender, and the public makes no distinction
among them. It may be said that the Federal Reserve has
endowed all forms of currency with elasticity since they
.are all receivable at the Federal Reserve Banks whenever

" the public has more currency than it needs and since they

may all be paid out by the Reserve Bahks when demand
for currency increases, In the subsequent discussion
reference will be made to the total of currency in cu'cula-

. tion rathcr than to any pamcular kind. -

s

-Demand for Currency .

It has already been stated that the amount of currency
in circulation changes in response to changes in the pub-
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r and lawfully current in- commerclal transactmns as the equwaleut of legal
mder coin and paper money ‘,.. i : .

IL"-

5 8 "C‘urrency*" "Spec:e"‘ “Current Funds;” “Dolla.r. *The term cm- .
eney” has been héld to include bank bills!” and has been hmlted in some )
nrisdictions, to bank bills or other paper money which passes ‘at ‘par as a
lreulatmg medinm in the business sommunity as and for the copstitutional
oin of the country.”® It has also been held, however, that it includes both
oin and paper money and is praetically synonymous with “money,” and that
hé ‘only practxcal distinction between paper money and comed money, &3
mrrency, is that’ coined money must generally be received; paper money
nay generally be speclally refnsed m pnyment of debt, but a payment in pl-
her is equally made in money." : .

The word “specle" means gold or sﬂver coins of t'he comage of the Umted
States®® .. - - RELIPE )

The term "cumnt fnnds means current money, par funds, or money cir
°ulatmg without any discount,! and is intended to cover whatever iz receiv-
sble and current by law as money, whether in the form of notes orieoin.?-

. The term “dollar” means money, since it is the unit of money in this coun-
I:ry, and in the absence of qualifying words, it cannot mean promissory notes |
or bonds or other evidences of debt.‘ ’I‘he term also refers to specific coins of
the value of one dolla.r. !

P wi

PERRE ST £ By [URRIIFLLIPTCL £ I

.
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~§ 0 Bank Notes ~The conrts ‘are not agreed whether bank notes are 't.o_
be classed as money, but-the weight” of autherity and the’ better réason sap-

ports the rule that bank notes constitate a part of the common currency of -
the country® and.ordinarily pass as money.! Tliey_are a good tender as money

nnless specially objected to.! They are not, like bills of exchange, considered
as mere securities or ocuments Tor debts’ and . ssed

" 18 Ses mupra, § 2. ...

‘I Howe V. Hart.ness. 11 Dhlo SL 4(9 1'8
Am Dec 312,

I Woodruft v. Ml:nlna!ppl iez U8 291 w0
L ed 973, 16 § Ot 820; Galena Inl: go. \5

Knpfer. 28 Til '33%, 81 Am Dec 284

"I Klauber v. Blggersatatf, 47 Wis BS5L 3°

NW 357, 32 Am Rep 773

Generzally aa to bank noten as money. nee
Infra, § 9. et

20 Beltord v. 'W'oodwa.rd. 158 m 1zz. -Il NE
1097, 28 LRA &

1Galena Ins. Co. v. Kupfer, 28 T zsz. n"

Am Dec 284: Klauber v, Biggerstaff, 4T W
551, 3 N'W 357, 32 Am Rep TTY H

" Woodraft vrmulsnim 182 US 291, 40

Led!‘ﬂ 18 3 Ct 8

At ons time, ahartly after the ﬂr:t uluo-

‘n this country of notes declared to have the
quality of legal tender, it w2s a commo
practice of drawers of bills of exchange o
checks, or rfmakers of promissory notes, to

indicate whether the same were to be paid -

" Geargia, 10 Wheat(US) 233, 8L ed 334;

" Hows v. Hartness, 11 Ohlo St 449. 78 Am
15, Dee 312 Vick v, Howard, 138 Va 101, 118 | -
‘SE 465, 31 ALR 240; Klauber v. Blggerstaff, '

47 Wis 551, 3 N'W 357. a2 Am Bep 'I'ﬂ.
Anno: 4 Ann Cas 630. . - =
Bee PaymMenT {Also 21 RC‘L . 39 ! 36]

TBank of United States v.
Howe v. Hartness, 11 Ohlo St 449, 78 Am

. Bank of
Georgla, 10 Wheat(US) 333, ¢ L ed 334;

‘Dec 212: Crutchfield v. Robins, 5§ Humph |

(Tenn) 15, 42 Am Dec 417: Ross v, Burllng- '

ton Bank, 1 Alk(Vt) 43, 15 Am Dec 884;

Klauber v. Blgperstaft, 47 Wln 551, 3 NW

357. 32 Am Rep 773..
. Anne: 4 Ann Coy 829,

Bank notes lawfully rni,u:} lnd lctul!ef{ .
coln are treatsd -

current at par in lieu of
an money because they flow aw such through
the channels of trnde and commerces with-

out question, Woodrufl v. Missiasippl, 162 |
US 291; 40 L ed 973, 16 3 Ct 320; Klauber v.
Biggerstaff, 47 Wis 551, 3 NW 357, 32 Am

Rep 773, Anno: 4 Ann Cas §30,

Bank notes are regarded as money to tha :

in gold or silver or In such notes; and the
term “current funds” was used to designate
any of thezs, 8ll being corrent and declared
by positive enactment to be lenl tendnr. .

extent that they will pass by a hequest of .

‘cash. Anno: 52 Am Dec 448, H
. See also T Am Jur 283 BAN::B. Il 400 ot

sea. . . .. . ,O |

o § Ses lntra. ¥

. . Bees .PATMENT [Aisn 21 ‘.RCI.. p 40, § !E]..
#Bank of United States v. Bank of

“Georgta, 10 Wheat(US) 323, ¢ L ed 331' :

Klauber v. Blggersmn’. 4'1 'Wil 551. 3

357. 32 A.m Rep 1'1'3 -

Thid- g
-3 See supra, ¥-5. » - .
. 427 Ohie Jur pp. 125, 1:8 l l

8 Unlted States v. Van Aukan. 98 Us 368.
24 L ed 852,

lBank ol’ "O'nlted Bmtel v.

Blnlr. ot

S A

T Am Jur 780, Biis anD Notes, § &
. Wis 211 91 Am Dec 390.

3 Am Jur 981’ LaRcENTY, § T7. -
" Rep 653.

, NW 357, 32 Am Hep 773,

: used in commercial and financial transactions to represent the money thus

36 Am Jur MUNLY §10.

as money even in cnmmal proceedings, where, as & rule, the greatest striet-

ness of construetion prevails® However, notwithstanding the generally pre- TS
vailing rule that bank notes are money, there is considerable suthority, espe- o
eially among the earlier cases, which mamtams the rule that bank notes are
not to be classed as ‘money.? A

Even under the majority rule, all bank notes are not necessanl}' money ™
They circulate as such only by the general consent and usage of the com-
This consent and usage 13 based upon the convertahility of sneh

munity.®
notfes intg coin, at the pleasure ol .Ihe HRolder, upon their presentadion to the

bank for regémption.” This faet is the vital principle which sustaing their

, W As Jong as they are in fact what they purport to be,
payable on demand, coniTion consent

] Zives them the crdinary attributes of
money.!* But, upon the failure of the bank by which they were issued, when

its doors are closed, and iis inability to redeem its hilis is openly avowed,
they instantly lose the character of money, thelr ¢irculation as earrency ceas<
es with the usage and consent upon which 1t rested, and the notes become the
mere dishonored and deprecialed evidences of dckt.® : : S '

The power of states to make bank notes legal tender s, dJscnssed ina sub—
seqnent sectmn.“ Lo . .

ST mmn e e it
§ 10 Gertlﬁca.tes of Deposzl;, Negotla.'ble Insmunents etc —Certxﬁcates of
depos:ts or other vouchers for money deposited in solvent banks, payable on

demand, are. a most convenient medium of exchange, and are ettenswely»

depomted; and as the equivalent thereof, and are cons:dered in most trans-
actions as money.“ Similarly, a certified check, while not 2 legal medinm ‘of
payment is a substitute for money which is commonly and generally used in"
business and commereial transactions and likewise in legal proceedings and

may be eonsidered as so much money. Thus, it has been held that nndér'a
statute authorizing a money deposit' in lien of an undertaking, the deposxt

of a certified check is a sufficient compliance with, _the statnte,® and it has

also been held that where the question involved is whether negotixble pa- -
per. was purchased with money, ‘an uncertified check recexved and p:eseutly a
paid in cash is equivalent to money. { )

e T pree kS ‘r"Z
:b!n with eoin: bank notn which actuany
represent dollars and cents, and are paid
and received for dollare and cents at their
legal atandard wvalue. Whatever. s at =
discount---that Is, whatever represents less
than the standard value of coined -dollars
and cents at par—does not properly repre-
. sent dollars and cents, and I8 not money., __
Klauber v. Biggerstafl, 47 Wis 651, § NW
357, 32 Am Rep 718, T
18, 18 " Westfall v. Bmlo:r. 10 Ohlb ‘St 18!‘
TE Am Dee 508, —
17 See fntra, F13. 0 0 T M
1f Alllhone v, Ames, 9 SD T4, Bl Nw 165

Generally as to bills of exchnnge. see 'l

10 Btate ‘v. Flonegean, 127 lowa 286, 103
NW 155, 4 Ann Cas £28; State v. Kube, zo

Anno: 4 Ann Cas £30.
Bee 13 Am Jur 574, Ensmmnm, k] l'

o~

11 Hamilfon v, Sm.te. 60 Ind 193 28 .M!'l_

Anno: 4 Ann Cas 630, -
1% Klauber v. Blggerstaf[ 47 Wll 551 3

13 'Westtall v. Bm!ev. 10 Ohlo St 183 75

! Am Dec 509, . -

14 Howe V. Eartneau. 11 OhIo B8t 449 78
Am Dec 312; Westfall v. Bra.le:r. 10 Ohlo
Bt 188, 76 Am Dec 5039,

Money includes only sueh bank uotu as
wre ‘current de jure et de facto at the locus
in quo; that is, bank notea which are issued
for circulation by authority of law, and are

. in actual and general circulation at par with

eoln, Az a subatitute for coln, interchange-

ek 4 e e = i o

33 LRA 586; State v. McFetridge, 84 Wis
473, 54 N'W 1, 998, 20 LRA 223, . .

Anno: Ann Cax 1912C 368.

Generally as to the definitlon and nnturo
of certificates of depasit. see 7 Am Jur 35L
Barks, 1§ 491 et seq.

1 Smith v, Fleld, 13 !daho 558 114 P 858.
Ann Cas 1912C 364. W s

20 Poorman V. "Woodwu.rd. 21 How(US)
268, 16 I, ed 161! . Sl

.-..
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: IL COINAGE, ISSUANCE, AND REGULATION - 7 7%
. § 11 Generally.—-It i3 obvious that z uniform monetary system is an es-
sentisl requisite of modern commerce, and that governmental control znd
regulation is necessary in order to secure such uniformity. The powers of
various governmental authorities in this connection, and particular matters
and subjects of regnlation,* are considered in the following sections. The
establishment of a standard unit of value is discussed in a prior section.?
The issnance of bank notes is discussed under another title$

§ 12, By Federal Government.—In order that money throughout the Unit-

ed States may be uniform, the Federal Government is given, by the Consti- ;"

totion of the United States, the exelusive power to ¢oin. money and regulate
its value and the value of foreign coin. Congress has the power to make all
laws which shall be necessary and proper to carry into effect these powers?®
Hence, Congress may establish a uniform national currency, declare of what
it shall comnsist, endow that currency with the charaecter and qualities of
money having a defined legal value, by requiring its aceeptance at its face

value as legal tender in the discharge of all debts, and regulate the value of
such money, unless by so doing property is taken without due process of law.® |
Moreover, Congress, under its power to provide a currency for the entire
country, may deny the quality of legal tender to foreizn. coins, and may pro-
vide by law against the Imposition on the community of counterfeit and base

coin, and may restrain by suitable enactments circulation as money of any
notes not issued under its own suthority. “.: - .o i Taie e s e

" § 13, By States.—By the Constitution of the United Staies, the several
states are prohibited from coining money,? emitting bills of eredit, or mak.
ing anything but gold and silver coin a tender In payment of debts.® Thus,

. 1See Infra, 3§ 12 et seq.

ed 204, 4 § Ct 122; Norman v. Baltimore &
_ ¥See Infra, 1§ 12 et meq.

105251. %). 263 }VY”S;I. ‘}951 NE 126L92'ALR
T " : , affirmed In 240, 78 285,
3 See supra, § 5. TR B5 5 Ct 407, 95 ALR 1352. Pohed

4 See T Am Jur 234, Banxs, § 402, e As to what money constitutes legal ten-
Ll ‘l;esrx;y s‘;sughsgzss?wi 294 US 330, 79 , der, see Infra, § 13, e

ed 912, t 432, 95 ALR 1335: Norman = 7 Legal Tend ] .t
v. Baltimote & O. K. Co. 394 US 240, 78 L 53 S e s 421, 28 L e
ed 885, 66 8 Ct 407, 95 ALR 1352, affirming
265 NY 37, 191 NE 728, 92 ALR 1523: Ling
8u Fan v. United States, 218 US 302, 54 L ed
1048, 31 5 Ct 217 30 LRA(NS) 1176; Legal
Tender Case, 110 US 421. 28 Y. ed 204. 4 5 C2
1227 United States v, Ballard, 14 ‘'Wall. (US}
457, 20 L ed 845: Legal Tender Caaes, 12
Wall(US) 457, 20 L ed 287; Veazle Bank
¥. Fenno, 3 Wall.{UUS) 533, 197 L ed 482;
United Statea v. Marigold: 9 How.(US)
660, 13 L ed 257. Federz] Land Bank v.
‘Wilmarth, 213 lowa 339, 252 NW 507, 94

- ALR 1338,

Autharity to imposs requiremonts of unij-
Yormity and parity {s an evsential feature of
the control over the currency vested in
Congress. Norman v, Baltimore & O. R,
Co. 294 US 240, 79 L ed 885, 66 S Ct 407, 95
ALR 1352, affirming 265 NY 37, 131 NE
726, 92 ALR 1523,

Aa to the power of tha Federal Govern-
ment to regulate the value of coln, gener-
ally, see infra, § 15,

As to powers of the Federsl Government
with respect to matters of revenue, finance,
ang currency, generally, ses TUNITED STATES

[Alaa 26 RCL p. 1426, § 17]. in Con
. gress, Norman v. Baltimore & O. R,
¥Legal Tender Case, 11¢ US 421, 28 L Co. 294 US 240, 79 L ed 885, 55 S Ct 407, 95

case

TIELMEAT RIS UITIMTES

Wall.(US) 533, 19 L ed 482,

It iz against public policy to allow In-
dividuals or corporations to issue notes as
a common currency or clrculating medium ;
without express legislative sanction. Thom- i
:.;Lv. Richmond, 12 Wall(US) 349, 20 L ed |

$ Norman v. Baltimore & O. R. Co. 294
UZ 240, 79 L ed B3G, 556 S Ct 407, 95 ALR ; .
1352; Legal Tender Case, 110 US 421, 28 F
L ed 204, 4 3 Ct'122; Cralg v. Mlssoud, *4
Feat.(US) 410, 7 L ed 503, .

Anno: 31 ALR 246, St

AS to fiscal management of states, gene

ot Beq.].
? Sea iInfra, § 17, . :

10 Legal Tender Case, 110 US 421, 22 1, od
204, 4 S Ct 122. Sturges v. Crowninshleld, 4
Wheat (US) 122, 4 L ed 529; Townsend v.
Townsend, Peck(Tenn) 1, 14 Am Dec 722,

Anno: 31 ALR Z46.

The states cannot dectare what shall ba
money, or regulate [ts value, since whatever
power there is over the currency is vested

E—

* 1

204, 4 S Ct 122; Veazie Bank v, Fenno, 8 L ~

erzally, see States [Also 25 RCL p. 394, §§ 27 |- -

36 Am Jur MOMNIEY

58 L4, 1o

states have no _power to make bank notes legal tender, except ii:'payméntﬂ .
of debts and dues owing the state!2 e IRTEY ' N

Bt 188, 15 Am Dec 509: Thorp v. Wegefarth.

. In question must have a fitnesa for general

-As a general rule, the extent of a state’s power as to curreney is Iimited:‘
to the right to establish banks, to regulate or prohibit the circulation, with-
in the state, of foreign notes, and to determine in what thé public dues shall
be paid,® and inszsmuch as a state is prohibited from coining money, the

meney which it may coin cannot be circulated as smeh. A ereditor will be

under no obligation to receive it in discharge of his debt; and if any statues -

tory provision of the state is framed, with a view of forcing the cirenlation -
of sach coin, by suspending the interest or postponing the debt of & creditor
where it is refused, such statute iz void, becguse it acts on the thing prohib~
ited and comes directly in conflict with the Constitution!* Similarly, ap#

.plying the prohibition against making anything but geld or silver coin &

legal tender in the payment of debts, a state statute providing th‘nt 8 ered-
itor muost, on penalty of delay, indorse his consent on an execution, to re-
ceive property in payment of his debt, is invalid.®* " "

AR

§ 14, By Municipalities—It seems well established that a municipal eor?
poration in a state in which it is against publie policy, as well ag express
law, for any person or corporate body to issue small bills to cirenlate as eur”
rency has no implied power to issue such bills. Moreover, such power is not -

conferred by a clause in the ity
ey i T emap il v 3

charter, authorizing the borrowing of mon-

#)

1
LI

"'§ 15. Value of Coin—

. a : Y

e power to regulate the value of coin may be ex-

ercised by Congress from time to time as the value of the metal changes, for -

the power to regulate the value of money coined, and of foreign coinage, is
not exhaunsted by a single initial regulation¥ Thus, it has been held that -
Congress may issne coins of the same denominations as those already current
by law, but of less intrinsic valne than those, by reason of containing a les".s‘
weight of the precious metals, and thereby enable debtors to discharge their °
debts by the payment of coins of the lesser real yglue.’{ L
52, ai Ing NY - 1 ; td recélvo such éa.rr.anta. in -:;;aymen‘t -of
debts due the state. Houston & T. C. K
-Co. ¥. Texas, 177 US 66, 44 L ed §73, 20 S

ALR 1352, afirming 265 NY 37, 191 NE 726,
92 ALR 1523, - . L
© If a state establishes a tender law It oust

"be for coln the value of which is regulated Ct §45. . . L
by Congresa. Anno: 31 ALR 246. . 1 Craig v, Missonrd, 4 Pet.{UUS) T L
- 1 Markle v. Hatfield, 2 Johna.(NY) 455, ‘e %03, . . R

3 Am Dec 448; Westfall v. Braley, 1¢ Ohlo The prohibition of Art. 1, § 10, of the
United States Constitution, expressly for-
bldding states to coln money or make any-~
thing but gold and sitver legal tender for
the payment of debts, takes from tha paper
of state bonks all coercive circulation, and

56 Ta 32, 93 Am Dec 789; Bayard v. Shunk,
1 Watts & S(Pz) 52, 37 Am Deo 441; Waln-
wright v. ‘Webster, 11 Vt E78, 34 Am Dee
707; ‘Tancil v. Seaton, 28 Gratt(Va) 601, 28

R v B SIS e TR o
12 . 11, 10 B US) 190, Veazie Bank v. Fenno, a ]
13 L‘:d 381-:3 M prall ow (US) 1. ed 432, Anno: 31 ALR 248, S
13 ' Woodruff v. Trapnall, 10 How(US) 190, 1 Bally v. Gentry, 1 Mo 164, 13 Am Dec

12 L ed 323 amd L -

The expression “intended to circulate as
monay,” #s vsed 1h provisions of some state
Constitutions to the eflect thai “the Jegis-
Inture shall, i no caxe, have power to lssus
treasury warrants, treasury notes, or
paper of any description intended to elr-
culate as money,” Implies that the paper

18 Thomas v. Richmond, 1 WelL{USB)
349, 20 L ed 453, - - -

As to the rizht of municipal corporations
generally to borrow money or Incur I
debtedness, =es MUNICIPAL CORPORATIONS
[Also 19 RCL p, 179, § 84} R

ITLegal Tender Cases, 12 Wall.(US) 457,
20 L ed 287, . S

. . i .
18 Legal Tender Caae, 110 US 421, 28 Loed

clrenlation as a substitute for money In the
common transactions of 'I;uulness;’lttdoe:
ly to warrants rmade payable to an
Eﬁlaﬁ?ﬂ{l te whoin the atatg is indebted, 204. 4 S Ct 122; Uniled States v. B&lla.rd.
although the state may direct Ity officers 14 Wall.(US) 457, 20 L ed B45. ° t'.1 i
[36 Am Jur]—30 465 :
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§ 219. Gencrally.!

The power to maintain a judicial department is an incident to the sovereigngy’
of ecach state.® Under the doctrine of the separation of the powers of govern-
ment,? judicial power, as distinguished {rom exccutive and legislative power,
is vested in the courts as a scparate magistracy® . .7 ¢ '

The judiciary is an independent department of the state and of the federal
government, deriving none of its judicial power from cither of :the other depart-
ments.  This is true although the legislature may create courts under the
provisions of the constitution. When a court is created, the judicial power
is conferred by the constitution, and not by the act creating the court* It
was said at an early period in American law that the judicial power'in every
well-organized government ought to be coextensive with the legislative power

*C. Jupiciar PowERS

1. In GenERAL

so far, at Jeast, as private rights are to be enforced by judicial proceedings.® -

The rule is now well sertled that under the various state governments, the
constitution confers on the judicial department all the authority necessary to
excreisc powers as a co-ordinate department of the government” Morcover,
the independence of the judiciary is the means provided for maintaining the
supremacy .of the constitution.’ .

In a general way the.courts possess the entire body of judicial power. The
other departments cannot, as a general rule, properly assume to exercise any
part of this-power,® nor can the constitutional courts be hampered or limited
in the discharge of their functions by cither of the other two branches.!®

§ 220. Judicial functions, ‘generally. B .
~ As a rule no cffort is made in a constitution to accurately define the scope
or nature of judicial powers. These matters are left to be determined’in the
light of the common law and-the history of our institutions as they existed

§220 CONSTITUTIONAL LAW 16 Am Jur 2d

anterior to, and at the adoption of, the constitution.™ It has been stated that

the term “judicial power” is not capable of z precise definition.”® The constitu-

tion iz, however, the common source of the power and authority of every
court, and all questions concerning’ jurisdiction of a court must be determined
by that instrument,’ with the exception of certain inherent powers which of
right belong to all courts.  Therelore, unless the power or authority of a

‘court to perform a contemplated act can be found in the constitution or the

laws enacted thereunder, it is without jurisdiction and its acts arc invalid.*,
Various tests have been suggested for determining what are or what are not
judicial powers.™ It has been said that where the inquiry to be made involves

questions of law as well as fact, where it affects a legal right, and where the .

decision may result in terminating or destroying that right, the powers to be

i
!

exercised and”the duties to be discharged are essentially judicial®  Thus, .

1. Piscussed at thiz point is the judicial
power in its constitutional relationship to the
other powers ol government. A broad dis-
cunsion of judicial power, gencrally, will be
found in the article, CourTs,

2. Hoxie v New York, N. H. & H. K. Co.
82 Conn 352, 73 A 15+ - ‘

3. § 210, supra. . o

4. Brydonjack v State Bar, 208 Cal 439, 281
P 1G18. 66 ALR 1507; Norwalk Street R Co.’s
Appeal, 69 Conn 576, 37 A 1080, 38 A 708;
Browa v O'Connell, 36 Conn 432; Burelr
v Green, 97 Fla 1007, 122 Se 570, 6% ALR
234: Ex parte Earman, 85 Fla 297, 95 So 733,
31 ALR 1726; Stare v Shumaker, 200 Ind 623,
157 NE 769, 162 NE 441, 153 NE 272, 38
ALR 95%; State v Denny, 118 Ind 332, 21
NE 252; Flournoy v Jelersonville, 17 Ind
69: Opinion of Justices, 279 Mass 607, 180
NE 725, 81 ALK 1059; American State Bank
v Jones, 184 Minn 498, 239 NW 144, 78 ALR
770 )

%, Prown v O'Connell, 36 Conn 432; Nor-
walk S:‘:ce: R. Co.’s Appeal, 69 Conn 576,
37 A 1030, 38 A 703; Parker v Statg, 135

Ind 534, 35 NE I'j9; Opinion of Justices, 279
Maws 607, 180 NE 723, Bl ALR 1059,

6. Kendall v United States, 12 Pet (US)

524, 9 L ed 1181, .

7. Opinion of Justices, 279 Mass 607, 180
NE 725, 81 ALR 1509, i

8. Riley v Carter, 165 Okla 262, 25 P2d 656,
88 ALR 1018. =5

9. State v Noble, 118 Ind 350,21 NE 2445 . -

Attorney Gencral ex rel. Cook v O'Neill, 280
Mich 649, 274 NW 445: Washington-Detroit
Theatre Co. v Moore, 249 Mich 673, 229 NW
618, 68 ALR 105. o e

The whole of judicial power rmeposing in
the sovereignty is granted to courts except
as restricted in the constitution. Washington-
Detroit Theatre Co. v Moore, supra..

10. Vidal v Backs, 218:-Cal 99, 21 P24 952,
86 ALR 1}34; Shaw v Moore, 104 Vi 529,
162 A 373, 36 ALR 1135,

And scc § 217, supra, and §§ 234 ct xq,
infra, -
461

1. State v Noble, 113 Ind 350, ¥1 NE 244;
chmmp v Archibaid, 50 Chio 5t 618, 35 NE
. Judicial power in matters of law and ct.:;uity
is, under a constitutional provision verting it

in courts, such power as the courts, under the -

English and American systems of juris-
prudence, had always exercised in actions at
law and in equity. State cx rel, Ellis v
Thome, 112 Wis B3, 87 Nw 797,

12, People ex rel. Rusch v White, 334 I}
465, 166 NE 100, 64 ALR 10GG; Rohde v
Newport, 246 Ky 476, 55 SW2d 368, 87 ALR
701; Goetz v Black, 256 Mich 564, 240 NW
94, B4 ALR 302; American State Bank v Jones,
124 Minu 492, 239 NW 144, 78 ALR 270;
State ex rel. Standard il Co. v Blaisdell, 22

ND 86, 132 NW 769; Swte v Creamer, 85°

©Ohio St 349,"97 NE 502.

13. Smate v Bipelow, 76 Arix 13, 250 P2
409, 37 ALR2d 973; Wilmington Trust Co. v
Raldwin, 35 T)el 595, 195 A 2B7; Surte ex rel
Peterson v Dunlap, 28 Idzhe 784, 156 P
1141; Washington-Detroit  Theatre Co. v
Moore, 249 Mich 673, 229 NW 518, 68 ALR
105; McWillie v Van Vacter, 35 Mis 428;
Alchixon‘ T. & 8 F. R. Co. v Stue Corp.
Commiztsion, 43 NM 503, 95 P2d 676; Springer
v Shavender, 118 NC 33, 23 SE 976; Alex-
ander v Gladden, 203 Or 373, 238 P2d 219;
Deitz Colliery Co. v Out, 99 W Va 663, 129
SE 708; Smith v Smith, 81 W Va 761, 35 58
199, 8 ALR 1149; Smte v Tme, 26 Wro
314, 184 P 229,

The jurisdiction of courts is subject to reg-
ulation only by the suprcine soversign power
of the state, Sapulpa v Land, 101 Oklx 22,
223 P 610, 35 ALR 472 . .

‘The constifutional power of states to pro--

vide for the determination of tpotroversivs

in their cour:s may be restricted only by the -

action of Congresr in conformity to the judi-
ciary sections of the Constitution. Healy v
%lgéta, 292 US 263, 78 L «d 1248, 54 § Ct

" Except so far as i necesary to securs the
suprenwcy of the Constitution, laws, and
treaties of the United States, the jurisdiction
of the state courts has not been interfered
with by the fedesal judicial system established

462

by Congress in exercising it constitutional

ers. Whitten v Tomlinsen, 160 US 231,

pow
40 L ed 404, 16 5 Cr 267,

15. Godchaux Surars, Ine’ v Ockman, 225
La 599, 73 So 2d 577; CGay v Clark County,
4] Nev 330, 171 P 156, 173 P B85, 3 ALR
224: Christiansen v Farmers' Warchouse Asso.
3 ND 438, 67 NW 300,

But see Boggess v Buxton, 67 W Va 679,
69 SE 367, holding that the constimtional
jurisdiction of mandamua conferred on a court
might be extended by an enlarganent of the
scope of the writ by the legislature.

Where a court is established and i jurh-
diction is specifically defined by the organic
law, the legislature is powerless to diminish,
enlarge, tansfer, or otberwise infringe upon
the powers thus conferred.  State ex rel. Cave
v Tincher, 254 Mo 1, 166 5W 1028,

The power of 2 state w determine the Hmits
of the jurisdiction of its courts and the char-
acter of the controversies which shall be heard
in thewn and to deny access to its courts, in
the exercise of it night to regulate practice
and procedure, is subject o the restrictions im-
pased by thereontract, full faith and credit,
and prvilcges er immunities clanses of the
Federal Constitution. Angel v Bullington, 330
US 183, 91 L ed 832, 67 S Ct 657, —

16. State ex rel. Standard Oil Co. v Blais
delt, 22 KD 86, 132 NW 763,

17. State ex rel. Standard Oil Co. v Blaisdell,
suprs. . .

Judicial adhercnce to the doctrine of the
wparation of powers preserves the courys for
the decision of issucs, between litigauts, ca-
pable of effective determinasion. United Pub-
tic Workers v Mitchell, 330 US™75, 91 L «d
754, 67 5 Ct 356, -

“Judicial power” s the power which ad-
judicates upon and protects the righis and in-

terests of individual citizens, and to that end -

construcs and applies the laws, and this power
involves, not only the power te hear and de-
termite 3 cause, buz also the power and joris-
diction to adindicate and determine the rights
of the parties to the controversy and to render

"* 34. Re Buckles, 331 Mo 405, 53 5W2d 1055,
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where the facts out of which a moral or legal obligation is claimed to arise
are disputed, the contention falls within the province of the courts, under
the distribution of governmental powers prescribed by the constitutions of the
states.”® Using different language, it may be said that 2 judicial inquiry investi-

§ 220

gates, declares, and enforces liabilitics as they stand on present or past facts, -

under laws supposed already to exist?® The courts declare the law as it is*
and construe it,! resolving every doubt in favor of its constitutionality,® and
enforce it* .

It has also been said that judicial power is the power which a regularly

constituted court exercises in matters brought before it, in the manner pre-’

scribed by statute or established rules of practice, and which matters do not

come within powers granted o the executive or vested in the legislative

department of the government.*

a judgment or decree which will be effectual
and binding upon them in respect to their

personal or property rights in controversy in.

tuch procecdings, and the power to hear with-
out the power to adjudicate and dctermine the
rights of the parties is not judicial power,
23 that term it used in the constitution, Peor
ple ex rel. Rusch v White, 334 Ill 465, 166 NE
108, 64 ALR 1006; Devine v Brunswick-Balke-
Collender Co. 270 11 504, 110 NE 780; Peo-
ple ex rel. Dencen v Simon, 176 i 165, 52
NE 910; Prople ex rel. Kern v Chase, 165
Ii1 527, 46 NE 454.

Judicial power is the power of the court
to decide and pronocunce its judgment and
to carry it into cffect between parties who
institute a suit before it according “to the
regular course of judicial procedure. Muskrat

! v United States, 219 US 346, 55 L d 246, 31

§ Ct 250; Goetz v Black, 256 Mich 564, 240

¢ NW 94, 8¢ ALR 802,

But it has also been said that the power
to ascertain and decide is not necessarily a

. judicial power and is frequently exercised by

ministerial officers and  legislative bodies.

* Whether the power to hear and determine is

judicial depends upon the nature of the sub-

.ject of the inquiry, the parties to be affected,

and the cffect of the determination. State
ex rel. Monnctt v Guilbert, 56 -Ohio St 575, 47
NE 551. .

If a change is to be made in a statute, Con-
gress, and not the court, it the one to do it
Timken Roller Bearing Co. v United States,
341 US 593, 95 L &d 1199, 71 5 Ct 971.

18, Harris v Alleghany County, 130 Md 408,
100 A-733. .

19. Ross v Oregon, 227 US 150, 57 L ed 458,
33 S Ct 220; Prentis v Atlantic Coast Line
To. 211 US 210, 53 L ed 150, 29 § Ct 67;
Jinking Fund Cascs, 99 US 700, 25 L ed
196 (per Ficld, L.); thosenbaum v Stone, 131
vk 251, 193 SW 380; Van Winkle v State,
t Boyce {Del} 578, 91 A 305; Fenske Bros.
« Upholsterers’ Intcrnational Union, 338 I
139, 193 NE 112,97 ALR 1318, cert den 295
JS 734, 79 L cd 1632, 55 5-Ct 645: Nepa
- Chicago R. Co. 317 Ill 482, 148 NE 250,
9 ALR 105%; Local Union, N. B. O, P. v
tokomo, 211 Ind 72, 5 NE2d 624, 108 ALR

1111; Mathisen v Minnezpolls Street R. Co.
126 Minn 286, 143 NW 71; Staie v Revis,
193 NC 192, 136 SE 346, 50 ALR 98; Lang-
ever v Miller, 124 Tex B0, 76 SW2d4 1025,
96 ALR 836; White Bros. & C. Co. vy Watson,
64 Wash 666, 117 P 497, .

20. Ebert v Poston, 266 US 548, 69 L ed
435, 45 S5 Ct 188; William Filene's Sons Co. v
Weed, 245 US 597, 62 L ed 497, 38 S Ct
211; United States v Baltimere & O. R. Co.
225 US 306, 56 L «d 1100, 32 8 Ct 817;
Henry v A. B. Dick Co. 224'US 1, 56 L ed
645, 32 § Ct 364; Dewey v United States, 178
US 510, 44 L ed 1170, 20 S Ct 981; Dysart

v St. Louis, 321 Mo 514, 11 SW2d 1045,

62 ALR 762; People v Gowasky, 244 NY 451,
155 NE 737, 58 ALR 9; State ex rel. Harris v

Waton, 70T NC 661, 161 SE 215, 79 ALR_

1. Minnesota Rate Cases (Simpson v Shep-

ard) 230 US 352, 57 L ed 1511, 33 S Cr 729; ’

Thornley v United States, 113 US 310, 28 L
ed 999, 5 5 Ct 491; Ward v Chamberlain, 2
Black (US) 430, 17 L ed 319; Ogden v Black-
ledge, 2 Cranch (US) 272, 2 L ed 276; Mar-
bury v Madisen, 1 Cranch {US) 137, 2 L ed
60; Birmingham v Weston, 233 Ala 563, 172
So 643, 109 ALR %70; Fountain Park Co. v
Hensier, 199 Ind 95, 155 NE 465, 50 ALR
1518: Straub v Lyman Land & Invest. Co.
30 SD 310, 138 NW 957, afid on rch 31 SD
571, 141 NW 979; Exchange Natr. Bank v
United States, 147 Wash |76, 265 P 722, 62
as'sLR ;gf, afld 279 US 80, 72 L ed 621, 49

Ct . . .

2, § 146, mpra

3, Wilson v New, 243 US 332, 61 L d 755,
37 5 Ct 298; Barrett v Indiana, 229 US 26,
57 L ed 1050, 33 § Ct 692; United States
v Baltimore & Q. R. Co. 225 US 306, 56
L «d 1100,032 5 Ct 817; New Jersey v An-
dersen, 203 US 4£3, 31 L ed 204, 27 S Ct
137; Calhoun County v Galbraich, 89 US
214, 25 L ed 410; Journeymen Barbers, H. C.
& P. I. U. v Industrial Com. 428 Colo 121,
260 P2d 941, 42 ALR2d ¥00.

4. State v Huber, 129 W Va 198, 40 SE
2d 11, 168 ALR 808.

\
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It is clear that a proceeding is not necessarily nonjudicial because it is not
adversary nor because there is not an appearance or active oppoesition by some
defendant,® and it is not necessary that the adjudication between the parties
would be conclusive of their rights put in issue.!  Judicial power is not restricted
to determining controversies actually existing, but may be extended to con-
troversies anticipated, so as to include the functions of providing security against.
disputes and claims which may arise, of protecting property and rights from
possible, though at the time unknown, hostile claims and pretensions, and of
declaring a status or right, thereby forestalling anll preventing controversies.”

Express provisions in the state constitutions often modify the general doctrine
of separation of powers as applied to the judicial department, Certain powers
which are essentially nonjudicial in character and not ordinarily to be used

by the courts may be expressly entrusted to them by the constitution.®

§ 221. — Interpretation of constitution; maintaining separation of powers.
Under the American system of constitutional government, among the most
important functions entrusted to the judiciary are the interpreting of constitu-
tions® and, as a closely connected. power; the determination of whether laws
and acts of the legislature arc or are not contrary to the provisions of the

federal and state constitutions.™

The judicial powers include the important function of preventing depart-

mental encroachment, such as marking out the boundaries of each department

. and remedying the invasions by cither of the territory of the other.?

When

called on to review and control the acts of an officer of a co-ordinate branch

of the government, however, the courts should proceed with extreme caution,
and the right to exercisc the power should be manifestly clear.® The whole

5. Robinson v Kerrigan, 131 Cal 40, 90 P

‘129, LT

6. People ex rel. Kern v Chase, 165 II1 527,
46 NE 454

7. Robinson v Kerrigan, 151 Cal 40, 90 P
129; Greenfield v Russel, 292 Il 392, 127 NE
102, 9 ALR 1334,

The general subject of declaratory judg-
ments iy discussed in DrotamaTomy Jupo-
MENTS.

8. Gay v District Ct. 41 Nev 330, 171 P 156,

173 P 885, 3 ALR 224; Ashford v Goodwin,

103. Tex 491, 131 SW 5335,

8, Webster v Cooper, 14 How (US) 488,
14 L ed 510; Hamilton Bank v Dudley, 2 Pet
{Eﬂ 492, 7 L =d 496; Greenwood Cemetery

Co. v Routt, 17 Colo 155, 28 P 1125;
Fountain Park Co. v Hensler, 199 Ind 95,
155 NE 465, 50 ALR 1513; State ex rcl
Jameson v Denny, 118 Ind 382, 21 NE 252;

State ex rel. Standard Oil Co. v Blaisdclf, 22-

ND 86, 132 NW 769.

" 10. Parker v State, 133 Ind 178, 32 NE 315,
33 NE 119; Pitman v Drabelle, 267 Mo 78,
183 SW 1055; State ex rel, Richards v Whis-
man, 36 SD 260, 154 NW 707, crror dismd
241 US 643, 60 L ed 1218, 36 S Ct 449;
Peay v Nolan, 137 Tenn 222, 7 SW2d 815,
60 ALR 408. . |

The questions whether, the legislature has
264 : :

“ultimate

abridged some fundamental right of a citizen

and whether it has assumed its prerogative

over subjects not within its province are
judicial questions. State v Martin, 193 Ind
120, 139 NE 282, 26 ALR 1386.

And sce §§ 101 et seq, supra.

The court's delicate and difficult office is to
ascertain and declare whether the legislation

it in accordance with, or in contravention of,’

the provisions of the constitution; and, having
done that, its duty ends. Savage v Martin,
161 Or 660, 91 P2d 273,

11, Saate ex rel. Muellezr v Thompson, 149
Wis 488, 137 NW 20,

Deciding whether a matter haz in -any
measure been committed by the Fedéral Con-
stitution to another branch of government,
or whether the action of that branch exceeds
its authority, being itself a delicate exercise in
eonstirutional interpretation, is a responsibil
ity of the United States Supreme Court as
interpreter of the Constitution,
Baker v Care, 369 US 186, 7 L ed 2d 663,
82 5 Ct 691, .

It is a judicial function to serve as a hal-
ance for the people's protection against abuse
of power by other branches of government.
United Public Workers v Mitchell, 330 US
75, 91 L ed 754, 67 S Ct 356.

gz Jobe v Urquhart, 102 Ark 470, 143 SW
1.



16 Am Jur 2d

subject as to the power of the judici
to determine the constitutionality of acts of the
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ary to construe constitutions and thus

other two departments of

government has been accorded detailed consideration elsewhere.”

Tt has been held in one jurisdiction that wherc there are two conflicting legis-
Iatures, each claiming the right to exercise
the lawful authority™ . .

courts to determine which has

legislative functions, it is for the

9. LIMITATIONS - . =

§ 222.

Distinctions bétween judiciary and exccutive and legislative departments.

“The distinction between legisiative or ministerial functions and judicial func-
tions is difficult to point out. What is a judicial function does not depend
solely on the mental operation by which it is performed or the importance of
the act. In solving this question, due regard must be had to the organic law
of the state and the division of powers of government. ' In the discharge of

exccutive and legislative duties,

the exercise of discretion and judgment of

the highest order is necessary, and matters of the greatest-weight and importance
are dealt with. It is not cnough to make a funttion judicial that it requires

discretion, deliberation, thought, and judgment®*

To be judicial, the exercise

of discrction 2nd judgment must be within that subdivision of the sovercign
power which belongs to the judiciary er, at least, which dees not belong to

the legislative or executive department.

If the matter in respect to which it js

exercised belongs to’ either of the two last-named dcpartments of government,
it is not judicial.. What is judicial and what is not in such cases seem to be
better indicated by the nature of 2 thing than its definition.™

Broadly speaking, a judicial inquiry investigates, declares, and enforces Habil-

ities as they stand on présent or past facts, under laws supposed alrcady to
exist. Legislation, on the other hand, looks to the future and changes existing

conditions by making 2 new rule to be

of thosc subject to its power."

13, §§ 101 ct seq., supra.
14. Prince v Skillin, 71 Me 361.

15. Wheeling & £E. G. R. Co. ¥ Triadelphia,
58 W Va 487, 52 SE 499.

An official act requiring the exercise, of dis-
cretion in judgment may be administrative or
judicial according to the nature of the sub-
ject matter. Trybulski v Bellows Falls Hydro~
Electric Corp. 112 Vi 1, 20 A2d 117,

A court may not, under the guise of pro-
tecting private property, extend its authority
to a subject of reguiation not within i1z com-
petency, but it confined to ascertaining
whether the particular assertion of the legis-
lative power. to regulate has been exercised to
so unwarranted a degree as, in substance and
effect, to exceed regulation and to be equiva-
lent to a taking of property without due
process of law or a denial of the equal pro-
tection of the laws. Atlantic Coast Line R.
Co. v North Carolina- Corp. Com. 206 US
1, 51 L cd 933, 27 5 Ct 585; Dudd v New
York, 143 US 517, 36 L ed 247, 12 8 Ct
468 (fces chargeable by grain clevators)
Durgin v Minot, 203 Mass 26, 89 NE 144
People v Luhrs 195 NY 377, 89 NE 171,

[16 Am Jur 2d]—30
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applied thereafter to all or some part *

16. Solvuca v Ryan & R. Co. 131 MJ' 265,

10! A .710: State ex rel. Mason v Baker, 69

ND 488, 288 NW 202; Wheeling & E. G. R.
Co. v Triadciphia, 58 W Va 487, 52 SE 495.
The selection of a site on which a public
necessity or public work of any sort shall be
located s essentially a- legislative, and not a
judicial, matter, but’ whether a public work
or utility is prosccuted according to law iz
a judicial question. Gibson +' Baton Rouge,
161 La 637, 109 So 439,47 ALR 115k

The dutics of a state board of railway com-

misioners relative to granting permission to-

discontinue opcration of certain trany are

legislative. Re Minncapolis, 5t P. & S. Ste..

M. B Co. 30 ND 221, 152 NW 513,
17. § 220, supra. -

18. Ross v Oreron, 227 US 150, 57 L ed
458, 33 5 Ct 220; Prentis v Atlantic Coast
Line Co. 211 US 210, 53 L ed 150, 29 5 Ct
67; Sinking Fund Cases, 99 US 700, 25 L ed
496 {per Field, ].); Wulzen v San Francisco,
161 Cal 15, 35 P 353; Van Winkle v State,
4 Doyce {(Del} 578, 91 A 3B3; Re Speer, 53
Idahoe 293, 23 P2d 239, 88 ALR 1085;
State v Ramircz, 3% Idahe 623, 203 P 279,
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It has been said that the fact that a power is conferred by statute on a court
of justice, to be excrcised by it in the first instance in a proceeding instituted
therein, s, itself, of controlling importance as fixing the judicial character of
the power and is decisive in that respect, unless it is reasonably certain that

the power belongs exclusively to the Ie

lative or the exccutive department.?®’

Every doubt will be resolved in favor of a statute conferring powers of an
ambiguous character upon a judicial officer, in order that the powers so con-~

ferred may be held to be judicial.®

American courts are constantly wary not to trench upon the prerogatives
of other departments of government or to arrogate 1o themselves any unduc
powers, lest they disturb the balance of power; and this principle has contributed
greatly to the success of the American system of government and to the strength

of the judiciary itself.!

§ 223. —Impm'nussibahty of imposition of nonjudicial functions upon judiciary.
One application of the general principle as to the scparation of the powers
of government is the rule’ which has ftsclf been described by some authorities

as a rudimentary principle

such no functions can be imposed except

59 ALR 207; Fenske Bros. v Upholstercrs’
International Union, 358 III 238, 193 NE
112, 97 ALR 1318, cerr den 295 S . 734,
79 L, od 1682. 55 S Ct 645: Nega v Chieago
. Co 317 IN 482, 148 NE 250, 39 ALR
1057; Local Union, N. B. O. P. v Kokomo,
211 Ind 72, 5 NE2d 624, 103 ALR 11113
Mathison v Minncapolis Street R, Co. 126
Minn 206, 148 NW 71; State v Revig, 193 NC

192, 136 SE 346, 50 ALR 98; Re Minne-.

apolis, St. P, & S. S5te. M. R. Co. 30 ND
221, 152 NW 513; State ex rel. Yaple v
Creamer, 85 Ohio St 349, 57 'NE 602; Lang-
ever v Miller, 124 Tex 80, 76 5W2d 1023, 96
ALR 836.

. To_declare. what the law Is or has been
is a judicial power; to declare what it shall
be is legislative. Gorham v Robinson, 57 RI
1, 185 A 832

Legislation consists in Iaying down laws or
rules for the future; administration has to do
vm.h the carrying of those laws into eflect,
their practical application to current affairs
by way of management and oversight includ-
jng investigation, regulation, and control, in
aceordance with, and in execution of, the
principles prescribed by the lawmaker; the
judicial function is confined to injunctions
etc., preventing wrongs for the future, an
judgments giving redress for those of the
past. Mitchell Coal % Coke, Co. v Penn-
sylvania R. Co. 230 US 247, 57 L <d 1472,
33 §-Ct 918, Pitney, ]., dissenting.

The judicial power is exercised in the de-
cision of cases; the legislative in making gen-
eral regulations by the enactment of laws
The latter acts from considerations of public
policy, the former by the pleadings and cvi-
dence in 3 case {per McLean, J.). Pennsyl-
vania v Wheeling & B. Bridge Co. 18 How
(US) 421, 15 L ed 435.

19. Zanesville v Zancsville Teleg. & Teleph.
Co. 64 Obio $t 67, 55 NE 781, .

466 Ry

of constitutional law—namely, that on judges as
those of a judicial naturc.® It has been

The legislative power can be restrained only
by constitutional provisions—not by the com-
mon or statutory law of England. State v
Lewis, 142 NC 626, 55 SE 600.

7%(9). State v Bates, 96 Minn 110, 104 NW

1. Parkinson v Watson, 4 Utah 2d 191, 291
P2d 400.

2. Burnctt v Greene, 97 Fla 1007, 122 So
570, 69 ALR 244; Ex parte Grifiths, 118
Ind B3, 20 NE 513; Auditor v Auchison, T.
%k 5. F. R. Co. 6 Kan 500; Searle v Yensen,
118 Ncb 835, 226 NW 464 Woodward v
Pearson, 165 Or 40, 103 P2d 737; State v
giuber, 129 W Va 198, 40 SE2d 11, 168 ALR

a8, : )

Annotation: 69 ALR 266, et seq.

_There are limits to the nawre-of duties
which Congress may impose on the consti-
tutional courts vested with the federal judicial |
power. NMational Mut. Ins. Go.'v Tidewatcr
Transfer Co. 337 US 582, 93 L ed 135G,
695 Ce 1173, ' -

Powers of a legizlative or exccutive nature

are not capable of being cenferred upon 3 -

court exercising solely the judicial power of .
the United States. United Steclworkers of
America v United States, 361 US 39, 4 L ed
2412,805Ct L. N

In. Anway v Grand Rapids R Co. 211
Mich 592, 179 NW 350, 12 ALR 26, it
was hetd that nnder a constitution dividing
governmental powers into three departments
and conferring the judicial power upon the
rourts, the legislature cannot confer uwpon
the courts a power net judicial or requirc
them to perform functions not judicial in
character.

As to Dmposing nonjudicial functions on
courts by provision for review of adminis-

{16 Am Jur 2d}
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thie same rule has been applic& with: regard to an option to purdmsc property

at the price offercd to the optionor by a third person.*

G. CoNSIDERATION

e e— T

1. In GenNeErAL; Necessoy

§ 85 Generally; definitions and nature of consideration. .

Technically, consideration is defined as some right, interest, profit, or ben-
cfit accruing to one party, or some forbearance, detriment, loss, or respon-
sibility given, suffered, or undertaken by the other,® Apain, consideration

for a2 promise is defined as an act or a forbearance; or the creation, modifica.

. tion, or déstruction of a legal relation; or a return promise bargained for

and given in exchange for the promise.!! Consideration is, in effect, the price

bargained" and paid for a promisc'—that is, somecthing given in :xchnnf,;s
- for the promise.® In some jurisdictions consideration is defined by statute.

Generally, considerations are classificd as “good” and “valuable™¢ A
“good” consideration, sometimes called a *meritorious” consideration, is such

as that of blood, or of natural love and affection, or of love and affection

based on kindred by blood or marriage,’? whercas a “valuable” consideration

is generally understood as money or something having monectary value!
Although historically -the terms “quid pro quo” and “nudum pactum” ap-

plied only with regard to contracts which were at common law enforceable

§86 . . CONTRACTS 17 Am Jur2d
pro quo. The policy of the courts in requiring a consideration for the main-
tenance of a contract action appears to be to prevent the enforcement of gra-
tuitous promises. It is said that when one receives a naked promise and
such promise is broken, he is no worse off than he was; he gave nothing for
it, he has lost nothing by it, and on its breach he has suffered no damage
cognizable by courts, No bengfit acctued to him who made the promise, nor
was any injury sustained by him who received it. Such promises are not made
within the scope of transactions intended to confer rights enforceable at Jaw,®

~~This argument loses much of its force because of the rule that the courts do
not ordinarily inquire into the adequacy of the consideration, and any con~
sideration, however slight, iz legally sufficient to support even an onerous
promise.! In view of this rule it has been said that consideration is as much
a form as a seal at cornmon law.* G :

At common law; a seal was deemed to dispense with, or raise a presumption

. of, consideradon.! In most jurisdictions now, however, private seals have
been abolished by statute and are declared to be without effect.* In addition,
in jurisdictions which have adopted the Uniform Commercial Code,® the
provision in the Code article on “Sales” that the affixing of a seal to a writing
evidencing a contract for sale or an offer to buy or scll goods does niot con-

stitute the writing a sealed instrument applies, and the law with respect to

sealed instruments does not apply to such a contract or offer.*’
L] . . . o

o~ . .
P R

" § 86. Necessity.

el

by an action of debt, these terms are now generally used with regard to the
consideration for contracts gencrally—that is, consideration is referred to as
the *quid pro quo,” and any promise not supported by consideration is said
to be “nudum pactum.”* Consideration is, however, not identical with quid

It is well settled, as a g.r_ncral rule, that consideration is ain esséntial element
of, and is necessary io the enforceability or validity of, a contract.” It fol-

" ypecified sum and as much more than such’

sum as such stock may be sold for to any other
person, was helid in Huston v Harrington, 58
Wash 51, 107 P 874, to be too indefinite and
uncertain, ay to the price, to be enforced.

9, Slaughter v "‘Mallet Land & Cattle Co.

CAS Tex) 141 F 282, cert den 201 US 646,

0 L ed 903, 26 § Ct 761; Marske v Willard,
169 11l 276, 48 NE 290; Hayes v O'Brien, 149
Xi 403, 37 NE 73; Levy v Peabody, 230 Mass
164, 130 NE 261; Nu-Way Service Stations v
Yanderiberg Bres. Ol Co. 283 Mich 551, 278
NW 683; Dricbe v Ft. Penn Realty Co. 331
Pa 314, 200 A 62, 117 ALR 1091; Pecrless
‘Dept, Stores v George M. Sneok Co. 123
W Va 77, 15 SE2d 169, 136 ALR 130;
Goerke Motor Co. v Lonergan, 236 Wis 544,
295 NW 671, -

Annotation: 136 ALR 139, 140.. . ~

. " 20, Becker v Colonial Life Ins. Co, 153 App
1 1 Div 382, 138 NYS 491, . .
" 58 Columbia L Rev 929 &t seq.

It is said that the most widely used defi-
pition of “consideration" is a benefit to the
. promisor or a loss or detriment te the broms
“isze. Test v Heaberlin, 254 Jowa 521, 118
:Nwzd 73. : e, e

|- 11, Byerly v Duke Power Co. (CA4 NC)
§1175F2d 803, citing Restatement, CoNTuACTS

o

" 17. Williston, Contracts 3d ed § 110.

12. La Flamme v Hoffman, 148 Mec 444, 95
AZ2d B02; Re Sadler’s Estate, 232 Miss 349,
98 So 2d B&3; Coast Nat, Bank v Bloom, [13
NJL 597, 174 A 576, 93 ALR 528.

" 13. Howard College v Turner, 71 Ala 429;

Re Sadler's Estate, 232 Miss 349, 98 So 2d
863; Coast Nat. Bank v Bloom, 113 NJIL

597, 174 A 576, 95 ALR 528.

14. Phoenix Mut. L. Ins, Co. v Raddin, 120
US 183, 30 L ed 644, 7 § Ct 500; Re Sadlers
BEstate, 232 Miss 349, 98 So 2d B63; James
v Fulerod, 5§ Tex 512. .

15, Wilson v Blair, 65 Mont 155, 211 P
289, 27 ALR 1235; Clements v Jackson Couns
ty Oil & Gas Co. 61 Okla 247, 161 P 216.

6;96‘ Thompson v, Thompson, 17 Ohis St

18, § 95, infra. ¢

19. Contracts which were at common law
enforceable by an action of debt generally
derived rtheir obligatory force from & duty
imposed by law. This duty was based either
on the form of the contract or on what was
known as quid pro quo, By thiy way meant
that the person owing the duty had received
from the person to whom the duty was due

something whith he was bound to return or

a27

pay for. In the absence of quid pro quo, the
engagement, except in the case of formal con-

tracts, was termed “nudium pactum'—a phrase -

derdved from the civil law. When the English

. courts finally declared that an action of as-

sumpsit might be maintained for the nonper.

. formance of a simple promise, they limited the

right of action to cases in whith there existed

an element which came to be kaown as “con- . - ;
- 4. See Szavrs {Isted § 8).

sideration.” Any promise not supported by
a consideration they likewise termed *“nudum
pactum.” The term “consideration™ is thus in
gome_respects analogons. to the cawsa of the
civil law and to quid pro que in debt. In fact

- ‘the latter term has somctimes been treated

a3 though it were synonymous with considéri-

" ‘tioh. Shackieford v Hendley, 1 AK Manssh

{K7y) 496; Todd v Weber, 95 NY 181; Justics
¥ Lang, 42 NY 493, B .
Williston, Contracts 3d __ed 5599 et scq.,

For translation of legal phrases and max-

_ ims, tes Ax Jua 2d Drsx Boox, Document

185. :

The consideration, in the legal sense of the
witrd, of a cohtrait is the quid pré guo, that
which the party to whom a promise is made
does or agrees to do in retumn for the prom-
jse, Phoenix Mut. 1., Ins. Co. v Raddin, 120
US 183, 30 L ed 644, 7 5 Ct 500, .

20, Davis v Morgan, 117 Ga 504, 43 SE
732; Stohestrert v Scuthern Oil Co. 226 NC
261, 37 BE2d 676, 1 -+ o seeed

“4!8__ L M

\ Williston, Contracts 3d ed 3§99 et seq.,

1. § 102, infra.

" 2. Holmes, J., in Krell v Codman, 134 Mas

454, 28 NE 578.
3. See Szars (lsted § 13). ]

5. See Am Jux 2d Desx Boox, Document
130 {and supp).

8. Uniform Commercial Code § 2-203. °

. 7. Tilley v Cook County (Tilley v Chi-

cago) 103 US 155, 26 L ed 374; He!.-yford
v Davis, 102 US 233, 26 L =d 160; Parrington
¥ Tennesice, 85 US 679, 24 L ed 558; Chor-
peiining v United States, 94 US 397, 24 Led
126: Byerly v Duke Power Co. (CA4 NC)

" 217 F2d 803; Lewis v Ogram, 149 Cal 505,

87 P 60; Davis v Seymour, 539 Comon 531, 21

A 1004; Poster v Title Guaranty & 8. Co. |

17 Tdaho 364, 106 P 299; Leopold v Salkey,
89 NIl 412; Bright v Coffman, 13 Ind 371;

-Caylbe v Caylor, 22 Ind App 666, 52 NE -

465; Stewart v Todd, 190 Jowa 283, 173
NW 619, 20 ALR 1272, reh den 190
Yowa 295, 327, 180 NW 146, 20 ALR 1301; °
Neal v Coburn, 92 Me 139, 42 A 348;
Harper v Davisr, 115 Md 349, 80 A 1012; -
Hills v Snejl, 104 Mass 173; De Moss ¥ Rob- !
.inson, 45 Mich 62, 8 NW. 712; Wilson v Blair, !
65 Mont 155, 211 P 2689, 27 ALR 1235; -

v
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seal'? or bond or specialty,”™ and the INIL docs not destroy the significance of
a scal' in states where a seal imparts a special quality to a writing. The mdre
fact, however, that a corporate instrument bears a seal docs not neeessarily
f.stablish the instrument as a specialty as in the case of an individual, since
in such case the seal may be used only as a mark of genuineness.”

The Commercial Code—Commercial paper, declares that an ipstrument
otherwise negotiable is within this article even though it is under a seal}
with the intent to place sealed instruments on the same {ooting as any other
commercial paper without affecting any other statutes or rules of law
to scaled instruments except so far as they are inconsistent.”

§ 214. Revenue stamps.*

Certain obligations

relating

for the payment of money come under the laws im-

posing stamp taxes, but instruments omitting required revenue stamps are -

valid unless the statute expressly invalidates them.* The revenue stamp is
no part of a promissory note, and the omission of the stamp. or failurc to
cancel the :

stamps’ does not affect its negotiability.®

e e

A. In GrnzRAL o

§215. Generally, los non

. This portion of the article treats of the ncccs‘sit-y, sufficiency, and Iégality
of consideration for a bill érnote or an obligation.thercon. Treated elscwhere

are matters of consideration, or “value,” for a transfer of a bill or note,* con- ‘

sideration for an extension or modification, as distinguished from a renewal
instrument,” the effect of executory consideration on the unconditonal nature
of an order of promise,* the cffcct of the presence or absence of a statement .
of comsideration,? and notice of, or from, the consideration. :
' 417, Alropa Corp. ¥ Myers (DG Del) 55 F
“ Sopp 936; Clarke v Pierce, 215 Mass 552,

Curtie-MceGraw Co. v Fricdman, 135 Mis
701, 100 Se 273; Bank of High Hill +
Rockey (Mo App} 277 SW' 573; Security
State Bank v Brown, 110 Neb 237, 193 NW

102 NE 1094. _
7 18. Alropa Corp. v Myers (DCDel) 55 F

{ Supp 936; Wooleyhan v Green, 34 Del 503, ¥% < SR
155 A 602 Tl L 6 §1334 et seq. Infra. e et
: 4%2: Bafliet v Fetter, 314 Pa 284, 171 A VWhile the NIL defines ‘“value” in terms of

: . %“consideration™ (§ 216, infra); and. uses the
i term “value™ in deseribing. the character of
an original party for accommotdtion [§118,
supra), in the Commereial Code “consid-
cration” §s distinguished from “value”
The former rcfers to.what the obligor hax
received for his obligation, and is important

! 20, Sigler v M, Vemon Bottling Ca. (DC’
: Dht Col) 158 ¥ Supp 234, affd 104 App :
i DC 260, 261 F2d 378, . ..
{ 1, Uniform Commercial Code § 3-113.

; * 2, Comment to Uniform Commercial Code

; only on the question whether his obligation
§3-113. can be enforced ageinst him. {(Comment 1
: A"Sdeesgno v Powers, 177 Pa Super 253, 110 10 Uniform Commercial Code §3-408).

“Yalue” i important only on the question
whgthe'r the holder who hat arquired that
obligation qualifies as.a particular kind of

holder. Comment 2 to Uniforrn Commercial
Code § 3-303. -

7. §3 302 et 2eq., infra.

. - 3. Practice Aids.—Provision ‘as to_pay-,
. ment for revenue stamps. 2 Ay Jua Lrzcawn
Founas 2:748, . . .

. 4 See Stae Taxxs {lat ed §5 12 ot seq.,

-

* .5, Goodale v Thorm 199 Cal 307, 249 P 8. § 141, supra, : LTI N

11; Newhal! Sav. Bank v Buck, 197 Jowa 732,
: 197 NW 936; Farmers Sav. Bark v Neel, 193 ‘
Towa 635 187 NW 555, 28 ALR i116;

- T, CONSIDERATION _

- -t able consideration, - :

i b Wis556,277 NW 41

9. §§90, 145, 158, 189, supra. o
Rl §§ 452 ct seq,, infra. ) TR “:"C""'- ’
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Like any other contract, 2 negotiable instrument requires a consideration

_ as between the original parties,

or a recognized substitute therefor,!* but such

an instrument is presumed to have been issued for a valuable consideration.™

§ 216. Generally.

-The general principles as to what constitutes’ consideration for a contract,.
in another article,® apply in determining
a bill or note. Any consideration,™ that is,
_ any valuable comsideration as distinguished from “good” cc_unside_ration,“ suf-
supports a negotiable instrument.

n unless it is known and agrecd to as

"full “discussion of which appears
' what constitutes consideration for

ficient to support a simple contract,

_ . Thus, while nothing is a consideratio
such by both partics!® and these definitions arc zot completely comprehen-
sive,”" consideration may be said to consist

.11, §297, i:_:.fra.‘ R
.12, Sge Vol. 12, .
13, See “Cnm'mcrs {1st ed §§75 et seq.).

~ 14. Flores v Woodspetialties, Inc. 138 {al
App 24 763, 292 P24 526. R

. L - ‘sideration,” the NIL declares that value s
- - any consideration sufficient to support a
: B simple contract. Negotiable Instrument Law

e 25. Compare Negotiable Instrument Law

L 181, which states that “value” means valu-

: " Apart from the “except” clause relating to
e ~"an antecedent cbligation, other ebligations
Td - 'Z'on an instrument are subject to the ordinary
' rules of contract law relating to contracts
not under seal, with respect to the necessity
or sufiiciency of consideration. Comment 3

“ _ to Uniform Commercial Code § 3-408.

(18, Sullivan’v Sullivan, 122 Ky 707, 92 SW
§66: Campbell v Jeflcrson, 296 Pa 368, 145
- A 912, 63 ALR 1180 (slight loss, inconven-
- jence, or henefit is valuable); Re. Smith, 226

. Courts often speak of “good” consideration
in the sente of a sufficient or valuable con-
- r=sideration, rather than “good” in the tech-
, -+ nical and Jimited sense. . .
. . L "16, Philpoi v Gruninger, 14 Wall {US) 510,
< Co- 90 L ed 74%; United Beel Co. v Childs, 306
' : . “Mass 187, 27 NE2d 962; Suske v Straka,
. . 229 Minn 408, 39 Nw2d 745 (while pre-
. existing “indebtedness would constitute cnngd-
eration for a note, this is not so where pla':‘n-
GH testified that the note was “a present 'R
Yeach v Treber, 164 Neb 419, 82 NW2d 544
(detriment to promisee); First Nat. Bank v
Chandler (Tex Civ App) 58 Sw2d 1036,
error7di:md; Good v Dyer, 137 Va 114, 119
SE 277. .

Consideratish ir the price_voluntarily paid
for a promisor’s undertaking. Philpot v
Gruninger, 14 Wall (US) 570, 20 L. ed 743;
Const Naf. Ranl v Bloem, 113 NJL 597,

in a loss or detriment to the promisee,'* or to exist Whgp' at the desire of the
"that_which is claimed to

. .Houten, 202
; o Under the heading, *What constitutes con-

| St9,46 NE63.

B. Wuar CoONSTITUTES

in any bencfit to the promisor, or

‘174 A 576, 85 ALR 528 (bargained for
" and paid). -

Consideration is a matter of contract, “lli
tion of the parties. Houten v
Towa 1085, 209 NwW 293,
. Yt is 2 question of fact for the jury whct!:.m-.-

a note.given by a practically helpless in-
valid to his nurse was a gift, or compensa. -
tion for services rendered. Meginnes v Me-
Chesney, 179 Iowa 563, 160" NW 50.

17, Irwin v Lombard University, 56 Ohio °

18, Howard v .
561 (applying Ohio law); Hance Hardware
Co. v Howard, 40 Del 209, 8 A2d 30; Tegt-
meyer v Mordlund, 239 111 App 247; Kelley,
Glover & Vale, Inc. v Heitman, 220 In
825, 44 NE2d 981, cert den 319 _US 672,
87 L ed 1713, 63° 'S Ct 1320; First Statc !
Bank v Williams, 143 Iowa 177, 121 NW
702; Bryan v Glass, 6 La Ann
Academy v Cowls, 6 Pick (Mass) 427; Becker |
County MNat, Bank v Davig, 204 Minn 603, -
284 NW 789; Leach v Treber, 164 Neb 419, ,
82 Nw2d 544 (tréul sie; injury, inconvenicnce,

prejudics, or detriment to promisee); Coast
Nat. Bank v Blogm, 113 NJL 597, 174 A}
576, 95 ALR 528; Cockrell v McKenna, 103 ;
NjL 166, 134 A'687, 48 ALR 234; Mills v |
Bonit, 239. NC 498, 80 SE2d 365; L. A.:
Randolph Co. v Lewis, 196 NC 51,.144

v Schwattz, 68 Ohio App 80, 22 Ohio Ops
176, 39 NE2d 548; Fimst Nat. Bank
ey, 129 Okla 159, 264 B 184,
Van Bebber v Vechill, 166 Or 10, 109 P2d.
1046; Campbell v Jefferson, 296 Pa 368, 145
A 912, 63 ALR 1180; Shayne of Miami, Inc. -
v Greybow, Inc. 232 SC 161, 101 SE2d 486.
A valuable consideration in the sense of
the law may consist either in some right,
interest, profit, or benefit accruing to one
party, or some forbecarance, detriment, loss,

! or responsibility given, suffered, or undertaken

v 228
64 ALR 588;

SE i-
545, 62 ALR 1474; City Trust & Sav. Bank

i

Tarr (CAS Mo} 261 F2d .

'Mb; Ambherst ! .-
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promisor, the promisee or any other person has done or abstained from doing,

or dOﬁ. or abstains ‘from doing, or promises to do or to abstain from doing,
something, the consideration being the act, abstincnce, or promise.® It has

R STR B

promise, it must be such as deprives the person to whom the promise is made

been said generally that to give a consideration value {or the supporting of a

o o b e A o e

or beneficial to the promisor.?

law.®

" ‘The law concerns itself only

by the t;ther: I-'l;owa.rd v Tarr ' CAE M

261 F22 561 (applving Ohio lawg; Currieoer
Misa (Eng) LR 10 Exch 153; Sce Seth v
Leow Hing, 125 Cal App 729, 14 P2d 537,
15 PXM 190, which also sets forth a stat-
utory definition. - P

19. Becker County Nat Bank v Dav%s,’ 204
Minn 603, 284 NW 789; Irwin v Lombard
University, 56 Ohio St 9, 46 NE 63.

. 20. Westmont Nat. Bank v Payx N3
133, 156-A 632, v Payee, 108 NI

i
.| -ty
1

~ Shayne of M'ian'\i, T:l\c. v Gre bcm T‘-
232 SC 161, 101 SE24 488 (quoting Restate:
went, Corzracrs § 75(2) ). .

f..., - 2 Flores v Woodspeciales, E& 138 " Cal
"4 App 2d 763, 292 P2d 626; Hance Hardware
“#} Co. v Howard, 40 Del 209, 8 A2d 30.

3. Howard v Tarr (CA8 Mo) 261 F2d 361
{applying Ohio law); Moriconi, v Flemming,
125 Cal App 2d 742, 271 P247182; Re Ber-
becker, 277 Mt App 201; Kelley, Glover &
Vale, Inc. v Heitrman, 220 Ind 625, 44 NE2d
981, cert den 319 U
€3S Ct 1320; Chick v Trevett, 20 Me 462;
Greenwood Leflore Hospital Com. v Turner,
213 N!iss 200, 56 So 2d 496; Leach v Treber,
1168 Ncb 419, 82 NW2d 544; County Truse
1t Qo. v Mara, 242 App Div 206, 273 NYS
. 5'97, afid 266 NY 540, 195 NE 150; First

Nat, Bank v Boxley, 129 Okla 159, 264 P
184, 64 ALR 588; Shayne of Miami, Inc. v
Greybow, Inc, 232 SC 161, 101 SE2d 406;
Ballard v Burton, 64 Vit 387, 24 A 769,

- 4. Bromficld v Trinidad Nat Invest. Co.
(CA10) 36 F24 646, 71 ALR 512; Test-

A
*
!
4
i
-
!

of a right which he possessed before, or else confers u
benefit which he could not otherwise have had.™

Consideration may be given to the promisor or to some other person. It
matters not from whom the consideration moves or to whom it goes. If it
is bal_-gmnc!:l for as the exchange for the promise, the promise is not gratuitous.!
Consideration need not move from the promisee,” and it need not be pccuniar-}'

§2I7. Adequacy. -

S 672, 87 L ed 1713, .

pon the other party a

2} Consideration moving to the promiso be
a benefit to a third person® or 2 detriment incurred on his bc}I:alf_‘ r .

. Consfideraﬁgn-is not always a fact question. If ail the facts concerning the
jssue of consi i ith i i i
1 consideration are mthou_t_dxs_gut.c, such issuc becomes a question of

N LTS PRI T O

with the existence of legal consideration for :
bill or note. Mere inadequacy of the consideration is not within this conccm?
in the absence of fraud;! mistake, undue influence,’ mental incapacity of th,c

.neyer v Nordlund, 259 T App 247; Green-
wood Lefiore Hospital Carn.;:?'l‘ur;mr, Zln.'!
- Miss 200, 56 So 24 496; Coast Nat. Bank
v Bleom, 113 NJL 397, 174 A 575, 95 ALR
528; First Nat. Bank v Boxley, 129 Okla 159,
T2'SD 10,56 NWd 200, Dacrecry Mabmben,
, h ; Barrett v X
6 Wyo 541,48 P 202, , Mahaken,

S, Brainard v Harrls, 14 Obio 107; Third
Nat. Bank & Trust Co. v Ro:igcrs, 350 1l:'z\.
523, 198 A 320; Skagit State Bank + Moody,

86 Wash 286, 150 P 425, LRAJ916A 1215,

6. Jonea v Hubbard (Tex Civ A '
2d 493, errorrefnr e.( Y ppl) 302 SW

7. Walker v Winn, 142 Al 560, 39 So 12;
Poggetto v Bowen, 18 Cal App 2d 173, 63
P2d 8537; Smock v Picrson, 68 Ind 405; Cen.
tral Sav. Bank v O’Connor, 132 Mich 578, 94
NW 11; Camphell v Jefferson, 296 Pa 368,
145 A 912, 83 ALR 1180; Ballard v Burton,
Mo S B

H 14¢ tal
199 288 NW 278, e 233 Wis

P2d 421.

JInadequacy sufficient l‘fo shock the con-
science constitutes in itself a badge of fraud.
Harshbarger v Eby, 28 Idaho %3, 156 P
£19; Wolford v Powers, 85 Tnd 294; Hanunon
v Fink, 65 Okla 115, 167 P 1152; Rauschen-
bach v McDaniel's Estate, 122 W Va 632, 11
SE2d B32. o

9. Shocket v Tickling, 229 SC 412, 93 SE
2d 203; Bauschenbach v MceDaniel's Estate
122 W Va 632, 11 SE2d 052, '

8. Lorber v Tooley, 47 Cal App 2d 47, 117

§ 217
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obligor,”® or a statute requiring the quantum of consideration to be weighed.™
The adequacy in fact, as distinguished from value in law, is for the parties to
judge for themsclves.® [t is ordinarily immaterial that the consideration for
a bill or note is inadequate as compared with the amount of the order or prom-
ise,® or that the obligor, knowing the circumstances or having an opportunity
to inform himself, is. disappointted in his expectations.™ . L
Legal or valuable. considergtion may be of slight value,® or it may be a

trifling benefit, loss, or act¥ or it may be of valuc only to the promising party.”
It may be of indeterminatc value,'® such as property the value of which is
incdpable of reduction to any fixed sum and is altogether a matter of opinion,”
the good will of a business,® or an act which affords the promising party
pleasure or gratification, pleases his fancy, or otherwise merits, in his judgment,

his ‘appreciation.

However, it is obvious that in the case of a pecuniary or

. property consideration, there is 2 more objective standard by which the law
can judge the nonexistence or gross inadequacy of value than in the case of

. satisfaction of desire or fancy.!

10, Rauschenbach v McDaniel’s Estate, su-
pra - o
o T e U A
11. Herbert v Lankershim, 9 Cal 2d 409, 71
P2d 220 (statute providing that moral ebli-
. gation iz good consideration to the extent
of the obligation but no further).

. 12. Philpot v Gruninger, 14 Wall (US) 570,
90 L ed 743: Price v Jones, 105 Ind 543, 5
_NF, 683; Amherst Academy v Cowls, 6 Pick
{Mass) 427; Re Hore's Estate, 220 Minn 374,
19 N'w?2d 783, 161 ALR 1366; Ballard v Bur.
ton, 64 Vit 387, 24 A 769; Good v Dyer, 137
Va 114, 119 SE 277; Rauschenbach v Mec-
.Daniel's Estate, 122 W Va 632, 11 5E2d 852
(purely 2 matter for the deceased maker to
have determined, and his estate must pay the
nate); Hatten’s Estate, 233 Wis 199, 288 NW
igg, Sheldon v Blackman, 188 Wis 4, 205 NW
- There js no rule by whick the courta can
be guided if they undertake the determination
;f such adequacy. - Wolford v Powers, 85 Ind

. 13, Little-grem v Garciner, 20‘8 Ga 523,. 6#
SE2d 713; Re Hore's Estate, 220 Minn 374,

_.3.19 NW24d 783, 161 ALR 1366 (personal serv-

% jces may constitute sufficient consideration
regardless of their economi¢ value as com-
pared to the amount of the note); Miller v
McKenzie, 95 NY 575; Shocket v Fickling,
2929 SC 412, 93 SE2d 203; Hatten's Estate,
233 Wis 199, 288 N'W 278, . o

A note is valid as founded on sufficient
considerztion where, for a Joan of $1,500 in
.gold coin, made at a time when that amount
of gold would be worth $2,500 in paper cur-
rency, the note was executed for $2,500, with-
out specifying in what kind ef money it was
payable, Cox v Smith, 1 Nev 161,
Turner ¥ Young, 27 Ind 373. L.

Appreciation of the way in which mediral
services are performed will support a note to
a doctor for an amount exceeding what
weuld otherwise be the value of services

. P 619 (business, property, and good

Compare’

Foxworthy ‘v Adams, 136 Ky 403, 124 5W
381, - ’ :
valid consideration supporting a note need
not be of balanced value with the instrument.
_ Rauschenbach v McDaniel's Estate, 122 W Va
632, 11 SE2d 852. L .o

.14. Philpot v Gruninger, 14 Wall (US) 570,
90 L ed 743; Harshberger v Eby, 28 Idaho
753, 156 P 619; Smock v Picrson, 68 Ind
405; Hannon v Fink, 66 Okla 115, 167 F
1152, ' .

15. First Nat. Bank v Trott, 236 It App
412; Smock v Pierson, 68 Tud 405; Good v
Dyer, 137 Va 114, 115 SE 277, -

Slight loss or inconvenience to the promisee
upon his entering into the contract, or like
benefit to the promisor, is deemed a valuable
consideration. Campbell v Jelferson, 296 Pa
368, 145 A 912, 63 ALR 1180.

"$8. Ballard v Burton, 64 Vit 387, 24 A 76%;
Good v Dyer, 137 Va 114, 119 SE 277,

.2 17. Smock v Pierson, 68 Ind 405,

18. Price v Jones, 105 Ind 543, 5 NE 683;
Smock v Pierson, 68 Ind 403; Miller v Fin-
tey, 26 Mich 249; Sheldon v Blackman, 188
Wis 4, 205 NW 486. . L. -

19. Miller v Finley, 26 Mich 249,

" 20, Harshbarger v Eby, 28 ¥doho 753, I“_'»)E

will) ;
Smock v Pierson, 68 Ind 405 (even though
business proves unsuccessful}),

In Magee v Pope, 234 Mo App 191, 112
SwW2d 891, it was held that the practice and
good will of a physician was not a safable
item and did not constitute consideration and
the maker was entitled to cancellation of a

l note given thercfor. :

1. Wolford v Powers, 83 Tod 294; Foxworthy
v Adams, 136 Ky 403, 124 5W 381; Hateen's
Betate, 233 Wis 199, 288 NW 278.
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D. Errect o TOTALLY o= PARTIALLY UNCONSTITUTIONAL STATUTES

1. Toral, UNCONSTITUTIONALITY

—_— o
§ 177. Generally.

The general rule is that an unconstitutional statute, .'though having the form
and name of law, is in reality no law,® but is wholly void,® and inecffective for

Del Sorde, 16 NJY 530, 109 A2d 631; Fearon
v Treanor, 272 NY 268, 5 NE2d B15, 108
ALR 1229; State v Weddingion, 188 NC
643, 125 SE 257, 37 ALR 573; State v
Williams, 146 NC 618, 61 SE 61; Daniels
v Homer, 138 NC 219, 51 SE 992; Smtc ex
rel. Sathre v Board of University & School
Lands, 85 ND 687, 262 NW 60; State v
First State Bank, 52 ND 231, 202 NW 391;
Wilson v Fargo, 48 ND 447, 186 NW 263;
U'ren v Bagley, 118 Or 77, 245 P 1074, 46
ALR 1173; Templeton v Linn County, 22
Or 313,°29 P 795; State v_Kofines, 33 RI

211, 80°A 432; Beaufort County v Jasper .

County, 220 .5C 469, 68 SE2d 421; Parker v
Bates, 216 SC 52, 56 SE2d 723; Gaud »
Walker, 214 SC 451, 53 SE2d 316; Rio

-Grande Lumber Co. v Darke, 50 Utah 114,

167 P 241; Shea v OClson, 185 Wash’ 143,
53 P2d 615, 111 ALR 998, afid en reh 1806
Wash 700, 59 P2d 1133, 111 ALR 1011;
Uhden v Greenough, 181 Wash 412, 43
P2d 983, 98 ALR 1181; Stuate v Pincy, 79
Wash 608, 140 P 918; State Road Com. v
County Gt. 112 W Va 98, 163 SE 813; Booten
v Pinson, 77 W Va 412, B3 SE 585; Van
Dyke v Tax Com. 217 Wis 528, 259 NW
700, 98 ALR 1332, ,

A reasonable doubt in faver of the validity
of a statute is enough to sustain it. Me-
Gianghlin v Wachiceld, 180 Md 75, 23 A2d
1 : )

6. Nashvilie v Cooper, 6 Wall (US) 247,
18 L ed 851; Cap. F. DBourland Ice Co. v

Franklin Utilities Co. 180 Ark 770, 22 SW -

2d 993, 68 ALR 1018; Davis v Florida Power
Co. 64 Fla 246, 60 So 759; Des Moines v
Manhattan Qil Co. 193 Iowa 10965, 184 NW
823, 1688 NW 921, 23 ALR 1322; Naudzius v
Lahr, 253 Mich 216, 234 NW 581, 74 ALR
1189; Hopper v Britt, 203 NY 144, 96 NE
371; Lynn v Nichols, 122 Misc 170, 202 NY5
401, affid 210 App Div 812, 205 NYS 935;
Jones v Crittenden, 4 NC (1 Car L Repos
385); Minsinger v Rau, 236 Pa 327, 8% A
902; State ex rel. Richards v Moorer, 152
SC 455, 150 SE 269, cert den 281 US 691,
74 L ed 1120, 50 S Cr 238; Wingfield v
South Carolina Tax Com. 147 SC 116, 144
SE 846; State ex rel. Reuss v Giewmsel, 260
Wis 524, 51 NW2d 547. g
Unless a statute &3 in positive conflict with

-£02

some designated or identified provision of the
constitution, it thould not be held unconstitu-
tional. State ex rel. Johnion v Goodgame, 51
Fla 871,108 S0 836, 47 ALR 118.

A school code which is the product of the
deliberate thought of a commission of promi-
nent citizens who worked upen it for several
years, and has been passed by two legislatures
after prolonged considcration before final ap-
proval by the governor, will not be sct aside
21 unconstitutiondl unless the violations of the
fundamental law are so glaring that there is
no escape. Minsinger v Ran, 236 Pa 327, 84
A 902, X . Cad

7. § 146, sipra oot -

8. Chicago, I. & L. R Co. v Hackett, 228
US 559, 57 L ed 966, 33 5 Ct 581; United
States v Realty Co, 163 US 427 41 L d 2135,
16 § Ct 1120; Huntington v Worthen, 120
1S 97, 30 L cd 588, 7 8 Ct 469; Norton v
Shelby County, 118 US 425, 30 L ed 178,
6 S Ct 1121; Ex parte Royall, 117 U5 241,
20 L «d 068, 6 § Gt 734; Hish v Block,
50 App DC 56, 267 F 614, 11 ALR 123L,
cert den 254 US 640, 65 L, ed 452, 41 S Ct
13: Texas Co. v State, 31 Ariz 485, 25¢ P
1060, 53 ALR 258; Quong Ham Wah Co.
v Industrial Acci. Com. 184 Cal 26, 192 P
1021, 12 ALR 1190, error dismd 235 US
445, 65 T ed 723, 41 § Ct 373; State ex rel
Nuveen v Greer, 88 Fla 248, 102 Seo 739,
37 ALR 1298; Commistionets of Roads &
Revenues™ ¥ Davis, 213 Ga 792, 102 SE2d
180; Grayson-Robinson Stores, Ine. v Oneida,
Lid. 209 Ga 613, 75 SE2d 161, cert den 346
US 823, 98 1L ed 348, 74 § Ct 39; State v
Garden  City, 74 Ydaho 513, 265 P2d 3283
Sceurity Sav. Dank v Connell, 198 Iowa 364,

200 NW B, 36 ALR 4086; Fiournoy v First .

Nat. Bank, 197 La 1067, 3 So-2d 244; Opin-
fon of Justices, 269 Mass 611, 168 NE 536,
66 ALR 1477; Siate ex rel. Miller v O'Maliey,
342 Mo 641, 117 SW2d 319; Garden of Eden
Drainage Dist. v Bartlett Trust Co. 330 Mo
554, 50 S5wW2d 627, 04 ALR 1078; Ander-
son v Lehmkuhl, 119 Neb 451, 229 NwW 773;
Daly v Beery, 43 ND 287, 178 NW 104;
Threadgill v Cross, 26 Okla 463, 109 P 558;
Atkinson v Southermn Exp. Co. 94 SC 444, 78
SE 516: Ex parte Hollman, 79 5C 6. 60 SE
19; Henry County v Standard Ol Ce. 167

[16 Am Jur 2d]
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any purposc;™ since unconstitutionality dates from the time of its enactment,
and not merely from the date of the decision so branding it,” an unconstitutional.
law, in legal contemplation, is as inoperative as if it had never been Pascd."
Such a statute leaves the question that it purports to settle just as it would
be had the statute not been enacted.’®

Since an unconstitutional law is void, the gencral principles follow that it

imposes no duties,™ confers no rights,*

Tenn 485, 71 SW2d 683, 93 ALR 1483;
Peay v Nolan, 157 Tenn 222, 7 SW2d 813,
60 ALR 408; State v Candland, 36 Urah 406,
104 P 285; Miller ¥ State Entomologist
{Miller v Schoene) 46 Va 175, 135 SE 813,
67 ALR 197, affd 276 US 272, 72 L «d 568,
48 S Ct 246; Bofnett v Vallier, 136 Wis
193, 116 N'w 285,

A discriminatory law is, equally with the
other laws offcnsive. to the constitution, no
law at all. Quong Ham Wah Co. ¥ Industrial
Acci. Com. 184 Cal 26, 192 P 1021, 12 ALR
1190, error dismd 255 US 445, 65 L ed
723,41 5 Ct 373

As to the cffect of unconstitutionality of
statutes creating and  defining crimes, aee
Cananal Law {1st ed § 307), .

9. Ex parte Royall, 117 US 241, 29 L ed
B68, 6 5§ Ct 734; Ex parne Sicbold, 100 TIS
371, 25 L ed 717; Cohen v Virginia, 56 Wheat
(US)Y 264, 5 L ed 257; State ex rel. Nuveen
v Greer, B8 Fla 249, 102 So 739, 37 ALR
1298; Commissioners of Roads & Rcvenues v
Davis, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Stores, Inc. v Oneida, Ltd, 209
Ga 613, 75 SE2d 161, cert den 346 US 823,
98 L ed 348, 74 § Ct 39; Hillman v Poca-
tclio, 74 Idaho 69, 256 P2d 1072; Hender-
son v Lirber, 175 Ky 15, 192 5W 830, 9
ALR 620; Flournoy v First Nat. Bank, 197-
La 1067, 3 So 2d 244; Opinion of Justices,
260 Mass 611, 168 NE 535, 66 ALR 14777
Michigan State Bank v Hastings, 1 Dougl
(Mich) 225; Garden of Eden Drainage Dist.
v Bartlett Trust Co. 330 Mo 554, 50 SW2d
627, 84 ALR 1078; Anderson v Lehmkuhl,
119 Neb 451, 229 NW 773; State v Tufly, 20
Nev 427, 22° P 1054; State v Williams, 146
NQ 618, 61 SE 61; Daly v Beery, 45 ND 287,
178 NW 104; Atkinson v Southern Exp. Co.
91 SC 444, 78 SE 516; Ex parte Hollman,
79 SC 9, 60 SE 19; Henry County v Stand-
ard Oil Co. 167 Tenn 485, 71 SW2d 683,
93 ALR 1483; Peay v Nolan, 157 Tenn 222,

‘w7 SW2d 815, 60 ALR 408; Miller v Davis,

"136 Tex 299, 130 SWZdeTS, 136 ALR 177;
‘Almond v Day, 197 Va 419, 89 SE2d 8513
Miller v State Entomologists (Millef-. v
Schoene) 146 Va 175, 135 SE 813, 67 ALR
197, afd 276 °US 272, ¥2 L «d 568, 48
S Ct 246; Servonitz v Suate, 133 Wis 231, 113
NwW 277,

Unconstitutionality is illegality of the high-
est order, Board of Zoning Appeals v Deea-
tur Company of Jehovah's Witnesses, © 233
Ind 83, 117 NE2d 115.

10, State v One Oldimobile Two-Door Se-
dan, 227 an 280, 35 Nwad 525. Com-

creates no office,’® hestows no power or

pare Swift v Calnan, 102 Towa 206, 71 NW

233, holding that while no rnight may be

bated upon an uncomtitutional statute, part

of its provisions may be contidered in con-

struing other provisions confessedly good, in

?an'iv'mx at the correct interpretation of the -
ttar. ' .

11. State ex rel. Miller v O'Malley, 342 M
841, 117.5W2d 318, .

12. Chicago, I & L. R. Co. v Hackett, 228
US 559, 57 L ed 966, 33 S Gt 581; Nerton
v Shelby County, 118 US 425, 30 L «d 178,
6 S Ct 1121; Louisiana v Pilsbury, 105 US|
278, 26 L ed 1090; Gunn v Barry, 15 Wall
(US) 610, 21 L ed 212; Hirsh v Block, 50
App DC 56, 267 F 614, 11 ALR 1230, cert
den 254 US 640, 65 L od 452, 41 S Ct 13;
Morgan 'v Cook, 211 Ark 755, 202 S5Wid
355: Texas Co. v State, 31 Ariz 485, 25¢ P
1060, 53 ALR 258; Connecticut Baptist Con-
vention v McCarthy, 128 Cenn 701, 25 A2d
656; Commissioncrs of Roads & Revenues v
Davis, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Storcs, Inc. v Oneida, Ltd. 209
Ga 613, 75 SE2d 161, cert den 346 US 823,
98 L ed 348, 74 5 Ct 39; Security Sav. Bank
v Connell, 198 Jowa 564, 200 NW B, 36 ALR
486; Flournoy v First Nat. Bank, 197 La
1067, 3 So 2d 244; Cooke v Iverson, 108
Minn_ 388, 122 NW 251; Clark v Grand
Todee, B. R, T. 328 Mo 1084, 43 SW2d 404,
88 ALR 150; St. Louis v Polar Wave Ice &
Fue! Co. 317 Mo 907, 296 SW 993, 54
ALR 1082; Anderson v Lehmkubl, 119 Neb
451, 229 NW 773; Daly v Beery, 45 ND 287,
178 NW 104; State ex rel. Thare! v Board
of Comrs, 188 Okla 184, 107 P2d 542; Atkin.
sory v Southerm Exp. Co. 94 5C 444, 78 SE
516; Henry County v Standard Oil Co, 167
Tenn 485, 71 Sw2d 683, 93 ALR 1483;
State v Candland, 36 Utah 406, 104 P 285;
Bonnett v Vallier, 136 Wis 193, 116 NW 885,

13. Commissioners of Roads & Reienypes v,
Davis, 213 Ga 792, 102 $E24 180; Grayson-
Robinson Stores, Ine. v Oncida, Lid. 209 Ga
613, 75 SE2d 151, cert den 346 US 823,
98 L.,ed 348, 74 5 Gt 3%; Flournoy v Fint
Nat. Bank, 197 La 1067, 3 S0 2d 244; Clark v
Grand Lodge, B. R. T. 328 Mo 1084, 43
5wad 404, 88 ALR 150.

14, Norton v Shelby County, 118 US 425,
30 L ed 178, 6 S Ct 1121; Sccurity Sav. Bank
v Connell, 193 Jowa 564, 200 NW 8, 36
ALR 486; Flournoy v First Nat. Bank, 197
Ia 1067, 3 So 2d 244; Andcrson v Lehmkubl,
119 Neb 451, 229 NW 773; Daly v Deery, 45
NI 237, 178 NW 104; Henry County v
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authority on anyone," affords no protection,™ and justifies no acts performed
under it.” A contract which rests on an unconstitutional statute creates no
obligation to be impaired by subsequent legislation.® ‘

No onc is bound to obey an unconstitutional law® and no courts are bound

to enforce it.*

A void act cannet be legally Sagonsistent with a valid one® And an uncon-

Standard OQil Co. 167 Tenn 485, 71 Sw2d
€83, 93 ALR 1483; State v Candland, 36
Utah 4086, 104 P 285.

18. Chicago, 1. & L. R. Co. v Hackett,
228 US$ 559, 57 L ed 966, 33 S Ct 581;
Norton v Shelby County, 118 US 425, 30
L ed 178, 6 S Ct_1121; Hirsch v Block, 50

App DC 56, 267 F 614, 11 ALR 1238, cert .

“den 254 US 640, 65 L od 452, 41 S Ct 13;

Smith v Costelle, 77 Idahe 205, 290 P2d
742, 56 ALR24 1020; Sccurity Sav. Bank v
Connell, 198 Iowa 564, 200 NW 8, 36 ALR
486; Ficurnoy v First Nat BRank, 197 La
1067, 3 So 2d 244; Garden of Eden Drainage
Dist. v Bartlett Trust Co. 330 Mo 354, 50
SW2d ‘627, 8¢ ALR 1078; St. Louis v Polar
Wave Ice & Fuel Co. 317 Mo 907, 296 SW

993, 54 ALR 1082; Watkins v Dodson, 159 -

Neb 745, 68 NW2d 508; Henry County v
Standard Oil Co. 167 Tenn 485, 71 Sw2d
683, 93 ALR 1483.

Under Nebraska law #n unconstitutional
statute is an utter nullity, is void from the
date of its enactment, and is incapable of
creating any rights. Propst v Board of Edu-
cation Lands & Funds (DC Neb) 103 F
Supp 4537, app dismd 343 US 901, 96 L ed
1321, 72°5 Gt 636, rch den 343 US 937,
96 L od 1344, 72 5 Ct 769.

As to the cffect of, and rights under, a

« judgment based upon an unconstitutional law,

see Juoeuments {Rev ed §19): as to the
res judicata effect of such a judgment, see
JubosmeNnTs (Rev ed § 356). -

16. Norton v Shelby County, 118 US 425,
30 L ed 178, 6 S Cr 1121; Sccurity Sav.
Bank v Connell, 198 Jowa 564, 200 NW
8, 36 ALR 486; Flournoy v First Nat. Bank,
197 La 1067, 3 S0 2d 244.

17. Felix v Wallace County, 62 Kan 832,
62 P 667; Henderson v Lieber, 175 Ky 15,
192 SW 830, 8 ALR 620; Flourmnoy v First
Nat. Bank, 197 La 1067, 3 So 2d 244; An-
derson v Lehmkuhl, 119 Neb 451, 229 NwW
zgi; Daly v Beery, 45 ND- 287, 178 NW

18. Hintington v Worthen, 120 US 97, 30
L ed 588, 7 § Ct 469; Norton v Shelby Coun-
ty, 118 US 425, 30 L d 178, 6 S Ct 1121;
Smith v Costello, 77 Tdaho 205, 290 P2d 742,
56 ALR2d 1020; Highway Comrs. v Blooming-
ton, 253 N1 164, 97 NE 280; Security Sav.
Bank v Connell, 198 Iowa 564, 200 NW 8,
36 ALR 486; Flournoy v First Nat. Bank,
187 La 1067, '3 So 2d 244; St. Louis v
Polar Wave Ice & Fucel Co. 317 Mo 507, 296
3w 953, 54 ALR 1082; Anderson v Lchm-
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kuhl, 119 Necb 451, 299 NW 773; State v
Williams, 146 NC 618, 61 SE 61; Daly v
Beery, 45 ND 287, 178 NW 104; Atkinson v
Southern Exp. Co. 94 SC 444, 78 SE 516;
State v Candland, 36 Utah 408, 104 P 285;
Boanett v Vallier, 136 Wis 193, 116 NW 885,
+ As o the limitations to which this rule is
subject, sex § 178, infra.

19, Osborn v Bank of United Stater, 9°

Wheat (US) 738, 6 L ed 204; Flournoy v
First Nac Bank, 197 1a 1067, 3 So 2d 244;
Board of Managers v Wilmington, 237 NC
179, 74 SE2d 749; Statz ex rtel. Tharel v
Board of Comrs. 188 Okla 184, 107 p2d

Swad 604

342; Sharber v Florence, 131 Tex 341, 115

20. A contract executed solely for the pur-
posc of complying with the provisions of an
unconstitutional statute is not valid, and the
person who under its terms is obligated 10
cemply with the provisions of the uncon-
stitutional act Is entitled to relief. Cleveland
v Clements Bros. Constr. Co. 67 Ohio St
197, 65 NE 885; Jones v Coiurmnbian Carbon

- Co. 132 W Va 219, 51 SE24 790,

Generally, as to the application to invalid
contracts of the obligation of contracts guare
anty, sce § 439, infra.

1. Floumoy v Tist Nat. Bank, 197 La
1067, 3 So 2d 244; Suate ex rel. Clinton
Fails Nursery Co. v Stecle County, 181
Minn 427, 232 NW 737, 71 ALR 1190;

St. Louis v Polar Wave Icz & Fuel Co. 317 °

Mo 907, 296 SW 993, 54 ALR 1082: An-
derson v Lehmkuhl, 119 Neb 451, 229 Nw
773; Amyot v Caron, 80 NH 394, 190 A
134; State v. Williams, 146 NC 618, 61 SE
61; Daly v Beery, 45 ND 287, 178 NW 104.

2, ‘Chicago, I & L. R. Co. v Hackets, 228
US 558, 57 L d 956, 33 § Ct 581; United
States v Rcealty Co. 163 US 427, 41 L od
215, 16 5 Cc 1120; Payne v Griffin (DC
Ga) 51 F Supp 588; Hammond v Clark, 136
Ga 313, 71 SE 479; Flournoy v First Nac
Bank, 197 La 1067, 3 So 2d 244; Anderson
v Lehmkuhl, 119 Neb 451, 228 Nw 773;
State v Williams, 146 NC 618, 61 SE 61;
Daly v Beery, 45 ND 287, 178 NW 104,

Only the valid legislative intent becomes
the law to be enforced by the courts. Siate
ex rel. Clarkson v Phillips, 70 Fia 340, 70
So 367; Flournoy v First Nat. Bank, 197 La
IC57, 3 So.2d 244, .

3. Rec Spencer, 228 US 652, 37 L ed 1010,

33 8 Ct 709; Board of Managers v Wilming-
ton, 237 NC 179, 74 SE2d 749.
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stitutional law cannot operate to supersede any existing valid law.f .Indccd,
insofar as a statute runs counter to the fundamental law of the land, it is super-
seded thereby.® Since an unconstitutional statute cannot repeal or in any
way afect an existing one,? if a repealing statute is unconsl:tuuo?nl, the statute
which it attempts to repeal remains in full foree and cffect.” And where
a clause repealing a prior law is inserted in an act, which act 18 unconstitu-
tional and void, the provision for the repeal of the prior law will nsunllz' fall
with it and will not be permitted to operate as repealing such prior law.®
The general principles stated above apply to the constitutions as wcl! as to
the laws of the several states insofar as they are repugnant to the Constitution
and laws of the United States? Moreover, a construction of a statute which

. brings it in confict with a constitution will nullify it as effectually as if it had, ”

in express terms, been cnacted in conflict thérewith.?®

- . s

~ S Lt TF Aot
§ 178. Protection of rights. ) » ]

The actual existence of a statute prior to a determination that it is unconstitu-
tional is an opcrative fact and may have consequences which cannot justly be
ignored; when a statute which has been in effect for some time is declared
unconstitutional, questions of rights claimed to have become vested, of status,
of prior determinations deemed to have finality and acted vpon accordingly,
and of public policy in the light of the nature both of the statute and of 1;‘5
previous application, demand examination Tt has been said that an ab;
inclusive statement of a principle of absolute retroactive invalidity cannot
justified.™ . )

The general rule is that an unconstitutional act of the legislature protects
no one® It is said that all persons are presumed to know the law, meaning that
ignorance of the law excuses no onc; if any person acts under an naconsmunonal
statute, he does so at his peril and must take the consequences. o

Rights acquired under a statute while it is duly adjudged to be constnt.utc;c.:r}a}
are valid legal rights that are protected by the constitution, not by ju mllind
decision,  But rights acquired under a statute that has not been adjudged va

S Ct 217, reh den 309 US 695, 84 L ed 1035,
60 8 Ct 381,

12, Chicot County Drainage Dist. v-Baxter
State Bank, supra.

4. Chicago, I. & L. R. Co. v Hackest, 228

US 559, 57 L «d 966, 33 § Ct 581; Berry
v Summers, 76 Idaho 446, 283 P2d 109'3;
Board of Managers v Wilmington, 237 NC
179, 74 SE2d 149; State v Savage, 96 Or
53, 184 P 567, 189 P 427.

8. Thicde v Scandia Valley, 217 Minn 218,
14 NW2d 400, ~

6. State v One Oldsmobile Two-Door

13. § 177, supra.

14. Sumnner v Beeler, 50 Ind 341,
This warning has been 3o phrased a2 to
present the actual concept underlying the

Sedan, 227 Minn 280, 35 NW2d 525,

7, Sate v One Olds:mbile‘ Two-Door
Sedan, supra. ct

8, See § 185, infra.

9. Gunn v Barry, 15 Wall (US) 610, 21
L ed 212; Cohen v Virginia, § Wheat (U8}
264, 5 L ed 257,

- 10, Flournoy v Fint Nat. Bank, 197 La

1067, 3 So 2d 244; Gilkeson v Missouri P. R.

Co. 222 Mo 173, 121 5W 13B; Peay v Nolan,
157 Teon 222, 7 SW2d 815, 60 ALR 408,

11. Chicot County Drainage Dist. v Daxter
State Bank, 308 US 371, 84 L ed 329, 60

wtter nullity of an invalid law by a holding
to the effect that all persons are held w
notice that all statutes are subject to all ex+
press and implied applicable provisions of
the constitution, and also that should a con+
flict between a statute and any express or
implied provision of the constitution be duly
adjudged, the constitution by its own superiar
{orce and authority would. render the statute
invalid from its cnactment, and further that
the courts have no power to _con:rol the effect
of the constitution in nullifying a statute that
is adjudged to be in conflict with any of the
express or implied provisions of the constitue
tion. State ex rel. Nuveen v Creer, 88 Fla
249, 102 So 739, 37 ALR 1298
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§ 179 CONSTITUTIONAL LAW 16 Am Jur 2d
are subject to be lost il the statute is adjudged invalid, though the statute was
considercd valid by cminent attorneys, public officers, and others™  This
general principle as to rights has varied practical applications. Thus, it is
heldd thar the fact that one acts in reliance on. a statute which has theretofore
been adjudged uncenstitutional docs not protect him from civil or criminal
responsibility, if his act otherwise subjects him to such Hability. In a majority
of jurisdictions it is held that rcliance on a statute which is subscquéntly declared
unconstitutional does not protect one from civil responsibility for an act in rchi-
ance thereon which would otherwise subject him to libility? On. the other
hand, occasionally the position has been taken, as far as omidions to perform
some duty are concerned, that reliance on a statute which is subsequently held
to be unconstitutional protects from civil.or criminal liability one who omits

- an act which, but for the statute, would be required by law.}® It has been
stated that an unconstitutional lzw should not be applicd to work a hardship
or impose a lability on one who has acted in good faith and relicd on the
validity of 2 statnte before the courts have declared it invalid  And it has

“also been held that reliance on a statute subsequently declared unconstitutional
may properly be considered by the jury en the issue of damages in a civil
action against the one who rclied upon the statute™ - ‘ :

§ 179. Validation—gencrally; ) by amendment of legislation, :
While it has-been broadly stated thar an unconstitutional act:cannot be

validated by the legislature,® it seems that it.may be amended into a constitu- -

tional one 5o far as its futurc operation:is toncerned by removing its objectionable
provisions, or supplying others, to conform it to the requircements of the con-

stitution.?  The truc Tule scems to be that where a statute is invalid by reason -

of an absence of power in the legisiature in the first instance-under the constitu-
tion to enact the law, it is not possible for that body to confirin or render the same
valid by amendment; but where the obnoxious features of the statute may be
removed or cssential ones supplied by a proper amendment, so that had the law
been primarily thus framed it would have been free from the objections existing

437: Atkinson v Southern Exp.” Co. 94 SC
414] 78 SE 516: State v Whitesides, 30 SC
579, 9 SE 661,

2. Magnolia Petroleum Co. v Carter Oil Co.
{CA10 Okla) 218 F2d 1, cert den 349 US
916, 99 L ed 1249, 75 S Ct 605; Los Angeles
Couaty v Jones, 6 Cal 2d 695, 59 P2d -}59;
Commissioners_pf Roads & Revenues v Davis,
213 Ga 792, 102 SE2d i80; State v Silver Bow
Refining Co. 78 Mont 1, 252 P 301, later app,
83 Mout 300,272 P 604; Allison v Corker, 67
NJL 596, 52-A 362; State v Clncinnati, 52
Ohio St 419, 40 KE 508; Oklahoma MNatuml

== Gas Co. v State, 187 Okia 164, 101 P24 793;
Commonwrealth v Greax American Indem. Co.
312 I'a 183, 167 A 793; Paris Mountain Water
Co. v Greenville, 110 SC 36, 96 SE 545.

A statpte valid and enforecable within a
certain limited field, but unconstitntions] and
uncnforcenble in a wider ficld, may by amend-
ment or law romoving unconstitutional fea-

*tures be extended into the wider ficld. Re
Gillette Daily Journal, 44 Wyo 226, 11 P2d
263, sanm on 45 Wyo 173, 87 P2J 6435,

1S, State ex rel. Nuveen v Creer; supra;
Trustees of WoRford College v Burnety, 209
5C 92, 39 SE2d 155.

16. Annotation: 53 ALR 269,

17. Fleming v South Carclina Electrie &
Gas Co, (CA4 SC) 237 F2d 277; Hichway
Comrs. v Bloomington; 253 IIF 164, 57 NE
280; Fisher v McGirr, 1 Gray {(Mas) 13
Chcenango Dridge Co. v Paige, 83 NY 178,

Annotation: 53 ALR 269,

18 Texas Co. v State, 31 Ariz 405, 25¢ P
1050, 53 ALR 258.

Annotation: 53 ALR 273.

19. State v Garden City, 74 Idabe 513,
263 P2d 328 (holding that an unconstitu-
tional act protects citizens dealing with pub-
lic officers under its provision up o the
time it §s declared unconstitutional),

20, Fleming v South Carolina Eleciric &
. Gas. Co, {CA4 SC) 239 F2a 272
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many cascs the abscnce of authority affords a strong presumption against jts
having any legal foundation.! : . R

§ 50. Actions contrary to public policy and practical considerations.
- It does not follow, from the general statement that there is no wrong without

-2 remedy, that a remedy 18 always obtainable In the courts.”  Indeed, it 15 not
sufficient for the maintenance of an acdon to remedy a supposed wrong that

1.a technical right.of action exists, unless it is at the same time practical, and in
the interest of sound government to permit the action to prevail’®  Practical
considerations must at tmes determine the bounds of correlative rights and
duties and the point beyond which the courts will decline to impose legal
Liability,” Thus, becanse of their legal unity, actions between husband and
wife were ordinarily barred at common law;™ and considerations of public
.policy forbid the bringing of actions against the state or its subdivisions, excépt *

" with its consent.® The maxim that there is no wrong without a remedy is
not applicable to acts which the written law has declared to be rightful,™
especially things not malum in se, authorized by a valid act of the legislature
and performed With duc care and skill in strict conformity with the provisfons
of the act.!  Public policy ako forbids the miaintenance of ary suit in a court
of justice, the trial of which would inevitably lead to the disclosure of matters
which the law itself regards as confidential, and respecting which it will not
allow the eonfidence to be violated® _ oo , e

§ 51. Actions based upon plaintiff’s wrongful, illegal, or immoral acts or

conduct. - P S S

It is universally recognized that any conduct or any éontract of an illegal, - _
vicious, or immoral nature cannot be the proper basis for a legal or equitable
proceeding.?® and the parties will be left in the dilemma which they themselves
devised.* The law does not permit one to profit by his own fraud or take
advantage of his own wrong or jound any claim on his own iniquity or acquire
‘property by his own wrong,® and no court, particularly a court of equity.® will

R e ]

lend its aid to a party who grounds his action upon an tmmoral or illegal act’

14, Shearman v Folland (Eng)} [1950]. 2
EB 43, 18 ALR2d 55?.:. : .

4. Robensen v Yann, 224 Ky 56, 5 Sw2d
271; Piechowiak v Bimeli, 305 Mich 436, 9

15, Pacific_Steam Whaling Co. v United V24 683. - o
_States, 187 US 447, 47 L ede253, 23 S Ct 8. Davis v Brown, 94 US 423, 24 L ed 204;
- L 154, T, . Union Bank v Stafford, 12 How (US) 327

13 L ed 1008; Watts v Malatesta, 262 NY
80, 186 NE- 210, 88 ALR 1072: Riggs v
Palmer, 115 NY 506, 22 NE 188; Byers v
Byers, 223 NC 83, 25 S5E2d 466; Merit v
Losey, 194 Or 89, 240 P2d 933; Smith v
Germania F, Int Co. 102 Or 569, 202 P
1088, 19 ALR 1444; Slater v Slater, 365 Pa
321, 74 A2d 179; Langley v Devlin, 95 Wash
171, 163 P 395, 4 ALR 32.

Hyams v Stuart King [1908] 2 KB (Eng) )

16. Rebertson v New Orleans & G. N: R. Co. A
1583}\{.&! 24, 129 So 100, 69 ALR 11E0.

17. Comstock v Wilson, 257 NY 231, 177
NE 431, 76 ALR 676. ‘ o

18. See Huseanp M_tp,‘}ﬂrx {1st ed E 584),

19. See Stares, TERRITORIES, AND DEFEND-
encies (Isted §91).

20, Pietsch v Milbrath, 123 Wis 696 {CA).
NW 388, 102 NW 332, 6. Finnic v Wailker

1. Frazer v Chicago, 186 IN 480, 37 NE ]ALR 831, :

L]

547, 101 .
. (CA2) 257 F 698, 5

1035. . . . U?S 'g‘_}\c glofdad (Cgollim v The Flodda} 1?,113
tt Tnit g i} v ed 893; Hunter v Wheate,
Lod ogn v United States, 92 US 105, 23 © 0D 206, 269 F Bo4, 31 ALR 980 Wt

em U. Teleg. Co. v McLaurin, 108 M'ss 273,
66 So 739; Pennington v Todd, 47 NJ Eq
LT

LYk LT B

3. Miller'v Miller (Ky) 296 SW2d 604, 65
47 TAAaY rhn

s
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n illegal contract, or whose conduct in connection with the transaction
" which his claim is based is illegal or criminal® No action can be founded
| acts which constitute 2 violation of criminal or penal laws of the state™
son one's own dishones fraudulent,”? or tortious act or conduct,' or upor
wn moral turpitude.® [ Hence, an action will not lie to recover monecy o
erty which is the fruit of an employment involving a violation of law,

«¢ a recovery would haye to be based an the fllegal contract,¥ or to recover
" the consideration given for the maintenance of illicit relations with the
adant.®® SR L

. — Where partics are in- pari delicto. R .

he principle which precludes an action based upon the plaintff's wrongful,
noni or illegal act applies where both plaintiff and dcfendant were parties
ach act; there may be times when the objection that the plaintff has broken

Jaw may sound ill in the mouth of the defendant,’® yet, as a general rule,

er the doctrine of in par delicto," no action will lic to recover on 2 claim

-

d upon, or in any :_n]%nncr depending upon, a fraudulent, illegal, or immora:

action of contract?® to which ihe plaintifl was a party.” Itfisa frite anc
[narm——— — w—-«———.—o " .

16. Western U, Teleg. Co. v McLarvin, 100
Miss 273, 66 So 739, .

17. Grapico Bottling Co. v Ennis, 140 Mi:
502, 106 S0 97, 44 ALR 124.

18. Hunter v Wheate, 53 App DC-206, 28:
F 604, 31 ALR 980; Keamey v Webh, 27:
I 17, 115 NE 844, 3 ALR 1631; Re Brown
147 Kan 395, 76 P2d 857, 116 ALR 101.
(holding that such rule dees not apply wher
the ons complained of i an official of th
court, who secks to retain to his own u:
certain moneys he acquired by his official mi:
-cordurt) ; Bowlan v—Luomsford,~176 Okla 112
54 P2d 666 (plaintif attempting to rccove

Standard Oil Co. v Clark (CA2 NY)
F2d 917, cext den 333 US 873, 92 L ed
), 68 5 Ct 901, 902, .o .

Falconi v Federal Deposit Ins. Corp. (CAS
257 F2d 287. R
here & no recorded instance where a
it of law or of equity has given aid or
fort to one wrongdoer against his fel-
wrongdoer seeking a division of the loot.
howiak v Bissell, 305 Mich 486, 9 Nw2d
L, Capps v Postal Teleg-Cable Co. 197
s TIB, 19" So2d %917 Desifiet v Sublett,
NM 355, 225 P2d 1413 Lioyd v North <
B O 151 NC_436..66 SE 604;. . damages from a man wh induced her to sub
vens v Hallmark (Tex Civ App) 109 §W mit to an operation which prodisced aa Atid:
$106. . - tion where she was of full age and voluntay
) - ily consented to the operation); Gulf, C. & &
{. Pictwre Plays Theatre Co. v Williams, ¥. R. Co. v Johnson, 71 Tex 519, 9 §W 60-
Fla 556, 78 So 674, 1 ALR 1; D. 1. Fel- A court will not extend aid to cither of th
thal Co. v Notthern Assur. Co, 284 Il porties to a criminal act op listen to the!
i, 120 NB 268, 1 ALR 602; Baltimore & complainty against cach other, but will leav
5. W, R Co. v Evans, 169 Tnd 410, 82 them whers their own act has placed thee
2773 S, : Stone v Freeman, 208 NY 268, 82 NE2
. © 571, 8 ALR2d 304 L

19. Ring v Spina {CA2 NY) 148 F2d 64°
160 ALR. 3871; Reilly v Clyne, 27 Arix 43
-234 P 35, 40 ALR 1005; Berka v ‘Woodwar:
195 Cal 119, 57 P 777; Westerm U. Tel. C
v Yopst, 118 Ind 248, 20 NE 222; Grapi
Bottling Co. v Ennis, 140 Miss 302, .106 £
97, 44 ALR 124; Shont v Bullion-Beck
¢ Min. Co. 20 Utah 20, 57 P 720; Rolle:
Murray, 112 Va 780, 72 SE 663.
. Major v Canadizn P. R. Co. 51 Ont L R/
370, 67 DLR 341, afid. 64 Can 5C 367, ©
T DLR 242. .
That which one promises to give for :
illegal or immoral consideration he canr
be compelled to give, and that which he b

2 'it‘;lbot v Seeman, 1 Cranch (US) 1, 2
3. Levy v Kansat Gity (CAB) 168 T 524;
wien v Tlinois Oil Co. 316 I 416, 147
1 465,40 ALR 1200. o

4. Boylston Bottling Co. v ONeill, 231
ass 498, 121 NE 411, 2 ALR 602; Woodson
Hopkins, 85 Miss 171, 37 So 1000, 38 8o
B; Buck v Albez, 26 Vt 184; Lemon v
roukopf, 22 Wis 447.

nnotation: 2 ALR 906,

i5. Hill v Freeman, 73 Ala 200; Monatt v
wrker, 30 La Ann 585; Otis v Freeman, 199
{axs 160, 85 NE 168; Platt v Elias, 186 NY
14, 79 NE 1; Denton v English, 11 SCL given on such a tonsideration he cannot
? Nott & M'C) 581; Lanham v Mcadows, | cover. Platt v Elins, 186 NY 374, 79
W V= 610, 78 SE 750, 1. ’ 4 I
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§52

commonplace maxim that where parties are equally in wrong the courts will
not give one legal redress against the other but will leave them where it finds
them? Neither law nor equity interferes to relicve cither of the persons whe
engage in fraudulent transactions, against the other from the consequences of

their own misconduct.*

Some courts have applied the rule in pari delictd to transactions with a public
officér or an official of the court,® but most take the position that the rule does
not apply to prevent maintenance of an action against public officers for the

. recovery of money acquired by official misconduct.*

However, illegality is no defense when mercly collateral to the cause of action .

sued on;® one offender against the law

cannot set up as a defense to an acton:

the fact that plaintiff was also an offender, unles the parties were engaged in
the same iflegal transaction. It is only in such a case that the maxim, “in pari

delicto potior est conditio defendentis et

possidentis,” applies,* and not even-then

when the plaintifi’s vnlawful participation was innocent, being induced by

the fraud of the defendant on which the action is based.”

Nor will a plaintiff

be barred of his action against the defendant by the fact that he has done

a wrong to 2 third person.’

‘quired by some past illegal act.® It

Morcover, courts will grant relief against present
_wrongs and to enforce existing ri§hts, although the property involved was ac-

is generally agreed, although there is

anthority to the contrary,’® that onc who has entrusted another with money or
property for an illegal use or purpose may maintain an action to recover such
been used by the person to whom it was

- property or moncey so long as it has not
_ given® S

There can ‘be no recovery as between the
"parties on a contract made in violation of
® statute, the violation of which is prohibited
by_a penalty, although the statute does not

. pronounce the contract void or expressly pro-

_hibit the same. Sandage v Studebaker Broas.
Mfg. Co. 142 Ind 148, 41 NE 380.
Although a man may contract that a future
event may come to pass over which he has
no, or only a limited. power, including con-
tracts for the convevance of land that he
does not own, an agreement that on its face
requires an illegal act, either of the contractor
ot a third person, no mors imposes a liability
to damages for nonperformance than it cre-
ates an equity to compel the contractor to
perform.
- Lred'147, 35 § Ct 94,

20, Fird v Caspers (CA7 TII) 128 F2d 884;
Dunean v Dazey, 818 Il 500, 149 NE 495.

1. Clark v United States, 102 US 322, 26

L ed 181: Re Brown’s Estate, 147 Kan 395,
76 P2d 857, 116 ‘ALR 1012; Smith v Smith
68 Nev 10, 226 P2d 279. : -

Annotation: 116 ALR 1018, )
2. Ford v Caspens (CAT Xlf) 128 F2d 884,
" 3. dnnotation: 116 ALR 1019, 1023,

4. Re Sylvester, 195 Yowa 1320, 192 NW
442, 30 ALR 180; Re Brown's Estate, 147
Kan 395, 76 P2d 8§57, 116 ALR 1012; Ber-

““man"v Coakley, 243 Mass 348, 137 NE 667,

26 ALR 92. - .
Annolation: 116 ALR 1023.1031. ~

Sage v Hampe, 235 US 99, 59

.8, Loughran v Loughran, 292 US 216, 78 "

L ed 1219, 54 5 Ct 684, reh den 292 U§
615, 78 L ed 1474, 54 5 Ct 861,

6. Wallace v Cannen, 38 Ga 199,

‘7. Doe ex dem. Hutchinson v Horn, 1
‘ Ind 363; Jekshewitz v Groswald, 265 Mass
413, 164 NE 609, 62 ALR 525; Cooper v
Cooper, 147 Mass 370, 17 NE 892; Sears v
Wegner, 150 Mich 388, 114 NW 224; Blossom
v Barrett, 37 NY 434; Momill v Palmer, 8B
g’(;?l, 33 A 8729; Pollock v Sullivam, 53 Vt
This principle is particularly applicable
in actions for deceit in inducing unlaw
cohabitation by repressntations of 2 lawful
marriage. Ses Annotation: 72 ALR2d 956.

.8, Langley v Deviin, 95 Wash 171, 163 P
395, 4 ALR 32; Matta v Katsoulas, 192 Wis
212, 212 NW 261, 50 ALR 251

9. Loughran v Loughran, 202 US 215, 78

1. ed 1219, 54 5 Ct 684, rch den 292 US
615, 78 L cd 1474, 5¢ $ Ct 861.

10. Lancaster v Ames, 103 Me 87,68 A

$35; Stome v Freeman, 298 NY 268, 82 NE2d

571, 8 ALR2d 304. .
fdnnotah’on: 8 ALR2d 314, §3; 316, § 4

11. Okeechobes County v Nuveen (CAS Flz)
145 F2d 684, cert den 324 US 881, 89 L ed
1432, 65 $ Ct 1028; Kearney v Webb, 278
T 17, 115 NE 844, 3 ALR 1631 Ware v

, Spinncy, 76 Kan 289, 91 P 787, .
Annotation: 8 ALR2d 312, §3; 317, £5.
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The general prmclples stated above appiy to the cop-
_ stitutions as well as to the laws of the several states in-
. sofar as they are repugnant to the Constitution and laws
... of the United States.®* Moreover, 2 construction of a stat-
- ute which brings it in conﬂlct with a constitution will
- nullify it as effectnally as 1f it had in express terms, been
- enacted in conﬂxct theremth 10 : .
The anesota cages of Cook R I'versrm and Sta.te 2. Sutton _
eorrectlrset forth the bmdmg effect of a constltutlonal pro—

“vision. tos =

L. 0. COOKE ¥, SAMUEL ( G IVERSON o ,
. 108 Minnesota Reports ' 3 ot

) Reported in 122 NW. 251 R ; :
(}\\1'“-' ’ “Every officer under 2 constltutmnal government must

. every departure therefrom or disregard thereof must sub-
 jeet him to the restrammg and controlhng power of the
people, acting thruugh the agency of the judiciary; for
it must be remembered that the people act through the
 courts, as well as through the executive or the legisiature.
One department is just as representative ‘as the other,

1. ., and the judiciary is the department which is charged with

the special duty of determining the hmltahons wlueh the
«law places upon all official action.”
. If & member of the executive department of the state is !
) subJect to the control of the judiciary in the discharge of
" purely” ministerial duties, it logically “follows that he is
sub]ect to such dn'ectmn 1f he is threatenmg to executé an

*Gunn v Ba .15 Wail fm) 610 21 Led 212- Cohen v v1rg1nla.'~
- 6 Wheat {US) 264, 5 L ed 25

-+ Missouri P, R. Co. 222 Mo. 1'73 121 SW 138; Peay v Nolan, 157 Tenn.
222,17 SW 2d 815, 60 ALR 408.

P. 388 . -~ ‘:‘ - 7

N _act according to law ‘and subject to its restrictions, and

20 Fleurnoy v First Nat, Bank 197 La 1067 3 S0 24 244; GIlkeson i

unconstitutional statute,
party in his person or prop
100, 57 N.W. 331, 22 L.R.{

. "tutipnal it is as if it new

built up under it, and, if :

" enfoFce it, his act is his in

and he is subject to the ec

" & private individual. Coa

Young, 209 U.S. 123, 28 S
The pivotal question th
constltutlona] prohibition

: ing .therefrom the buildin,
mcludmg brldges" If it'c

strue it.. But it cannot be
constitution and the peopl

_ that which is the plain im;

the language of the ‘consti

" all ambiguity, all courts s

the refinements of legal |
meaning to avoid the has
must accept the ‘constituti
is unambiguous, for it i
power, State v. Sutton,

L.R.A. 630, 56 Am. 5t. 45!
267, 101 N.W. 74,

STA’I‘E ex rel. H W CHI
* General v. JOHN B. SU
63 anesota. Reports

P. 147 oo A
Reported in 656 N.W. 262 |

" In treatmg of constxtm
the general rule among c
tory, and not to leave it 1

lature to obey or disrega:
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_ enconstitutional statute, to the 1rrepara.b1e injury of a
in- party in his person or property. Rippe v. Becker, 56 Minn. .
w8 100, 57 N.W. 331, 22 L.R.A. 857. If a statute be unconsti-
at- . “tutional it is as if it never had been. Rights cannot be
vill built up under it, and, if an executive officer attempts to-
xen " enfofce it, his act is his individual and not his official act,
L and he is subject to the control of the courts as would be

" a private individual. Cooley, Const. Lim. 250; Ex parte
ton Young, 209 U.S. 128, 28 Sup. Ct. 441, 52 L. Ed. T14.

- The pivotal question then is: Can the language of this

constltutmnal prohibition be fairly construed as except-
ing therefrom the building by the atate of free highways,
mcludmg brldges'-' If it'can be, it is our duty so to con-
strue it.. But it cannot be assumed that the framers of the
const:tutmn and the people whe adopted it did not intend
. that which is the plain import of the language used. When
the language of the constitution is positive and free from

lllSi'.

all ambiguity, all courts are not at liberty, by a resort to
and  the refinements of legal learning, to restrict its obvious
sub- meaning to avoxd the hardah:ps of particular cases. We
the must accept the constitution as it reads when its Ianguage
for is unamblguous, for it is the mandate of the sovereign
the power. State v. Sutton, 63 Minn. 147, 65 N.W. 262, 30
ure. LR.A. 630,56 Am. St. 459; Lmdberg v. Johnson, 93 an
her, 267, 101 N.W. T4, -~
with T
. the STATE ex rel H W CHILDS Attorney
_; < General v, JOHN B. SUTTON - T
tels - gg anesota Reports . S
e of P.14T N .
e is Wl ,
& an Reported in 65 NW 262 : i
. In treatmg of constltutlonal provisigns; we believe iti JS
m‘“a-f {:he general rule among courts to regard them as manda-
.on v tory, and not to leave it to the will or ‘pleasure of a legis--
fenn.

lature to obey or disregard them. Where the language of -

19

, the constitution is plain, we are not permxtted to indulge

;m speculation concerning its meaning, nor whether it is
‘the embodiment of great wisdom. A constitution is in-

tended to be framed in brief and precise language, and
represents. the will and wisdom of the constitutional con- .
vention, and that of the people who adopt it: It stands,
not only as the will of the sovereign power, but as secu-
rity for private rights, and as a barrier against legisla- _
tive invasion. It has been well said that “the constitution,

-which underlies and sustains the social structure of the

state, must be beyond being shaken or affected by unnee- -

essary construction, or by the refinements of legal reason-

ing.” People v. Rathbone, 145 N.Y. 434, 40 N.E. 395.
The rule with reference to constitutional construction

-is also well stated by Johnson, J., in the case of Newell v.

People, 7T N.Y. 9, 97, as follows: “If * * * the words

embody & definite meaning, which involves no absurdzty,' '

‘gnd no contradiction between different parts of the same

writing, then that meaning apparent upon the face of the
instrument Is the one which alone we are at liberty to say
was intended to be conveyed. In such a case there is no
room for construction. That which the words déclare is
the meaning of the instrument; and neither courts nor
legislature have the right to add to or take away from
that meaning. This is-true of every instrument, but when
we are speaking of the most solemn and deliberate’ of-.hu-

- man writings, — those which ordain ‘the fundawmwental law
~ * of states, - the rule “atises to a very high degree.of s:g.
- nificance. It must be very plain — nay, absolutely —cer-

tam——-that the people did not mtend what the language.

they have employed in its natural slg'mﬁcatzon imports,-
before a court will feel itself at liberty to depart from the

plam readmg of 2 constltutlonal provision.”
- 3
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§ 394, Federal reserve banks as dept{uilaz;lea for and ‘
fiscal agents of Home Owners' Loan Cerporation, .

The Federal Resorve hanks are suthorized, with
the approval of the Secretary of the Treasury, to
act aa depositaries, custedlans, and fiscal agents for
the Home Ownets’ Loan Corporation. (Apr, 27, 1934,
ch. 188, § 8, 48 Biat, 846) o
AporLravMenT oF HoMET Owners' Loan CoORPORATION

For dissolution and abollshiment of the Hamao Owners'

1.08n Corporation, referred to in the sestlon, by act June

. 3, 1053, ¢h. 170, § 21, 67 Btst. 126, soe nats under section
1d62%of this title -~ !

§ 395. Fedaral reeerve banks am &fpﬂ;!ilﬂl’le!, custos

digns and Encal agents for Commaodity Credit
Carporation. -
The Federsl Reserve banks are authorized to act
as depositaries, custodians, and fiscal agents for the
Commodity Credlt Corporation,” (July 18, 1943; ch.
741, 13, 67 Biat. 684.) . [N
' . THANSFER OF FUHCTIONS ! )
Adminlatration of program of Carpmodily Credit Corpo-
cotion waa tianeferred to Bleretary of Agricultura by 1048
Reorg, Plan No. 3, | 501, eff, July 18, 1948, i1 F. R, 789,
g0 Stat. 1100. Bee note under section 718 of ‘Title 15,
Commorce and Trade, .
Excerrions FroM TRANSITA OF FUNHCTIONE
Punctiony of the Corporations of the Departmont of
Agriculture, the hoards of directors and officers of such
corporations: the Advleory Boatd of the Comniodity Oredit
Corporation; and the Farm Credit Administration or'any
agency, officer of entity of, under, or subject ta tho supor~

visien of the Administration weré excepted from the

tunctlons of officers, agencles and empioyees tranalerred

to the Seeretary of Agriculture by 1953 Reorg. Plan No.

2, § 1. eff. June 4, 1063, 13 F. R, 3216, 67 Btat. 633, set ouk
2a a nota under section B11 of Title B, Exeoutive Daparts
ments and Government Officers and Employees.

FEDERAL RESERVE NOTES

§ 411, lusurnce to reserve banks; nature of obligation;
redemption. )
Federal reserve noles, to be tssued at the dlscre-

- tlon of the Board of Qovernors of the Pederal Re-

. gerve Bystem for the purpose of meking advances

to Federn] reserve banks through the Federal re-

serve agents as herelonfter set forth and for no
other purpose, are nuthorized, The sald notes shnll
be obligotions of the United States and shall be
receivable by all natlonal and member: banks and
Federal reserve banks and for all laxes, ocustoms,
and 'other public dues, ‘They sholl be redeemed in
luwful money on demand at the Treasury Depart-

ment of the Unlted States, In the clity of Washing-'
ton, District of Columbis, or ab ahy Federal Reserve-

bank. * (Dec, 23, 3913, ch. 6, } 18, 38 Slak. 205; Jon.
30, 1034, ch. 6, 1 2 th) (1), 48 Stat. 337; Aug, 33,
1935, ch. 614, § 203 (), 49 Biat, T04) .
RerrreNcrs I8 Texy

Phrase “hereinafter sot forth™ Is from seatton 16 ot the
Federal Roacrve Ant, aot Deo, 23, 1013, Reference probably
means o aet forth in sections 17 et ser), of the Foderal
Rescrve Act.  Yor distribution of the sections in this
code see nole under seotion 248 of this tiile, and the

Tables,
. CODIFICATION

Section is comprised of firat par. ot meptlon 18 of net '
Dec. 33, 1913, Para. 3—4, 8 and &, T, =11, 13 and 14 of
seatlon 14, and pars, 16—18 of asction 18, as added June °
21, 017, ch. 83, 1 6, 40 Biat. 238, are clansificd to seatlons
§10—414, 416, 418, 410431, 300, 248 (o) and 447, respace .

tively, of thia title.

TTTLE,12.—BANKS AND BANKING '

por. 12 of sestlon 16, formerly classtfied to seetion 422 ©
of this title, was repealod by sct June 20, 1634, ch, 788, . .-

Poge 3180

§ 1. 48 Stat. 1325,

AMENDMENTS * .
! 1034—Act Jon. 30, 1934.' omitted provision .p'%rhﬂt\hm
redemptlion in gold, from Jast nantence./‘,./ : v
C Cyaviar or Namx”~ .
. Agt Aug. 23, 1935, changed the neme of the Federal -

. Rescrve Bonrd ta Board of ~(overnars® of the Federal

Reserve Bystem, B
' Cross REFEAZHCES

" ‘Gald colnsge discontinued, sed scction 3180 of Title
31, Money and Flnance,

§ 412 Application for notes; collateral required.

Any Pederal Reservo bank may make appllcation 1
to the local Federal Reserve agent for such amount
of the Federal Reserve notes herelnbefora provided
for es it may require, Such application shall be ,
Reserve agent of collatersl in amount equal to the
sum of the Foderal Reserve notes thus applied for
and issued pursuant to such application. The col-
lateral security thus offered shall be notes, drafts,
bills of exchange, or aceeptances acqulred under the
provisiona of sections 82, 342347, 347e¢, and 372 of
ihis title, or bills of exchange endorsed by & member
bank of any Federal Reserve district and purchased
under the provisions of sections 348a and 353350
of this title, or bankers' acceptances purchased
under the provisions of sald sectlons 3480 and 353—
950 of this title, or gold certificates, or direct obliga~
tions of the United States. In no event shatl such
collateral security be less than the amount of Fed-
eral Reserve notes applied for. The Federa] Reservo

", tnis title,

agent shall escl) day notify the Board of Governors
of the Federal Reserve System of all issues and with-
drawsls of Federal Reserve notes to nnd by the Fed-
eral Reserve bank to which he is aceredited, The
sald Board of Governors of the Federal Reserve 8ys-.
tem may at any time call upon b Federal Reserve
bank for ndditlonn] seeurity to protect the Federal
Reserve notes Issued to it, (Dec, 23, 1813, eh. 8, § 16,.

{38 &tat. 205; Sept. 7, 10186, ch, 461, 39 Stal. "154; June

a1, 1817, ch. 32, § 7, 40 &tat. 234; Feb. 27, 1938, ch. 68, .
§3, 47 Btat. §7; Feb. 3, 1933, ch. 34, 41 Stat. 704:

1934, ch. 47, 48 Stat. 398; Aug. 23, 1935, ch, 614,
§ 203 (a), 49 Stat. 704; Mar. 1, 1937, ch. 20, 50 Stat.

1233 Juna 30, 1538, ch. 950, B3 Stat, 891; June a0, 1041,
“leh. 264, 65 Btat. 306; May 25, 1943, ch. 102, 57 Btaf, |
{as; June 13, 1046, ch. 186, § 3, 69 Btat. 237.)

wn

’ CODIFICATION .
Saction I comprised of sdcond pur. of section 18 of °

et Dee. 33, 1913, For classifieation to this title of other

paragraphs of psction 6, sec nate under asotion 411 of

. AMENDMENTS
 1045—Act of June 12, 1948, substituted ¥, or direct obli-
gations of the United States.” for proviro following “gold
cortificntes” in firat suntonce which, iimited perlod during
.which direct obligations of the Unitod. Btates could be
pooepted as collatern] security. B
1043—Act Moy 25, 1043, substituted “untll Juns 20
1945™ for "until June 30, 1943, in provies,. ~
194t—Act June 30, 1041, subatituted "untik June. 30,
10437 for “unil June 30, IBELY in proviso. b
1p88-~Aat June 30, 1909, substituted ryuntl] Juns 30,
1041 for “until June 50, 1930% in provieo.
1997—Act Mgr.'1, 1887, extended until June 30, 1089,

- tha:perlod within which dirsct obligations of the United

accompanied with o tender to the local Federal o

Jan. 30, 1934, ch. 6, § 3 (b) (D), 48 Btat. 338; Mar. o,

3
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“Titte 31, Federa] Heserve notes g0 deposlted ghall
not be reissued except upon compiante with the
conditions of an orlginal tssue, {(DeC. 73, 1913, eh.
g, }14, 38 gtat. 267; June 21, 1017, ch. 82, § 7. 40
Btat. 238: Aug. 23, 1036, ch. 614, § 203(a), 49 Sist.

; 147
. CoptricATIoN |

" Bection 18 comprined of gaventh par, of neotlon 10 of nct’
Doo. 93, 1018, For ol saaification to this title of other para~

!
|

e graphs of weatlon 14, ses Dots under sootion 413 of this
i

titie, -
- - AMENDMENTS

108i—Pub, L. 7-08 provided fox reeovery of collateral

A upon peyment of notes of zeries prior to 1928 sud removed

requirement of reeeryd or redsmption fund for auch notes.
ouanoe or NaMx

Act Aug. 39, 1838, chonged the nama of the Tederal
Fanerve Hoard to Hoard of Governors of the Pederai
Resorve Bystem.

" rawsyEs, oF FONOTIONS
Al fungtions of all officers of the Deparimant of the

of auch Duopartment, Were transferrad, With cerigin €X-
ceptions, 1o ine Heeratary of the '[ressury, with powst
yestod 10 him to suthorlze thelr performantce of the per-
formance of AnY of his funotlons, by any of sich oificers,
aganaies, snd esmployess, by 1950 Reorg, FPlan No, 28, §k 1,
g, eff. July 31, 1860, 36 P B. 4036, 64 Btat. 1260, 1281, sot
out In note under sectlon 241 of Tile 6, Exscutive Dopart-
ments and Qoavernment Oficess wud Fmployces. Tha
Trenaurer of the United Blaten, pefarrod to o thle asotion,
ta au offieer of the Treesury Department,

H

_], . ' pyepsury, and all functiona of all agenciea and emptloyees
|

i

)

1

L B4I Custnd{ and safe-keeping of notes ingued to and
collateral deposited with reserve agent
All Pederal Reserve notes and ohl gold certificates
and lawfml money lssued o of deposited with an?
Federal Reserve agent under the provisions of the
Pedera] Reserve Act shall be held {or such agent,
under such ruiss and regulations as the Board of
Governors of the Yedernl Reserve System may pre-
scribe, In the joint eustody of himself and the Fed-
eral Reserve bank to which he ln accredited. guch
agent end such Federa] Reserve bank stnll be jointly
Hable for the safe-keeptng of such Federal Roserve

7 notes, gold cerkificutes, and lawfil money. Nothing °
herein contained, however, ghall he construed to pro- ‘

hiblt & Federal Reserve agent {rom depositing gold
certificates with ihe Board of Governos of the Fed-
eta]l Reserve System, to he held by such Board sub-
ject to hls order, or with the Tressurer of the
Unpited States, for the purposes authorized by l8W.
(June 2%, 1017, ¢h. 33,8 7, 40 Stat. 256; Jari. 30, 1934,

ch. 6,41 (b (8}, 48 Stal. 830; Aug. 23, 1035, ¢h, 614, -

§ 903 (&), 4D Blat. 704.)
Reyreencea 1o Tex?

For dlstribution of the Pederal Teserve Aat, reforted

to In the text, in this eode, .see Esotion 220 of this title
and pote thereunder. - L
. AMINOMENTE ’ C
1694--Act Jam. 20, 1934, dropped 1he word wgold” whets
Toever i appeared bdiore words “gold cortifieates.t’
. CUANGE OF Namz - g
Act Aug. 123, 1935, changed the name of the Pedersl
Hestrye Board W Board of Qovernom of tha Yedersl

" Reserve Bystem.
TeArarEa ov FORCTIONS

All functions of all officers of tha Departmant of the
Transury, and K funations of sl agencies and employees

the Becretary of ths Treasury under sectlon 913 of

704; Juno 30, 1961, Pub. L. 8788, § B(b), 76 Btad. .

of such Dapsrtmant, wers transferrad, With certsin ex-

e N " . -t

/TTLE 12~-BANKS AND BANKING I ¥t

ceptions, to the Secretary of the Treaaury, with powser
vested In him ‘to authorize their performanca of the por-
{formance of ARY of his functions, by auy of siich oficers,
ngencien, snd employeel, by 1660 Reorg, Fisd Ho, 26, 11,
= eff, July 31, 1960, 16 F. R. 4036, 64 gtat. 1280, 1281, ant
put in nots under section 241 of Title 5, Excoutive Depart-

ments end Qovernment Ofiicers - and Employsea, The . '

mreasurer of the United Btates, referred to 1o thte section,
18 an ofiicer of the Treasury Dopartment. o

Gold coinage discontinued, ses pection 160 of Title 81,
Monpey #nd Finance. ¢

g 418, Printing of notes; denominstion and form.

~ In order to furnish sultable notes for clrculation *
.’ s Pedernl reserve notes, the gomptieNer of the Cur-

rency shall, under the directlon of the Becreiary of
. the Troeasary, catse plates and dies to bo engraved In
{be best manner to guard sgainst counterfelts and
fraudulent alterations, and shall have printed there-
. trom and numbered such quantities of such notes of
_ the dendminstions of $1,752, &5, $10, $20, $50, $100,”
_ £600, $1,000, $5,000, 110,000 as may be required to
supply the Federal reserve banks. Such notes shall
be in form and tenor B4 dirpeted by the Becretary of
the Treasury under the provislona ot thig chapter.
. gnd shall beax the dlstinctive numbers of the zeveral
Feodersl reserve banks through which they are tasued.
] (Dee, 23, 1913, ¢ B, t 16, 33 Stak, 281; Bept. 26, 1918,
" ch, 177, § 3, 40 Btat, 969; June 4, 1963, Pub. L. §8-36,
titia T, § 3,77 Stat. 643 .
. Rrrzesyces 1 TEXT X
 In the prigtoel “thiy chopter” yeads uthite Act,” meaning
~ the Federal Feserve Act, net Dec, 23, 1619, For distribu-
glon of the Pedoral fasarva Aot in this oode, 1ce nole
wnder seciion 120 of thin title. 1
CooirIcATION
Sestion 15 comprised of elghth par. of seotion 16 of sct
Dec. 23, 1813, Yor slamvificntion tQ this titla of otheX
parographs of secticni 18, ses note under sectlon 411 of
this title.
f . AMENDMENTH
/' {pga—Pub. I, 63-56 inserted agy, §3," following vnotss
. of the denominations ot
‘ EXGEFTION A% TO TRARAFEE oF POHCTIONS
Funetions vested by any pravision of 1o 1o the Comp-
trolier of the Currency, roferted to in thie scotion, wore
not included in s transfer of funcsions of pMmcers, BEeD
clea and eymployees of tho Departmant of ths Tronsury to
the Becratary of the Crezsury, roads by 1950 Reory. Plan

o, 26, § 1, «ff. July 31,1080, 16 ¥, . 4038, 84 St 1380,

pat out in nots under section 41 ‘of 'Title B, Fxecutlve
Dopartmenta and Covernment Qcers and Employses,

g 419, Place of deposit of notes prior to delivery to
. banks, .

- \When euch notes have been prepared, they shall be
depostted In the Treasury, or in the destgnated de-
positery ot mint of the United States nearest the
place of husiness of each Federal reserve bank and

' yhall be held for the use of such bank subject to
the order of the Comptrolter of the Currency for

. thelr dellvery, as provided by this chapter,” (Deo. 23,

1813, ¢h. 6, § 16,38 Stat. 267; May 29, 1920, clu 314,

§ 1, 41 Stat, 664
Rrrearxers B TEXT

In the ortglnal “this chapter” rents nghis ActY mesping . .
the Federal Reserve Act, act Dec, 23, 1213, For dintribu- - )

. tion of the Federal Roserve At n this oods, sos Dote
undsr ssction 236 of thia title, o :

.
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. CoBIFICATION /

Aection s comprised of ninth par, of section 16 of met
Peo. 23, 1913, For clasatfeatlon to this title of other
paragrapha of section 16, sse note under section 411 of
this title.

EXCEFTION AR TO TRANESITA OF FUNCTIONS

Punctions vested by any provision of law in the Comp-
troller of the Currency, referred to 15 this sectlon, were
not included in the tranafer of functicns of officers, agen-
cles and employees of the Department of the Treasury %o
thae Beeretary of the Treasury, made by 1650 Rearg. Plan
No. 18, { I, off. July 31, 1850, 18 F. R. 4035, 84 Btat. 1280,

set out in note under section 241 of ‘Title §, Executive

Departmenta and Government Omcers and Employees,

8 420. Contro] and direction of plates snd dies by

comptroller; expense of insue and retirement o
notes paid by banks. :

The piatea and dies to be procured by the Comp-

.. troller of the Currency for the printing of such elr-

culating notes shall remain under his eontrol and
direction, and the expenaes necessarily Incurred in
executing the laws retating to the procuring of such
noles, and all other expenses incldentel to thelr issue
and retirement, shall be pald by the Pederal ressrve

banks, and the Board of Governors of the Pederal’

, Reserve Bystem shali fnclude In its estimate of ex-
penses levied against the Federa) reserve banks A

sufilclent amount to cover the expenses provided for
in sections 411—416 and 418—421 of this titte, (Dee. |

53, 1013, ch. 8, § 16, 38 Stat. 267; Aug. 13, 1035, ch.
614, § 202 (a), 49 Btat, 104.) o

" Rerprences o TeXT B .
In the original “provided for in pections 411—418 and
&§18—421 of this title” reads 'hersin provided for.”

CoDmFIoATION

Bection {s comprissd of tenth par, of section 16 of act |

. Des. 23, 1912, For ciassification to this titls of other
paragraphs of ssotion 16, seo note under section 411 of
this title.

CHANGE OF FaMx ’ .

Act Aug. 13, 1936, changed the name of the Federal

Reserye Board to Board of CGovernors of the Federal

Reaerrs Bystam.

ERcrFroN A8 To TANerm oF FrHCOTIoNs

Punctions vested by any provision of jaw in the Comp-
trolter of the Currency, referred to in this sectlon, wers

not included In the tranafer of tunictions of oficers, agen- -

cles aud employees of the Depertment of the Treasury to
‘No. 38, § 1, e, July 32, 1950, 18 P, R. 4035, &4 Btat. 11280,
ant owt In note under section 241 of Titie 5, Execulive
Departinents and Oovernment Ofmcers and Fmploysea.

- $421, Examinatlon of plates and dies.

The examination of piates, dies, bed pleces, gnd £0°
. forth, and reguiations relating to such examination

of piates, dies, and so forth, of national-bank notes
provided for in section 100 of this title, is extended
to include notes provided for In sections 411418
and 418—421 of this title. (Dec. 23, 1813, ¢h, 6, § 18,
38 Btat. 2687.) : - '

RIrrrENCEs IN TEXT

In the criginal "provided for in ssctlons 411418 and -

418-~431 of thix titie™ rasdn “herein provided for.”
OQDIFICATION

TITLE 13.—~BANKS AND BANKING .

the Becretary of the Treasury, made by 1950 Reorg. Plan -
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g4z, Repealed. . June %, 1934, eh, 156, § 1; 48 Btst.

" Bactlon, act Dec. 23, 1913, ¢h. 9, §18, 88 Btat, 26T,

mads permenent appropriations for printing notes be- -

' giden authorizing the use of certsin printing atock on
hand December 23, 1915, 800 ecctlon T8 (b) of Titie
21, Money and Finance. - i

* CIRCULATING NOTES AND BONDS EBECURING
: BAME

§ £41, Retirement of circulating notes by member
o bhlnks; application for sale of bonda securing cir-
culation, '

December 23, 1015, any member bank deslring to
retirs the whole or any part of its eirculating notes
may file with the Tressurér of the United Btates
_ an applieation to sell for its account, st par and

acerued Interest, United Btates bond:a gecuring cir-
(Deo, 23, 1913, ¢h, 8, | 18,

_culation to be retirved.
38 Btat, 268.) ‘

CODIFICATION

At any time during & peried of twenty years from

Boction ia eo.mprlsed of first par. of section 18 of sct .

Dea, 32, 1013, Pars, 2 snd 3, 4, &, and T—0 of seotlon. 18
aro ciassified to sections 443, 448, 444, end 440—448 of
this title, respsctively, Par, 8 of ssction 18, which wap

classified to acction 445 of thia title, was repealed by act,

June 12, 1645, ¢h. 186, § 3, 59 Btat. 238,
L TaAtAPER OF YUMCTIONS
All funetiona of all oficers of the Dapartment of the
_Preasury, and all functlons of all agencies and employees
of such Department, were sranaferred, with certaln ex-
. geptions, to the Becretary ot the ‘Tressury, with power

»

yested In him to authorlze thelr performance or the per+
tormance of any of his functions, by any of such officers,

agencies, and employees, by 1960 Reorg. Plan No. 26, 1§ 1,
g, et. July a1, 1060, 13 I, R. 4998, 84 Atat. 1280, set out in
note undsr gection 241 of Titie §, Executive Depariments
.and Covernment COfficers and Employees, The Treasufer
of tha Dnlted Btates, referred to in this section, 1a en offi-
cer of the Tressury Department. -

. § 442, Purchase of bonds by reserve banka.
" The Treasurer shall, at the end of each quarterly

- perlod, furnish the Board of Governors of the Ped- *

eral Reserve Bystem with a lst of such apptications,
and the Board of Governors of the Federal Reserve

System mey, in its discretion, require the Federal .

reserve banks to purchase such honda from the
banks whose applications have been filed with the
Treasurer at.least ten days before the end of any
quarterly period at which the Board of Governors
of the Federal Reserve Bystem may direct the pur-
chase to be made: Provided, That Federal reserve
banks shall not be permitied to purchase an amount
to exceed $25,000,000 of such bonds In any one year,

" and which amount shall Include bonds acquired -

under sections 301-—308 and 341 of this titie by the
Federal reserve bank. .
Provided further, That the Board of Governors
of the Federal Reserve Bystem shall sliot to each
Federal reserve bank such proportion of such bonds
as the capital and surplus of such bank shall bear
to the nggregate capital and surplus of all the Fed-
ernl reserve banks. {Dec, 23, 1813, ¢h. &, § 18, 38
Btat. 268: Aug. 23, 1635, ch, 614, § 203 (), 49 Stat.

704
N CODIFICATION 3

~

Baction Is comprined of second and third pars. of seds
tion 18 of mot Dee, 23, 1913, For clasalfigation to this title
of other paragraphs ol section 18, ses nots under spotion
g4l of this title. @ -..o. 7 wyEv v Ct

H Bection In comprised of eleventh par. of gection 18 of.
[ act Dec. 23, 1918, For clamification to this title of other
i paragraphs of scction 18, ses note under asction 411 of
| thia tltle.. - . AP T F PN
i
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- § 457

' DemvaTioN

. Act Feb. 31, 1687, ch. 84, 48, 11 Btat. 163, | - )
.. o Omoas R s L

‘* All eolns and purrencies of the United Btatea to be

legal tander for all dabts, Boe sectiona 402 and 631 of this

title.

§ 457. Gold coins of United States. -

The gold colns of the Uniied Btates shall be &
tegal tender In all payments at their nominat value
when not below tha standard welght and iimit of,
tolerance provided by law for the aingle plece, and,
when reduced In welght below such standard and
té&erance, shall be a legal tender at valuation in pro- .
portion to their actual welght. (R. 8. § 3686.) - '

) _ DixrvaTion
_Act Feb. 13, 1873, ch. 131, § 14, 17 Btat, 436.

Cnoss REFTARNCIE - . .
Acquisttion and use of gold in yiclation of Isw to sube
Ject the gold to forfeiture and subjeot pereon to penaity
equal to twice the velue of the gold, sse ssotion 443 of
this titls. i . E

Al colns and currencies of United Btates as legel ten=
der, aze section= 462 snd 821 of this title,

Gald cotnege discontinued and existing gold coins with-
denwn from ciretilation, ses section 316b of this titla, ’

Provistons requirtng obligations to be payabls in gold
dectered igatnat public policy, see section 463 of thia title.

+ B 458. Standird asiiver dollars; paid in silver,

Ellver dollars colned under the Act of February 28,
1878, ch, 20, 20 Stat. 26, 36, together with all silver
dollars colned by the United Btates, of llke welght
and fineness prior to the date of such Act, shall be .
a lega] tender, at thelr nominal valie, for A1l debts
and dues pibile and private, except where otherwise
expressly atipulated in the contract. But nothing
fn this section shall be construed to authorize the
payment In silver of certificates of deposit lssued
under the provisions of sectlons 428 and 420 of this
title. (Feb. 28, 1878, ch, 20,§ 1, 20 Stat, 26.) '

CopTricaTion - .

Baction 1a from the first section of the '.Bland—Alllnon’}

Ooinage of Bllver Act.
Portions of the original text omitted hers provided for

“:. the coinage of silver dollara of the walght of 412% graine

Troy of standard silyer with the devices and superperip-
tiona provided by act Jan. 13, 1837, ¢h. 3, B Btat, 137; and
for the purchase of bulllen to be colned inta sllver doliars,
The provislon for the purchaas of bullion was repealed
by act Juiy 14, 1800, ch. 708, § b, 26 Btat. 280. The provi-
pion for the colnage of ailver dollers was omitted &e

Crons REYERENCES -
All colnis and currencies of the United Btates, Including -
_Teders] Reserve notes and clreulating notes of Pederal
Regerve banks and banking assoclntions, to be legal tonder
tor payment of public debts, pubiio charges, taxes, dutles,
and dues, ses asctions 462 and 463 of this title,
Obligationa payable in any coln or ourrency which at
the time !a & legsl tender notwithatsnding » proviston
for payment In a particular kind of colp br ourrency, ses

' gection 463 of this title,

. June 9, 1874, of smaller denominations than $1 shall

i

$ 459, Subsidizry silver coins.” - oL T
The sllver colns of the United States In existence

be a legal tender in all sums not exceeding $10 In full
payment of all dues publle and private. (June 8,
1878, ch. 13, § 2, 31 Btat, 8. )
COPLFICATION . .
Prior to ita incorporation into the Code, this acotion
read as foltows! "The present silyer colns af the United
Htates of smaller dencminstions $han one . doliar shail

3
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_hereafter ba s lega! tander tn &1t muns not excesding ten
doliars in full paymsnt of all dues public snd private”
“Toe twenty-cent piece, the colnage of which was au-

thorlzed by act Mar, 8, 1875, ch. 143, | 1, 18 Btat. 478, wes -

made o legal tender at ita nominal yajue for any amount
not exceeding Ave dollara In Any Ons payment, by section
2 of that ket ‘The eat wea repealed by ot May 3, 1678,
oh. 78, 20 Btat. 47,
. Cross RIFERENCTS ,

All coins and currenctes of the United Blates, including
Federal Heserve notes and circutsting notes of Federsl R
aerve banka and banking asacctations, to be legal tender for
payment of publie debta, publie charges, taxes, dutled, snd
dues, sse sactiona 462 and 821 of this title, .

© §460. Minor coins. .
. The minor colns of the United States shall be »
legal tender, at their nomlnal value for auy smount
" pot exceeding 28 cents in any onp_\pnyment. (R.B.

§ 3587.) ! ) i
DEaIvATION

\.. Aok Fab. 13, 1673, ch 181, § 18,17 Btak, 437,
Onoss REFERENCES !

" . All ¢olna and currencies of the United States, ineiuding

Federal Reserve notes and circuiqting notes of Federal

Reserve banks and banking sssociations, to be jegal tander

for payment of public debta, public charges, taxos, duties,
atd dues, see seetions 462 and 831 of this titls.

& 463, Commemorative coins. .
e : CoDrieATION
. Beetlon, making certsin snumerated commemorative

colns fegal tander, 15 omitted aa executed in yiew of seotion .
376a of this title diacontinuing coinags and lasuance of .,
commemoarative coins under scta enacted prior to Mar. §, -

1930, .~

Beotlon was from acts Apr. 18, 1004, ch, 1183, 1 &, 23
Btat. 178; June 1, 1018, ch. §1, § 1, 40 Stat. §P4; May 10,
1920, ch, 176, § 1, 41 Btat, 396; May 10, 1096, ¢h, 177. ¢ L

41 Btat. 505; May 12, 1920, ch. 182, { 1, 41 Btat, B0 Mar. 4,

1021, ch, 153, | 1, 41 Btay, 1363; Feh. 4, 1032, ch, 48, 42
Btat. 363; Jan. 24, 1923, ch, 38, § 1, 41 Biak 117L; Feb.
26, 1933, ch, 113, § 1, 42 Stat, 1387; Mar, 11, 1624, ch, gs,
§ 1, 43 Stat, 33; Jan. 14, 1835, ch, T3, § §, 43 Btat, 71i9; Feb.

-, 24, 1935, ch. 302, §] 1—3, 49 Btat. #45, 966; Mar, 3, 1915,

ch. 483, 1 4. 43 Btat, 1254; May 17, 1036, ch, 307, § 1, 44
Btat. §50; Mar. 4. 1036, ch, 138, } 1, 48 Stat. 128] Juns
15, 1933, ch. B3, § 1, 48 Btat 140; May 0, 1924, ch. 268,
1§ 1—4, 48 Btat, 670; May 14, 1984, ch. 266, W 1.3,
48 Stat. ‘T78; May 36, 1034, ch, 385, §§ 1—4, 48 Btat. 80T
June 1, 1934, ch, 895, {§ 1—4, 48 Htat, 1200; May 3, 1935,
ch. BB, §i 15, 49 Stat, 165, 168; May 3, 1926, ch. 80,
}§ 14, 49 Btat, 174; June 8, 1935, ch. 176, 49 Stat. 324;

Mar, 18, 1938, ch. 149, §§1—S8, 49 Btat. 1165; Mar, 20, -

1534, ch, 184, }§ 1—3, 40 Stat, 1187; Apr, 13, 1930, ¢h. 213,
§1 1-—3, 4¢ Stat. 1308; May B, 1936, cb. 300, 1§ 1—3,.48
Btat. 126T; May B, 1938, ch. 904, 1§ 1—3, 40 8tat, 1260 May
g, 1038, ch. 331, §f 1—3, 49 Btat, 1202, 1203: May 16, 1936,
ch. 360, £§ 1—8, 40 Btat. 1278; May 15, 1006, ch. 402, §1 13,
4D Biat. 1977, 1278; May 15, 1036, ¢h, 408, 1§ 1—3, 40 Stat.
1353, 1953; May 20, 1036, ch. 489, |§ 13, 40 Btat. 1087,
1388; June 36, 1036, ch. 583, b} 1—3, 49 Btat, 1532 Juns
18, 1938, ch. 5a4, §4 13, 40 Btat. 1613; June 18, 1936,

ch, 584, §§ 139, 40 Stat. 1534; June 34, 1938, ch., 780, -

+§ 13, 40 Stat. 1911; June 20, 1034, ch. 8as, §§1—3,
40 Stat. 1672; June 26, 1838, oh, 837, 1] 13, 40 Btat, 1073;
June 24, 1997, ch, 877, 1§ 1—3, 50 Btat. 308; June 28, 1937,

ch. 284, 11 1—9, 80 Stat. 932, 313,
’

"g 462, Coine and enrrencies. A \

ATl coins and currencles of the Unlted States (in-
cluding Federal Reserve notes and circulating notes
of Federal Reserve banks and satlonal banking asso«
clations) heratofors or hereafter coined or lssued,
shall be legal tender for all debts, pukblic and private,

gold coins, when below the standard weight and
Imit of tolerancs provided by law for the single

.

. o . . . R -

publie charges, taxes, dutles, and dues, "except that .
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other persona or clroumstances, shall not be affected
thereby. (an. 86, 1024, ch. 8, § 16, 48 Btat, 344)
All Jaws inconalatent with the provisions of this section
. wer¢ repealed by section 448 of this title,
§ 446. Laws repealed.
All Acts and parts of Acts inconalstent with any

440446, 733, 734, 752, 753, 7T54a, T54b, 78T, TIL,
821, 8224, 822, and 824 of this title and sections 213,
411415, 417, and 447 of Title 12 sre repealed.
(Jan, 30, 1934, ch. &, § 17, £8 Btat. 344.)

' " BILVER PURCHASE

4, 1965, 77 St 64,

Btat. 1178, 1181, deslared the short title for tha silver
provisions to ba the “Sitver Purchass Act of 1934” and

authorired the Issuance of rules and regulations,

respectively,
Peotion 448D, acte June 19, 1934, oh, 874, § 10, 48 Btat,
1181] Juns 28, 1880, Pub. L, 80-T3, | 264, 73 Btat, 147, ds-

fined “pareon”, *the continenisl Unlted Btates”, “monetary .

value”, “stocks of silver” and “stocks of gold”,
Boeotlons 448c—448s, act June 19, 1034, ch, 674, §§ 11—13,

48 #Htat, 1181, muthorized appropriations, reserved the

right to amend of ropeal the silver purchass provistone

TITLE 831—MONEY ARD FINANCE ¢
. , b
uom. or the epplication thereo! to any person or -

:- eircumstances, Is held invalid, the remainder of eaid
. sectlons, and the application of such provislon to-

of the provisiona of sectiona 315h, 405b, 408a, 408b,

. shall be g legal tender in pryment of all debts, pubile

58 448—448¢, Repesied. Pub, L. 88-35, title I, §1, Juge'

Bestiona 440, 446a, aot Juse 19, 1934, ch. 074, $1 1,9, 48

and provided for a separabllity clauses, and repealed .

inconaintent laws and deciered the authority of the
Presidont snd the Becrotary of the Treasury to bs supple-
mental to other conferred suthority, respectively. A

Chapter 9%—LEGAL TENDER
451, United Btaten gold cortificates, . oen
452, United Biates notea, A
453, Treasury notes, .
54, Interest-hearing notes.

435, Legsi-tender quailty of money not affectisd b; mnm

eections,

. June 30, 1884, ch. 172, 13 Stat, 218--222 shall not be
& legal tender in payment or redemption of any notes
- fastted hy any bank, banking association, or banker,
caleulated and intended to c!:c‘ulau BS money.

454, Forelgn coins, .! . )‘ o

457, Qold colna of Untted sum

£50. Btandard sllver dellars; pald in silver, -
458, Bubstdiary silver colns. .
4680. Mtnor colns.

481, Commemoratire colne,

463, Colns and currencies,

483. Provislon for payment of obligations In gold prohlh- ’

{ted; uniformity in value of colns end ecurrenocles. .-

" $451. United Btates gold certificates,

Cold certificates of the United Biates payable to -

bearer on demand shall he jegal tender In payment
' of all debts and duea, publle and private. (Deo. 34,
1019, ch. 15, | 1, 41 Btat. 370.) e
Cross Riyeaxtitas

All eofne and currenciens of the United Btates to be legal
tender, sea sections 487 and 831 of thie titls. :

8 452 United States notes.

United States notes sha)l be lawful money, and & -

legal tender in payment of all debts, public and pri-
vate, within the United States, except for duties on

Imports and Interest on the publle debt. (R. B,
§ 3538.> .
Drarvarion i .
Acts Feb. 28, 1862, ch. 33, § I, 12 Btat, 345; July 11, -

1882, ch. 143, |1, 12 Btat, 833; Rea. Jan, 17, 1883, No. 0
19 Stst. 823; sot Mar, 8, 1863, ch, T8, § 8, 13 8tat, 1L, -

¢

Cross REFERENCETS
All colns and ourrencien of the United States, inoluding
Federal Reserve notea and sirculeting notes.of Fedezal
Reserve banks and benking associationd, to be legal tender
for payment of public debts, public charges, taxes, dutlu,

and dues, se sections 482 and 831 of thia title, | .

§ 453, Treasury notes.

Demand Treasury notes authorized by the Act of
July: 17, 1881, chapter 5, 12 Btat. 269, and the Act of
February 12, 1863, chapter 20, 12 Btat, 338, shall be
lawfil money snd & legal tender in Uke manner as

Unlted Btates notes, Treasury notes lssued under .

the Act of July 14, 1850, chapter 708, 26 Btat, 389,

and private, except where otherwise expressly atipu-

Iated in the contract, and shall be recelvable for cus~ .

toms, taxes, &nd all publlc dues. (R. B, | 3689; July
u xsso.ch 908, § 2, 26 Btat. 260.)
. Dnrvarion

© Aet July 17, 1881, ¢h. B, § 1, 13 Btat, 289; ant Feb. 12.
1862, ch, 30, § 1, 12 Stat, 536; aat Feb. 26, 1582, ch. 53,
+ § 1,13 Btat, 845; sot Bar, 17, 1863, ch. 48. l 812 Bla!.. 370

ConpreaTIoN

The firat sentence of saction 1 from R. !I ltﬂ!ﬂ. The’

pecond unmmo iy from sot July 14, 1880,
Cross HEerrapnees

' All golng snd cusrencies of the United Btates, including

Pezderxl Reserve notes and circuiating notes of Federal

Raserve banks and banking ssscclatlona, to be fegel tender

for payment of publie debta, public charges, taxes, dutlea.
end dues, aee eections 462 nnd B21 of thia title.

§454. Interest-hearing nolea. X

Treasury notes !ssued under the authority of the
Acts of March 3, 1883, ¢hapter 73, 12 Stal. 710, and
June 30, 1864, chapter 173, 13 Stat, 218--122, shall
be legal tender to the game extent a3 United Btates
notes, for their face value, excluding Interest: Pro-
vided, That Treasury notes issued under the Act

* (R. B. § 3580.)

DxerraTion

Acts Mar. 3, 1803, ¢h, 73, § 2, 12 Btat, T10; June 30, 1864,

l:h 172, §9, 13 Btat, 218.
Caoss Rxyrauyems

All oolnu and currencles of the TUnited Btates, Includ-
Ing Federal Reserve notes abd circulating notea of Pederal
Reserve banks and hanking associations, to be legal tender

" tar payment of publio debts, publie charges, taxes, mltlu.

and dues, nee sections 462 and 831 ut this title.

" 455, Legal-tender quality of money not affected by
. certain aections,

Nothing contained in sections 148, 313, 314, 320,

408, 408, 410, 411, 429, and 751 of this title, and sec-

- tians, 51, 101, 1T, and 178 of Title 12 shall be

- conastrued to affect the legal-tender quality as now .

provided by law of the silver doilar, or of any other
money colned or 1sstied by the United States,
14 1600, ch, 41, § 3, 31 Btat, 46
Croan REFZRENCES
All colns and currencles of thé United Btates to be legal

;. tander for all debts, ses seotions 462 and 841 of this title.

§ £58. Foreign coins. ’ .
No forelgn gold or silver coine shall he a iesal
tender in payment of debts. (R. B. §3584) -
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