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Did the Employer violate the Collective Bar gaining Agreement by not allowing the
Grievant toreturn to work following her absence dueto awork related injury?

JURISDICTION

The matter at issue, regarding interpretation of terms and conditions of the Collective
Bargaining Agreement (CBA) between the Parties, came on for hearing pursuant to the
Grievance Procedure (Article 13) and Arbitration provisions (Article 14) contained in
said ,agreement. Article 13, establishes the conditions under which a grievance isto be
filed.® Article 14, establ iﬁes agreement of the Parties regarding arbitration of grievances
unresolved by the Parties.

! Article 13, GRIEVANCE PROCEDURE. Section 1. “In the event a difference arises as to the
interpretation or application of any of the provisions of this Agreement, the people affected shall
handleit in accordance with the following procedure. All employees have the right to have a
Union steward or other bargaining unit employee present at any disciplinary procedure.

Step 2. Inthe event of discharge or other disciplinary action, the grievant shall

meet with the union to prepare awritten grievance, which must be submitted, to the
Employer with five (5) working days of the occurrence. Failure to appeal within five (5)
working days from the date of disciplinary action shall cause the grievance to be barred
and permanently waived.

WRITTEN GRIEVANCES: All written grievances must contain the following
information:

» The specific Articles and Sections of the Agreement, which have been violated.

* A statement describing the incident and in what ways our Agreement has been
violated.

» Describe the relief sought.

e Signature of the Grievant.

? Article 14, ARBITRATION.

In the event the grievance is not resolved in Step 4, either the Union or the Company within ten
(10) days after the issuance of the Step 4 decision, may request the Federal Mediation and
Conciliation Service to submit a panel of seven (7) Arbitrators from which asingle Arbitrator
shall be selected to hear the grievance. The union and the Company shall make the selection after



The Parties selected Rolland C. Toenges as the Impartial Arbitrator, from alist provided
by the Federal Mediation and Conciliation Service, to hear and render adecision in the
interest of resolving the disputed matter.

The arbitration hearing was conducted as provided by the terms and conditions of the
CBA, the Federal Mediation and Conciliation Service and other relevant rules and
regulations. The Parties were afforded full opportunity to present evidence, testimony
and argument bearing the matter in dispute.

There was no request for a stenographic record of the hearing. All witnesses were sworn
under oath. The Parties stipulated to an extension of the time limits set forth in the CBA
for resolving the instant matter.

The hearing record was held open for sixty-days (60) following receipt of post hearing

briefs in the event either Party wished to file areply brief. Being none the hearing record
was closed December 10, 2005.

BACKGROUND

Viking Drill and Tool, Inc. (Employer) produces drill bits, with principal offices and
manufacturing facilities located at 355 State Street, St. Paul, Minnesota.

receipt of the panel either by agreement or by striking names with the Union striking the first
name.

Theloser of an arbitration case shall pay the cost of the Impartial Arbitrator’s services and
expenses and all other direct expense of the arbitration proceedings, but each party will be
responsible for their own expenses which include, but are not limited to, witness expenses and
legal expense. If itisasplit decision, the Impartial Arbitrator shall make as part of hisor her
decision aruling on how these costs shall be prorated.

Any grievance not appealed to the succeeding step within the time limits specified in this Article
shall be deemed abandoned and not entitled to consideration. The time limits of the grievance
procedure can be mutually extended by the parties. Request for such extensions must be in
writing and approved with signatures of both parties. Grievances must be resolved with a period
of one (1) calendar year from the date of the initial submission of the grievance. Grievances not
resolved will be considered denied.

The provisions of this Article apply when the Company and the Union are unable to satisfactorily
adjust a dispute in accordance with the Grievance Procedure provided in this Agreement. In
deciding a case, it shall be the function of the Impartial Arbitrator to interpret this Agreement and
al Supplemental Agreements thereto and to decide whether or not there has been a violation
thereof. The Impartial Arbitrator shall have no right to change, add to, subtract from, or modify
any of the terms of this Agreement or any Supplemental Agreements thereto or to establish or
change any wage rates except for newly created Job Classifications.



Teamsters, Local 120 (Union), aLabor Union is affiliated with the International
Brotherhood of Teamsters. The Union has principal offices located at 1635 West
University Avenue, suite 120, St. Paul, Minnesota.

The Employer and Union are Partiesto a CBA, in effect from January 1, 2001 through
June 5, 2005, whichis at al times relevant to the instant dispute. The CBA setsforth the
terms and conditions of employment for Unionized employees of Viking Drill & Tool,
Inc.

The Grievant became an employee of the Viking Drill and Tool, Inc. on May 17, 1993.
The Grievant’ sfirst job was as a Shipping Clerk. She later advanced to Machine Setup C
and then to Machine Setup B (Pointing).

The Grievant has a history of injuries and lost work time in conjunction with her
employment at Viking Drill and Tool, Inc.

» The Grievant reported a back injury in early 1995, but returned to work without
restrictions in late February 1995.

» The Grievant again reported a back injury plus awrist injury in August of 1995,
but was approved to return to work with out restrictions in mid August 1995.

e InJanuary 1998, the Grievant reported an injury to her left knee and back pain.
She was assigned a Qualified Rehabilitation Consultant (QRC) who continued to
assist the Grievant until she reached maximum medical improvement (MMI) on
her back as of September 1999. In September 2000, the Grievant had an
Industrial Medical Evaluation (IME) and was released back to work with no
restrictions.

* During the period 1998 to September 1999, the Grievant was under various
physical limitations and was assigned light duty functions, which included
shortened hours, no lifting over 10 and 30 pounds and a push/pull maximum of 25
pounds.

* In November 2000, the Grievant reported back pain and was absent from work
until January 2001. The Grievant returned to work with restrictions in January
2001.

* The Grievant both missed work and worked under restrictions from January 2001
to June 2001. On June 12, 2001, the Employer conducted ajob site analysis for
packaging work and the Grievant underwent a functional capacities evaluation.
The result of the evaluation was that the Grievant was restricted to 27 pounds
lifting, 20 pounds lifting overhead or on stairs, a 20-pound push/pull limit and
was to rotate jobs every four (4) hours. On June 25, the Grievant was approved
by her physician to increase work hours from four (4) per day to eight (8) per day
over afour (4) week period.



Based on the above restrictions, the Grievant was unable to perform the essential
functions of her “Pointing” position, either with or without accommodation. The
Employer then created a new job assignment for the Grievant as Shipping Clerk.
This position included rotations through the job duties of the areas “ sets,”
“tubing,” and “manual packaging.”

In September 2001, about three months after beginning her Shipping Clerk
position, the Grievant reported re-aggravating her back injury and was placed on a
10-pound lifting restriction and no repetitive lifting. The Employer was unable to
accommodate the Grievant’ s restrictions at that time and she was taken off work
until February of 2002, when her lifting restriction was adjusted to 36 pounds.

The Grievant continued to work with restrictions off and on in her Shipping Clerk
position until August 2003. Her restrictions included 10-pound maximum lifting,
sit/stand as needed, no overhead lifting, sitting jobs only, and no pushing. In
August the Grievant’ s physician established permanent restrictions for her back at
10-pounds lifting, 25 pounds push/pull, no repetitive bending and frequent
position changes.

In September 2003, the Grievant reported suffering from Carpel Tunnel
Syndrome (CTS) on her right arm. There was to be no repetitive use of the right
hand and a five-pound maximum lifting.

In December 2003 the Grievant received corrective surgery for the CTS and
returned to work in April 2004 with restrictions. A QRC was assigned to her case
on March 15, 2004. The Grievant was to work out four hours per day for one
week and then add an hour each week until reaching afull eight hours per day for
five weeks. However subsequently, the Grievant never worked more than six
hours and was not able to perform the essential functions of the Shipping Clerk
job, either with or without accommodation.

Despite the Grievant’ s inability to perform the essential requirements of the
Shipping Clerk job, the Employer continued to provide light duty tasks that were
within her restrictions. This was done by having other employees perform those
tasks that the Grievant was unable to perform. The essential functions the
Grievant was unable to perform included lifting or moving up to 40 pounds,
working afull time schedule on a consistent basis, setting up stocks of caps and
tubes, making labels and operating alabel machine, moving carts to inventory
control clerks, setting up stocks of drills and indexes to build sets, packaging
products, rotating through certain other shipping positions and operating a skin
packaging machine.

In may 2004, the Grievant’ s physician placed her on a 5-pound lift/carry
restrictions with no more than 10 times per hour and limited grip/pinch motions.



Other employees continued to perform the tasks the Grievant was unable to
perform in addition to the tasks required of their jobs.

e On August 19, 2004 and again on September 2, 2004, the Grievant’s physician
treating her back problems restricted her to 5 pounds lifting, 10 pounds push/pull
and no repetitive bending or twisting.

e OnAugust 2, 2004 and again on September 7, 2004, the Grievant’s physicians
treating her CPS restricted her to 6 hours per day, a 5-pound lifting limit and
grip/pinch to 20 times per hour.

» The Grievant was placed into a Vocational Rehabilitation Program on October 20,
2004 and is currently receiving Workers Compensation Benefits and V ocational
Rehabilitation services.

On October 20, 2004, the Employer informed the Grievant that she was being placed on
Temporary Tota Disability, while the Employer’s Workers Compensation Insurer
conducts a Job Search Program to find a suitable position for her. The Employer further
informed the Grievant that a QRC will assist her in the Vocational Rehabilitation Process
and that the Grievant may request the QRC who had formerly assisted her.

The Grievant filed a grievance, dated October 29, 2004, claiming al lost time and
benefits starting on October 20, 2004 when the Employer would not allow her to continue
to work under her existing limitations. The remedy requested was to be returned to the
Shipping Clerk position that she held prior to October 20, 2004. CBA violations cited
were Article 16 (Seniority), 19 (Posted Jobs), 27 (Injured Employees) and any/all other
applicable articles and/or pertinent information.

The Employer denied the grievance, which brings the matter to the instant arbitration
proceeding.
EXHIBITS

EMPLOYER EXHIBITS:

E-1. History of Grievant’s reported injuries, injury status, absences and discipline (16
pages).

E-2. Photos depicting functions associated with Grievant’s job — identifying those
Grievant could perform and those Grievant could not perform (10 pages).

E-3. Workabhility Reports for Kathy Brisco (6 pages).

E-4. Job Site Analysis Report - “Tubing” dated 11/17/2003 (4 pages).



E-5. Job Site Analysis Report —“ Sets” dated 11/17/2003.

E-6. Job Description, “ Shipping-Tubing (Labor Grade “A-1")

E-7. Letter placing Grievant on “Temporary Total Disability,” dated 10/20/2004.
E-8. Grievance #03 — 2357, dated 10/29/2004.

E-9. Collective Bargaining Agreement — Viking Drill & Tool, Inc. and Teamsters Local
120, effective January 1, 2001 through June 5, 2005.

E-10. Schematic of plant layout showing location of various workstations.

E-11. Statement by Paula Schnarr, taken on 11/30/2004.

E-12a. Letter offering Grievant “ Shipping Clerk” position, dated 06/22/2001.
E-12b. Letter to Grievant regarding “ Shipping clerk” position, dated 05/11/2001.

E-12c. Letter to Dr. Boxall, regarding assessment of Kathy Brisco’s ability to perform
“Shipping Clerk” position, dated 05/11/2001.

E-12d. Fax Transmission to Orthopedic Specialists, P.A., transmitting job descriptions
for “Tubing,

E-12e. Job Description, “ Shipping Department — Tubing,” dated 03/02/1998.

E-12f. Job Description, “ Shipping Department — Packaging,” dated 03/02/1998.
E-129. Job Description, “ Shipping Department — Sets,” dated 03/01/1998.

E-13. Statement of Stephanie Meline, dated 11/23/204 (accepted as argument only).
E-14. Job Description, “Inventory Control Clerk.” Dated 07/01/2002.

E-15. Statement of Diane Dornseif, dated 11/29/2004.

E-16. Letter, dated 02/07/2002, to Kathy Brisco from Viking Drill and Tooal, Inc.,

regarding authorization to return to work as “ Shipping Clerk” effective 02/11/2002.

UNION EXHIBITS:

U-1. Collective Bargaining Agreement between Viking Drill & Tool, Inc. and Teamsters
Local 120, effective January 1, 2001 through June 5, 2005.



U-2. Seniority List, dated 10/09/2004.
U-3. Teammate Appraisal Form for Grievant, dated 04/05/2002.

U-4. Shipping Department Daily Production Reports:
. Summary.

Reports for Grievant.

Reports for Tina Castellou.

Reports for Kim M. Con.

Reports for Betty Sears.

Reports for Jamie Y ang.
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U-5. Job Site Analysis Report for “ Sets” Department, dated 11/17/2003.

U-6. Medical Documentation for Grievant:
Progress Note, dated 08/02/2004.

Report of Workability, dated 07/312003.
Report of Workability, dated 08/19/2004.
Report of Workability, dated 09/02/2004.
Report of Workability, dated 09/07/2004.
Report of Workability, dated 09/24/2004.
Report of Workability, dated 10/12/2004.
Report of Workability, dated 10/12/2004.
Report of Workability, dated 11/12/2004.
Report of Workability, dated 11/16/2004.
Report of Workability, dated 12/16/2004.
Occupational Therapy Evaluation Summary, dated 01/26/2005.
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U-7. Letter, dated 10/20/2004 to Kathy Brisco from Viking Drill & Tool, Inc., informing
her that sheis being placed on “Temporary Total Disability,” effective 10/20/2004.

U-8. Grievance, dated 10/19/2004, challenging Employer’s decision to not allow
Grievant to return to work with her existing restrictions.

U-9. Letter, dated 12/16/2004, to Viking Drill & Tool, Inc. from Teamsters Local 120,
reguesting a response to grievance dated 10/19/2004.

U-10. Letter, dated 12/29/2004, from Viking Drill & Tool, Inc. to Teamsters Local 120
denying grievance with explanation.

U-11. Letter, dated 01/19/2005, from Teamsters Local 120 to Viking Drill & Tooal, Inc,
regarding movement of grievances to the Joint Committee level.

U-12. Letter, dated 3/24/2004, from Teamsters Loca 120 to Viking Drill & Tooal, Inc.
regarding skipping the Joint Committee Hearing and movement of the grievance to the
arbitration step.



U-13. Memorandum dated 04/28/2005, notification to Arbitrator Toenges of his
selection as arbitrator and requesting dates for a hearing.

U-14. Teammate Appraisal Form for Kathy Brisco, dated 04/24/2001 (4 pages).

JOINT STIPULATIONS

The Parties jointly stipulated to the following exhibits: U-1, U-9, U-10, U-11, U-12, U-13

POSITION OF THE PARTIES

THE EMPLOYER SUPPORTSITS POSITION WITH THE FOLLOWING:

1.

The issue before the Arbitrator is whether placing the Grievant into Workers
Compensation Vocational Rehabilitation constitutes aviolation of the CBA.

Thisisnot adiscipline or discharge case.

The Employer had legitimate, well-grounded and well-documented reasons
for its actions, which were fully in compliance with the CBA.

The Union hasfailed to prove that the Employer violated any provision of the
CBA, thusfailing to establish any basis for an arbitral remedy.

The Union’ s shifting position, first claiming that the Employer’s actionisin
effect discipline or discharge and then charging violation of Article 27, is
apparently atactic to impose a greater burden of proof on the Employer rather
than meeting its true burden of proving a CBA violation.

Both sides have agreed that thisis not a discipline or discharge case. The
Employer need not prove that the Grievant did anything wrong. The Grievant
was not disciplined in any way and is still employed. Sheis actively receiving
Workers Compensation benefits and isin training to help rehabilitate her back
into the workforce.

The Employer fully complied with and went beyond the relevant provision of
the CBA that states, “if an injured employee is unable to perform her regular
duties, the Company will attempt to provide an alternative Job Assignment
that (1) isavailable; (2) the employee is able to perform; and (3) the employee
has the necessary seniority to hold.

The CBA neither requires nor permits the remedy sought by the Union.
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9. The Union’s requested remedy violates the Employer’ s management rights, is
contrary to the unambiguous language of the CBA, is not supported by the
evidence, exceeds the authority of the Arbitrator and is inconsistent with both
public policy and established law.

10. Theinstant case involves the legitimate exercise of the Employer’s
management right to direct its workforce in the context of whether the
Grievant can perform the essential functions of her Job Assignment.

11. The Employer has made every effort to provide the Grievant with light duty
work under various restrictions.

12. The Employer has worked closely with its Workers Compensation carriers
and the Grievant’ s Qualified Rehabilitation Counselor (QRC) to provide
duties within her restrictions, in an effort to rehabilitate and return her to
work.

13. Dueto greater restrictions and the disruption of other employees who had to
leave their own duties to perform work the Grievant could not perform, it
became increasingly difficult to find any work for the Grievant.

14. The Employer having determined that, based on business necessity, it could
not continue to have several other employees performing essential job
functions of the Grievant’s position, that she was not able to perform, in
September 2004 moved her to the production floor and provided a variety of
light duty tasks consistent with her restrictions.

15. In October 2004, there was no improvement in the restrictions placed on the
Grievant by her treating physicians and she was placed into V ocational
Rehabilitation.

16. The Grievant was placed on Temporary Total Disability to train for a new job
based on:

a. A determination that she would never be able to return to her previous
position held in 1998 prior to her back injury,

b. A determination that she could not perform, with or without
reasonable accommodation, the essential functions of any job at
Viking matching her qualifications and experience, and

c. Theincreasing difficulty in finding any appropriate light duty work
within the Grievant’ s restrictions, based on staffing needs, production
levels, her functional capabilities and various job function analyses.

1. The Grievant’s own doctor’s certifications, the Employer and its Workers
Compensation carrier together determined that the Grievant was not able to



17.

18.

19.

20.

21.

22.

23.

24,

25.

26.
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perform her Job Assignment, nor would she be able to in the foreseeable
future.

Although the Grievant alleged at the hearing that she believed she could
perform the dutiesin the “ Sets’” area— only a portion of her job assignment —
she failed to provide no evidence to support this.

The Grievant suggested at the hearing that she had recently received a report
from medical authoritieslifting or greatly reducing her back restrictions, but
failed to produce any evidenced in support of this suggestion.

The most recent document the Union placed into evidence was an
occupational therapy summary. This summary was offered without
foundation and was not prepared by a medical doctor. It identified some
improvement on her back, but not sufficient to meet essential functions of her
job and did not address her hand restrictions.

The entire documentary evidenced in the record establishes that the Grievant’s
physical restrictions continue to render her unable to perform the essential
functions of her Shipping Clerk Job Assignment.

The “Daily Production Reports’ placed in evidence by the Union are
meaningless. They do not indicate whether the job duties are comparable;
whether the reports were prepared in a consistent and accurate manner;
whether the employees compared worked part time or full time and the fact
that Grievant was only performing a portion of her duties.

Although the Union alleged three provisions of the CBA had been violated, it
acknowledged at the hearing that it was claiming violation of only one
provision, Article 27, Section 2.

The only witness testifying to the meaning and interpretation of CBA
language was the Employer’ s Human Resources Manager, Mary Peterson.

Ms. Peterson clarified that the Job Assignment held by the Grievant was that
of Shipping Clerk and the dutiesinclude “ Tubing,” Sets,” and “Manual
Packaging.”

Ms. Peterson’ s unchallenged testimony was that the interpretation and
application of Article 27, Section 2, does not require the creation of a new Job
Assignment to accommaodate an injured employee, providing the injured
employee with busy work or individual tasks that are only a portion of one or
more Job Assignments.

Ms. Peterson’ s unchallenged testimony was that the CBA merely requires
that, where an injured employee cannot perform her own Job Assignment, the
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Employer should (1) attempt to identify an existing job where the injured
employee can perform the essential functions and, if so, (2) provide the
injured employee thisjob, if the injured employee has sufficient seniority.

27. All the Employer’ s witnesses testified that the Grievant was unable to perform
her duties as “ Shipping Clerk” and that other employees were performing
many of the Grievant’s job duties and were experiencing personal difficulty in
doing so.

28. The record shows that the Grievant was unable to work a full-time work
schedule, put stock caps and tubes together, make labels and operate a label
machine, move carts to the inventory control clerk, lift or move up to 40
pounds, verify correct drill bit sizes, put packaged products on carts, operate
the skin packaging and labeling machines, sep up necessary drill bit stock and
indexes, build sets and package products according to specifications.

29. The Grievant admitted that she could perform some of the dutiesin the “ Sets”
area, only if she has assistance from other employees.

30. The Employer and its Worker’s Compensation carrier properly relied on the
available medical evidence in determining that the Grievant could not perform
the essential functions of her job —medical evidence supplied by her own
doctors.

31. Employer witnesses, Mary Peterson and Doug Rutford, clearly testified that
there is no existing Job Assignment — available or not —with work duties or
functions that the Grievant is qualified to perform, based on her restrictions.

32. The reason the Employer accommodated the Grievant, by allowing her to
perform only a portion of her Job Assignment, was to cooperate with her
Worker’ s Compensation vocational hardening program.

33. Nothing in the CBA or law requires breaking up a standard Job Assignment or
having other employees perform a substantial portion of the Grievant’ s work
duties.

34. The Grievant’s “ Job Assignment,” as used in Article 27 of the CBA refersto
her position asa*“ Shipping Clerk.” This position has three functions: “ Sets,”
“Tubing” and “Hand Packaging.”

35. The Union has offered no evidence whatsoever to suggest that the term “Job
Assignment” means anything other than as defined and applied by the
Employer.
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42.
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The Employer has the absolute right to set parameters of a*Job Assignment”
and establish legitimate job descriptions and requirements, unless specifically
limited by the CBA. No such limitation exists.

The Arbitrator’ s authority as set forth in Article 14, limits the Arbitrator to
interpret the Agreement and to decide if there has been aviolation. The
Arbitrator iswithout authority to change, add to, subtract from, or modify any
of the terms of the CBA or to establish any wage rates except for newly
created Job Classifications.

All rights of the Employer, not specifically limited or abridged by the CBA,
including the right to direct the working force; to hire; suspend; discharge and
transfer; to lay off employees for lack of work or other legitimate reasons; . .
are reserved to the Employer so long as exercise of these rights does not
violate the terms of the CBA.

The Union’ s requested remedy is inconsistent with established law. Under the
“Americans with Disabilities Act (ADA), an employer has an obligation to
provide reasonable accommodation to an employee with a known disability in
order to assist that employee in performing the essential functions of hisor her
job.

. Inthe instant case, no reasonable accommodation exists that would permit the

Grievant to perform the essential functions of her previous Job Assignment.

It iswell established that an employer is not obligated under the ADA to
create anew position or reallocate essential functionsin order to
accommodate an employee’ s physical impairments nor isit obligated to
require other employees to perform essential functions of an injured
employee’' s job as an accommodation.

The Employer accommodated the Grievant beyond its legal or contractual
obligations, as a voluntary work hardening effort to assist her in getting back
to work.

. Even though there is no ADA requirement to do so, the Employer did assist

the Grievant in her rehabilitation by adding an additional Shipping Clerk
position and offered her this permanent position in an attempt to facilitate her
rehabilitation. The Employer then arranged for other employeesto assist the
Grievant in addition to performing the duties of their own jobs.

. Legal precedent provides that an Employer who “bends over backwards to

accommodate a disabled worker — goes further than the law requires. . . must
not be punished for its generosity by being deemed to have conceded the
reasonableness of so far reaching an accommodation.”
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45. The only way the Grievant can possibly be returned to work would be if her
Job Assignment — Shipping Clerk —is either altered to encompass different
duties, anew Job Assignment is created, sheis provided a mélange of busy
work and discreet tasks are drawn from several different Job Assignments.
Each of these steps would require the Arbitrator to modify the terms of the
CBA, which is expressly beyond the Arbitrator’ s authority under the CBA.

46. The Union’s requested remedy violates public policy. In addition to being
inconsistent with the law, the Union’ s requested remedy |eads to absurd
results. Thusit isinconsistent with general contract interpretation principles.

47. The Union is essentially asking the Arbitrator to forcefully impose lifetime
employment at an artificial wage rate not encompassed by the CBA, with no
relation to the actual value or need of the Employer. Such violates every basic
principle of the Employer’sinherent managerial right to govern its workforce
and run its business and is contrary to logic, public policy, and the law.

48. Based on the foregoing, the Employer respectfully requests that the Arbitrator
render adecision in favor of the Employer and dismiss the instant grievance.
THE UNION SUPPORTS ITS POSITION WITH THE FOLLOWING:
1. Nojust cause existed for removal of the Grievant from her position.

2. The Employer elected the most extreme reaction to the Grievant’ s perceived
physical limitation.

3. Indoing so, the Employer has taken away the Grievant’s hard-earned seniority
rights under the CBA as along-term employee.

4. The Grievant has been permanently removed from her employment, the
functional equivalent of termination, even though the Employer claims she
was not terminated and that she remains on the seniority list and receives
disability benefits.

5. Having been permanently removed from employment, the Grievant cannot
exercise her seniority or any other right attendant to her former employment.

6. The Employer’s action must be judged against the standard of just cause, and
so evaluated, the Employer’ s action cannot be upheld.

7. The Employer hasfailed to prove that the Grievant is unable to perform her
work.

8. The evidence shows that the Grievant can, in fact, perform the work.
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9. The Employer failed in its duty to thoroughly and fairly investigate this
matter, leading to its incorrect conclusions about the Grievant, and the
Grievant’ s ultimate removal from work.

10. The Employer is not entitled to terminate or remove an employee merely
because a physical disability exists.

11. The Employer has attempted to avoid the provisions of Article 16, Section 2
of the CBA by keeping the Grievant on the Seniority list; however, the
Grievant is unable to exercise any seniority right as aresult of the Employer’s
action.

12. The Empl Elyer’ sdecision must be justified by one of the criteriain Article 16,
Section 2.

13. The Employer can only rely on Article 16, Section (b), just cause for removal
to justify its decision to terminate the Grievant. The other criteria of Article
16, Section 2, do not apply, as the Grievant was present at the workplace and
performing her job up to the time of her removal.

14. Just asif the Employer had removed the Grievant for misconduct, the
Employer bears the burden to prove just cause for termination.

15. Since enactment of the Americans with Disabilities Act (ADA), moreover, it
has been recognized that compliance with the ADA can be deemed a
component of the just cause determination.

16. Article 16, Section 2, of the CBA requires just cause to discharge an
employee.

% Article 16, Section 2. An employee’s seniority and his or her employment relationship with the
Company will be terminated when the employee:
(1) Quits, retires or dies.
(2) Isdischarged for just cause.
(3) Failstoreapply for an additional year’s seniority protection, as outlined in Article 18,
Section 2 (a).
(4) Exceedsthe additional years' seniority protection.
(5) Isabsent from work for three (3) consecutive workdays without notifying the
Company, unless areasonable excuse is rendered and proof, if requested by the
Company, is given.
(6) Failsto return to work at the expiration of an authorized |eave of absence or vacation
period, unless a reasonable excuse is rendered and proof, if requested by the
Company, is given.
(7) Exceeds medical leave of absence as outlined in Article 21, Section 4 ().
(8) Declinesrecall according to Article 18, Section 1(a)[3], 1(b)[3] or 2(c).
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17. It isclear that, because this case involves the constructive discharge of the
Grievant, the Employer must show just cause for its decision.

18. Irrespective of whether an employee’ s discharge is discipline or non-
discipline related the results are the same, the employee has been discharged.

19. The Employer has not complied with the widely accepted standard for
determining whether just cause exists for discharge; namely, sufficient proof,
investigation and fair investigation; therefore, the Grievant must be returned
to her former position.

20. The Employer has not provided sufficient proof of the Grievant’ s inability to
perform her work.

21. The Employer’ s termination notice to the Grievant does not relate to the job
the Grievant actually held on October 20, 2004, when the Employer issued it
and cannot be consi dﬁed when determining whether the Grievant can perform
her proper job duties.

22. The termination notice refers to the position the Grievant held in the pointing
department, prior to her position in the shipping department, notwithstanding
the requirement under the CBA that an inj urecl!ﬂor disabled employee be
accommodated in his or her work assignment.

23. An Employer, making an allegation of inability to perform work due to a
disability as areason for termination, bears a substantial duty to that employee
before it can simply remove him or her from the position.

24. In the instant case, the Employer must show; (1) that the Grievant was unable
to perform her duties, as she had done successfully in the past; (2) that the
tasks alleged to be out of the Grievant’s capabilities are essential functions of
her position: and (3) no reasonable accommodation existed in her job duties
that would allow the Employer to preserve the Grievant’s position.

*“We have come to the conclusion that you will not be able to return to the job position you held
on January 13, 1998 (pointing department) . . . It is becoming more difficult to find suitable work
for you within your restrictions due to your back injury.”

® Article 27, Section 2.
Para. 3. Inthe event the employe€’ s disabilities, when he or she returns to work, prevent
him or her from performing his or her regular duties, the Company will attempt to
provide said employee with work that he or she is able to perform, provided that such
work is available, and provided further that such disabled employee has the necessary
seniority to hold the available Job Assignment. In the event the doctor schedules
consecutive appointments, only one form will be required for this period.
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25. When the Employer’ s rationale for terminating the Grievant is examined, in
light of the Union’s evidence, it is clear that removal of the Grievant from her
position was without just cause.

26. The Employer failed to produce any reliable medical or rehabilitation
evidence that the Grievant is disqualified.

27. The Employer failed to produce any expert medical opinion that the Grievant
cannot perform the essential functions of her job.

28. The Employer also failed to present a QRC, that had examined the Grievant at
her place of work and assessed her ability to perform the physical demands of
her job, but instead simply relied on the hearsay complaints of other workers.

29. Some of the other workers, who testified that the Grievant could not perform
all the requirements of her job, are junior to the Grievant and stand to gainin
seniority from the Grievant’ s termination or are agents of management.

30. Of four individuals, whose supposed observations were relied on by the
Employer, only co-employee Schnarr admitted under cross-examination that
she did not supervise the Grievant and had limited knowledge of her
performance. The other individuals, whose observations were relied on by the
Employer, wge not available at the hearing to stand examination and cross-
examination.

31. The Arbitrator should draw an adverse inference from the Employer’ s failure
to produce these witnesses and subject their alleged statements to cross-
examination. The Arbitrator should conclude that the opinions of these
witnesses, as asserted by the Employer, would not have been supported by
direct testimony and cross-examination.

32. The Employer did not interview the Grievant about these allegations and did
not interview similarly situated co-workers, such as Sears, to determine their

® One of the four employees that provided information upon which the Employer relied had died
prior to the hearing.

" Assummarized in a leading treatise:

The failure of a party to use a person as awitness who should be in a position to
contribute informed testimony may create some sort of inference against the party or at
least cause the arbitrator to wonder why the person was not called to testify.

Also, aparty’ sfailure to use witnesses who should be knowledgeabl e creates an inference
against that party . . . Also, an arbitrator may note the ‘well established’ rule that the
failureto call awitnesswho is available to a party gives rise to a presumption that the
witness' s testimony would be adverse to the position of the party having the ability to call
the witness.
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opinions and observations of the Grievant’s work. Had the Employer done so,
it would have learned of the modifications made by the Grievant to adapt her
limitations to performance of the work, and cooperative efforts by similarly
physically limited workers to assist one another in performance of their work.

33. The Employer should haveinitialy interviewed the af orementioned
employees and most importantly the Grievant herself.

34. The Employer should have investigated the Grievant’ s condition through the
use of a qualified health specialist, who could have observed the Grievant at
work and could have provided a professional analysis of the demands and
possible accommodations of the Grievant’s position.

35. Had the Employer even taken the basic essential steps identified above, itis
inconceivable that the Grievant would have been terminated. The Employer
would have recognized the adaptations made by the Grievant to perform her
work and would have recognized the prospect of further improvement in the
Grievant’s condition.

36. The Employer’s conclusions about the Grievant resulted from alack of
awareness of shipping area practice and were skewed and inappropriate.

37. The testimony from employees who actually work in the shipping area shows
that the day-to-day practice departs from the Employer’ s written guidelines.

38. Employees in shipping do not always rotate between tubing, sets and
packaging as the Employer asserted and often become “ pigeon-holed” in one
department. Similarly although it is not in Supervisor Moline' s job
description to set up stations, in practice she does it routinely.

39. When the matter was fully examined in the hearing, it became clear that the
Grievant developed her own accommodations to enable her to continue to
perform her work. Moreover, she has continued to improve over time.

40. The Employer’s own chartElnot&e that the Grievant had not achieved
maximum medical improvement and chose to ignore this, or failed to discover
it in the course of itsinvestigation into the Grievant’ s condition.

41. Had the Employer properly investigated the Grievant’s condition it would
have easily discovered that its conclusion, that the Grievant was permanently
unable to perform her duties, was ssimply incorrect. This putslieto the
Employer’ s assertion that the Grievant has not been terminated.

8 Employer Exhibit #1.



19

42. The Employer’ s failure to properly investigate resulted in an incorrect and
faulty diagnosis and analysis. Had the Employer properly investigated, it
would have learned that the Grievant has continued to improve physically and
has adapted to her limitations to the point that removal from her position was
not warranted.

43. Any investigation into allegations that may result in termination must be
timely and thorough, giving the employee afair chance to tell his or her side
and producing relevant and sufficient evidence.

44. Failure to give the employee an opportunity to tell hisor her side of the story
isaprocedural violation of the just cause standard and can be a basis, in and
of itself, to invalidate termination.

45. Perhaps the most important purpose of this arbitration isto help the Employer,
Union aEId Grievant to reach a harmonious accord as stated by Arbitrator
Bowles.

46. The Grievant should be returned to her former position under the
circumstances implemented in 2001 and proven workable since.

47. Justice to the Grievant, the future relationship between the Union and the
Employer, and the long-term welfare of everyone involved require that this
Grievant be returned to work with full seniority, back pay, and all other
contract rights.

DISCUSSION

The threshold issue in the instant matter is whether the Grievant continues to be an
employee in Disability Rehabilitation status as the Employer asserts, or whether the
Grievant has been constructively discharged the Union asserts.

® Arbitrator Bowlesin General Telephone Company.

“The Arbitrator, therefore, is concerned not only with factors of individual justice which
have a preeminent value both in our law and generally in labor relations jurisprudence,
but also the effect of any Award or Awards on the future relationship between the parties
and the long-term welfare of both the employees represented by the Union and the
Company in pursuit of itsimportant business enterprise.”

19 Black’s Law Dictionary, Second Pocket Edition, Copyright 2001 by West Group
defines “ Constructive Discharge” asfollows:

“A discharge that is made in retaliation for the employee’s conduct (such as reporting
unlawful activity by the employer to the government) and that clearly violates public

policy.”
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The recordmshows that the Grievant was placed on what the Employer describes as
“Temporary Total Disability” effective October 20, 2004. This action was based on the
Employer’s conclusion thate Grievant would not be able to return to the position she
held as of January 13, 190812

The record (Exhibit #7) implies that, not only does the Employer believe that the
Grievant will be unable to return to the position she held on January 13, 1998, EL_III alsono
other position as it has become more difficult to find any suitable work for her.

The Employer’s decision to place the Grievant on “ Temporary Total Disability” for the
purpose of conducting a*Vocational Rehabilitation” process, implies that the intent of so
doing was to prepare the Grievant for a new occupation, different than any the Grievant
had performed while employed by the Employer. The Arbitrator draws this conclusion
from the previoudly referenced comment in page 6 of the Employer’ s Post Hearing Brief
and the following statement in Exhibit #7:

“Beginning today, October 20, 2004, you are being placed on Temporary Total
Disability while CNA Insurance begins a Job Search program to find a suitable
position for you. LisaFak will be your claims contact at CNA. Her phoneis
(952) 285-3354. Lisawill be coordinating with Lisa Albrecht at General Casualty
in your Job Search. A QRC will be assigned to assist you in the Vocational

™ Union Exhibit #7. Employer Exhibit #7.

12 The position held by the Grievant on January 13, 1998 was “Pointing.” The Grievant was
initially employed May 17, 1993 and was assigned to “ Shipping” but later advanced to Machine
setup “B” (“Pointing”). Dueto work related injuries the Employer, in an effort to accommodate
the Grievant’sinjury related physical limitations, assigned her back to “ Shipping” in 2001. Later,
due to additional work related injuries the Employer, in an effort to find work compatible with the
Grievant’s physical limitations, assigned the Grievant to operate alaser device, but this was only
for a short time because the Grievant complained that this work exceeded her work restrictions.”
The Grievant was returned to the “Shipping” department and was so assigned as of October 20,
2004.

3 Employer’s Post Hearing Brief at page at page 6:

“Ms. Brisco was placed on Temporary Total disability and was to train for a new job
based on:

1. Thedetermination that she would never be able to return to her previous position held in
1998 before her first back injury;

2. Ms. Brisco could not perform, with or without reasonable accommodation, the essential
functions of any job at Viking Dri9ll matching her qualifications and experience; and

3. It wasbecoming increasingly difficult to find any appropriate light duty work within her
restrictions, based on staffing needs, production levels, her functional capabilities, and
various job function analyses.” [Emphasis Added]
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Rehabilitation process. You may request Heather Steffen, who isworking with
you on your right wrist recovery if you would like. Any further questions should
be addressed to Lisa Falk at CNA Insurance.”

If indeed the purpose of placing the Grievant on “Temporary Total Disability” wasto
provide Vocational Rehabilitation, the implication is that the intent was to prepare her Iﬁ
anew career that will be more compatible with her physical capability and limitations.

This conclusion s bolstered by the Grievant’s work history with the Employer. Itisclear
from the record™that the Grievant had a chronic disposition to incur work injuries. The
record shows that she suffered multiple and recurring injuries in the various jobs she
performed, and these injuries become more frequent the longer she performed them. A
fair conclusion that can be drawn is that the Grievant’s physical capability is not
compatible with the physical requirements of these jobs. Further, based on the record, it
is reasonabl e to believe that the Grievant would continue to suffer physical injuriesif she
were to continue to perform the work at Viking, likely with increasing frequency.

Based on the foregoing the Arbitrator finds, in the instant case, that placing the Grievant
on Total Temporary Disability, for the purpose of Vocational Rehabilitation, wasin
effect terminating her employment. From the record, and the Employer’ s comments,
there appearsto belittle, if any, chance that the Grievant will again be %le to safely
perform work for the Employer, even with reasonable accommodation.

Having concluded that the Grievant was, in effect terminated, the inquiry then shiftsto
the issue of whether the termination met reasonable standards of due process. Further, is
there either a CBA requirement or an implied requirement that the termination be based
on a“just cause” standard?

The Union asserts that the termination was in effect a“Constructive Discharge.” Black’s
Law Dictionary, Second Pocket Edition, defines “ Constructive Discharge” as follows:

14 \Webster's Collegiate Dictionary, Tenth Edition, defines “rehabilitation,” b. to restore or bring
to acondition of health or useful and constructive activity.

> Employer Exhibit #1.

16 On cross-examination, Employer Witness, Douglas Rutford, testified that “the Grievant would
be taken back, only if she could do the whole job — don’t want to have to keep creating positions
for her.”

Employer Witness, Mary Peterson, Human Resources Manager, testified on both direct and cross-
examination that she “knows of no job that Grievant can perform with her restrictions and thereis
no work at Viking that could be assembled to create ajob Grievant can do.”

In its Post Hearing Brief, the Employer argues that “ no reasonable accommodation exists that
would permit the Grievant to perform the essential functions of her previous Job Assignments.”



22

“Constructive Discharge. A termination of employment brought about by making
the employee’ s working conditions so intol erable that the employee feels
compelled to leave.”

The Arbitrator does not find sufficient evidence in the record to support the Union’s
assertion. Thereisno evidence that the Employer created circumstances that had the
effect of causing the Grievant to feel she could no longer tolerate them and would have to
quit. In fact, the record shows the opposite — the Grievant wants to return to work for the
Employer.

The only reference the Arbitrator findsin the CBA to a*“just Cause” standard for
dischargeisin Article 16, Seniority. This provision reads as follows:

“Article 16, Section 2. An employee’ s seniority and his or her employment
relationship with the Company will be terminated when the employee:

(b) Isdischarged for just cause.”

Although this provision appearsin the Articletitled “ Seniority,” the language of Section
2, references to both “ seniority” and the employees “employment relationship with the
Company.” Based on this language, the Arbitrator finds that, under the terms and
conditions of the CBA, termination of covered employeesis subject to a“just cause”
standard. [Emphasis Added]

The Union, in its post hearing brief, asserts what the elements of a*just cause” standard
should be. The Union citesthe“ Seven Tests” first articulated by Arbitrator Carroll R.
Daugherty in 1966:

Notice,

Reasonable rule or order,
Investigation,

Fair Investigation

Proof,

Equal treatment,
Penalty.

Nouop,rwNE

The Union assertsthat if any of these tests are not satisfied, there is no just cause for
discipline. More specifically, the Union asserts that the tests of (5) sufficient proof, (3)
investigation, and (4) fair investigation, have not been satisfied in the instant case and;
therefore, the Grievant must be returned to her former position.

The Arbitrator finds overwhelming proof in the record that the Grievant’s physical
limitations prevented her form performing essential functions of her job assignments.
Employer Exhibit #2, and the testimony of Employer Witness, Douglas Rutford, Safety
Manager, Mary Peterson, Human Resources Manager and Paula Knarr, Shipping Lead,
provided extensive evidence regarding the work functions of the Grievant’sjob
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assignment and those she could and could not perform. Thisis bolstered by the many
medical documentation reports entered as exhibits that clearly set forth the Grievant’s
physical limitations.

The record shows that Witness, Rutford, has avery extensive knowledge of the
Grievant’s history, both in terms of her limitations and the requirements of her job
assignments. The record shows that Rutford has closely monitored the Grievant for some
five (5) years and has worked closely with her and her supervisors in attempting to find
suitable work and make reasonable accommodations. Rutford compiled and introduced
(Employer Exhibit #1) an extensive record of the Grievant’s work record, including her
history of injuries, limitations and the Workers Compensation (rehabilitation) record.

The record contains many documents (Workability Reports, Job Site Analysis Reports,
Job Descriptions, Medical Evaluations, etc.) all addressing the Grievant’s limitations and
her ability to perform the essential requirements of her job assignments.

The Arbitrator finds ample proof in the record that the Grievant was not performing
essential functions of her job assignment and the Employer made a reasonable effort to
accommodate her limitations.

The Arbitrator finds that there was, in effect, an ongoing investigation of the Grievant’s
work performance and it was reasonably thorough. As previously mentioned, the record
contains extensive documenting of the Grievant’s employment history, and it is apparent
that much of thisinformation has been gathered over a considerable period of time and
maintained on an ongoing basis.

Theissue of “fairness’ of the investigation brings into question the Employer’s
investigative technique and the veracity of witnesses. The Union challenges the
“fairness’ of the investigation based on its assertion that the Employer did not interview
the Grievant and produce certain withesses to stand cross-examination on their written
Statements.

The Employer introduced evidence and testimony to the effect that there were complaints
and concerns from other employees who had to perform tasks for the Grievant that she
could not perform. The employees who performed tasks for the Grievant, that she could
not perform herself, did so in addition to performing the full requirements of their own
job.

Employer Witness, Paula Schnarr, Shipping Lead, testified that she worked in
Shipping with the Grievant for about four or five years. Schnarr testified that there was
aways some accommodation necessary when the Grievant worked with her and that her
restrictions created scheduling, production and morale problems among other empl oyees.

Schnarr described tasks the Grievant could perform and those she could not. Schnarr
testified that she had to “find someone else to come in and finish the Grievant’ s jobs.”
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Schnarr testified that she generally wasn't able to help the Grievant, but found other
employeesto help her.

Schnarr testified that she did not give the Grievant work inconsistent with her restrictions
and told the Grievant to let her know when she needed help. Schnarr testified that she
gave the Grievant the lightest jobs available. Schnarr testified that at times she had to let
work sit if she couldn’t find another employee to do help Grievant. Schnarr testified that
among the workers she observed doing the Grievant’ s work were Stephanie Meline,
Diane Dornseif and Rob Jones.

Schnarr testified that she worked closely with Douglas Rutford, Safety Manager and
Mary Peterson, Human Resources Manager, in an effort to accommodate the Grievant.
Schnarr testified that [shortly before the Grievant was placed on Temporary Total
Disability] she asked Rutford if there was anything else the Grievant could do, as there
was nothing in shipping they could use her for. Schnarr testified that Rutford then took
the Grievant out to the production floor in an effort to find something there that she could
do.

Employer Witness, Mary Peter son, Human Resources Manager, testified that she has
been with the Employer since mid 2001, maintains employee records and is familiar with
the Grievant and her work history. Peterson testified that sheis also familiar with
administration of the CBA and provided her interpretation of its terms and conditions.

Peterson testified that she is familiar with the concerns of employees, including Stephanie
Meéeline and Diane Dornseif, who were required to help the Grievant’s perform her job
duties. Peterson explained that Meline has supervisory responsibility over the “ Sets”
department, but would help the Grievant from time to time as necessary.

Peterson testified that she interprets the CBA to not require returning an employee to
work if the employee cannot perform all of the essential functions of the job assignment.
Peterson explained that “ Shipping Clerk” was the Grievant’s Job Assignment and it
comes under the Job Classification of Machine Operator “C.”

Peterson testified that there is no available Job Assignment at Viking today where the
Grievant can perform the essential functions.

The Grievant testified concerning her history with the Employer and described work
injuries she had experienced. The Grievant described how she performed work tasks to
overcome her limitations and noted that she disagreed with the Employer’ s description of
her performance. The Grievant testified that sheis “first position” on the Shipping Clerk
seniority list and referenced her “Teammate Appraisal Form from 2002~-when she was
rated as “ exceeds expectations and was “ above average.”

The Grievant referenced work injuries sheincurred at Viking, resulting physical
limitations and her work assignments. The Grievant explained production reports (Union

7 Union Exhibit #3.
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Exhibit #4) and how she was able to increase her production as she gained experience
using one hand. The Grievant testified she was told that the packing boxes were to be
supplied by Stephanie, unless you need more.

The Grievant testified that employees help each other out. If she couldn’t lift something,
she and Betty Sears would do it together or scoop drills out by hand so dop’t have to lift
the whole bucket. The Grievant testified regarding her production record™- that, due to
her ability to use only one hand, her production was low earlier, but went up as she
became more experienced using one hand.

The Grievant referenced the “ Job Site Analysis Report” E'land noted her disagreement
with the Employer’ s description of her performance.

The Grievant testified that she was referred for an Occupational Evaluation January 26,
2005 by Dr. Richner, but had to go through Blue Cross because the Workers Insurance
Compensation carrier would not approve. The Grievant described her condition as
having improved since her termination in October 2004.

The Grievant testified that when Schnarr wanted her out of “ Sets,” she was moved to the
production floor where her job wasto end drills (face them al one way), but she felt the
pushing and pulling of pans drills, oversize drill blanks and repetitiveness exceeded her
restrictions.

The Grievant testified she was called to a meeting with Mary Peterson and Douglas
Rutford, with her Union Steward present, on October 2004, where she was informed that
she was being %ced on Temporary Total Disability for the purpose of Vocational
Rehabilitation. ““The Grievant testified that her response was that she could do the work
and that there had been no complaints.

The Grievant testified that thereafter, on October 29, 2004, she filed a grie\ﬁce claiming
all lost time and benefits and to be returned to her Shipping Clerk position.~~ The
Grievant also testified that she thinks she can go back work as a Machine Operator “B”
(Pointing) or Machine Operator “C,” (Shipping Clerk) with arefresher course.

On cross-examination, the Grievant acknowledged numerous limitations on her physical
ability to perfor&I her Job Assignments, both in terms of what she could do and how long
she could do it.

18 Union Exhibits #4.

19 Union Exhibit #5

2 Union Exhibit #7

21 Union Exhibit #8

22 Employer Exhibit #2
Union Exhibit #4
Union Exhibit #5
Union Exhibit #6
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On re-direct, the Grievant testified that, when she returned to work in April 2004, she was
limited to one-handed work in “Sets’ and injured her back again in mid August. The
Grievant testified that since placed on Temporary Total Disability, she has received
assistance for job placement and unemployment benefits, but has not found suitable
work. A QRC has been assigned to assist her and has accompanied her on doctor visits.

Union Witness, Betty Sears, Testified that she has been an employee for ten years,
working mostly in Shipping. Searstestified that she worked with the Grievant until the
Grievant went out on the production floor, just before being placed on Temporary Total
Disability.

Sears testified that she observed the Grievant do “ Sets” work, but due to her restrictions
had to do it differently — she had others do things for her, i.e. Stephanie would handle
boxes and Diane would handle carts and load up for her. Searstestified that she and the
Grievant assisted each other and she never heard any complaints about other employees
having to helping the Grievant or herself. Sears testified that she worked in Shipping
about ten years without rotating because her hand locked up due to repetitive motion.

On cross-examination, Sears testified that she has physical restrictions on her back and
hands. Sears acknowledged that she doesn’t know if there were complaints [from other
employees| made to someone besides her. Sears also acknowledged that in 2003-2004
Shipping started rotating employees between two areas, Sets and Packaging and that she
had done Tubing some time ago.

Rebuttal Witness, Paula Schnarr, testified that when the Grievant returned to work in
April 2004, she was assigned to the laser machine for a short time — the laser machine
was in the Shipping are, was not designated for a specific worker, and was in the same
Labor Grade as Shipping Clerk. Schnarr testified that they decided to put the Grievant on
the laser where she would be able to work more independently, but it was necessary for
she [Schnarr] and Diane to go over and assist the Grievant every few minutes.

Schnarr tetified that the Grievant was then assigned to “end” drills on the production
floor but the Grievant claimed she could not do the work as she felt it exceeded her
restrictions. Schnarr testified that she observed Stephanie in the morning setting up the
Grievant’s area with indexes and carts.

On cross-examination, Schnarr testified that the laser machine is assigned to employees
on an ad hoc basis depending on workflow — different employees would work on it.
Schnarr testified that they didn’t have problems when other employees worked the laser.

Rebuttal Witness, Douglas Rutford, testified that he is familiar with the [ending] job
the Grievant was assigned on the production floor and that the tasks were within the
Grievant’ s restrictions set by medical authorities. Rutford testified that the Grievant did
not complain to him that this work exceeded her restrictions.
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Rutford testified that the job referenced by the Grievant in her testimony, that she could
now do with “refresher training” [“Machine Operator “B” - Pointing], involves lifting a
grinding wheel weighing 55 to 70 pounds that requires removing, balancing and
reinstalling the wheel in three steps; carry up, reaching out and placing the wheel on a
shaft. Rutford testified that the Grievant had previously worked in “Pointing” prior to
1998. Ruitford testified that before June 2001, Grievant’ s lifting restriction was a
maximum of 27 pounds and he had no doubt that the Pointing job exceeds this
limitations.

Rutford testified that his understanding of Stephanie doing set up was to help the
Grievant.

On cross-examination, Rutford acknowledged that he relied on his judgment when
placing Grievant on the “ending” job [on production floor], as thereis no written
description for the floor work assigned Grievant. Rutford testified that the Pointing job,
involves handling a grinding wheel of 55 to 70 pounds and is a one-person job.

On cross-examination, Rutford acknowledged that the Grievant’ s performance appraisal,
when on the Pointer job, was satisfactory and above average and this was the Grievant’s
last appraisal before assigned to Shipping. Rutford also acknowledged that weight
restrictions existed for the Grievant before 1991.

On re-direct, Rutford testified that, as Safety Director, making judgments on safe
working conditionsis apart of hisjob. Rutford testified that he can’t exactly determine
when the Grievant last worked on the Pointing job, but the formal change in assignment
to Shipping was June of 2001.

Rebuttal Witness, Kathy Brisco, testified that, when she did Pointing, handling the
grinding wheel was a two-person job.

The Arbitrator does not find sufficient evidence in the record to support the Union’s
assertion that the investigation leading to the Grievant’ s termination lacked fairness. The
record shows considerable and ongoing open communication between the Grievant and
management throughout her employment asis evidenced by a majority of the exhibits. It
isdifficult for the Arbitrator to imagine what more would be derived from an interview
with the Grievant beyond what was not already known by the Employer, viathe
extensive documentation contained in her employment history and the close monitoring
of her work by the Safety Manager, the Human Resources Manager and her Supervisors.

On October 20, 2004, when the meeting took place for the purpose of communicating the
Employer’ s decision to place her on Temporary Total Disability, there was an
opportunity for the Grievant to express herself, which, according to her testimony, she
did. A Union Steward was also present and could have assisted her with whatever
additional information she wished to express.
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The record does contain some discrepancies between the testimony of the Employer’s
witnesses and testimony of the Grievant and Union Witness Betty Sears. Principal
among these is the Grievant’ s “Teammate Appraisal Form,” Union Exhibit #3. This
appraisal does not comport with description of the Grievant performance as presented by
the Employer’ s Witnesses, however, it is recognized that this appraisal took place some
two years before the Grievant’ s termination and the record shows a deteriorating trend in
the Grievant’ s physical capability during this time.

Another area of seeming inconsistency is the Employer’ s description of the Grievant’s
production when compared to other workers, Union Exhibit #4. Of the five employees
compared in this Exhibit, the Grievant’ s average production is shown at 5.2 sets per hour
compared to an average for the five employees of 6.4 sets per hour.

At face value, Union Exhibit #4 indicates that the Grievant’ s production is within the
range of other workers; however, the Employer counters that thisis misleading because
other workers were helping the Grievant, which had the effect of increasing her
production and lowering theirs. The Employer further challenges whether the job duties
are comparable, whether the data was prepared in a consistent and accurate manner and
whether the employees compared worked part time or full time and the fact that the
Grievant was only performing a portion of her duties. Another consideration isthe
testimony of the Grievant’s Supervisor, Schnarr, that the Grievant was assigned the
“lightest” work.

On balance the Arbitrator finds these discrepancies are not sufficiently material to alter a
finding that the Employer’ s termination of the Grievant isin compliance with a
reasonabl e standard of due process and just cause.

The Grievance alleges aviolation of Article 27, of the CBA, INJURED EMPLOY EES.
This Article in Section 2, third paragraph, reads as follows:

“In the event the employee’ s disabilities, when he or she returns to work, prevent
him or her from performing his or her regular duties, the Company will attempt to
provide said employee with work that he or she is able to perform, provided that
such work is available, and provided further that such disabled employee has the
necessary seniority to hold the available Job Assignment.” [Emphasis Added]

The Arbitrator does not find a violation of this CBA provision. The key phrasein this
provision that applies to the instant case is “able to perform. . . work available.” The
Arbitrator finds sufficient evidence in the record to support a conclusion that the Grievant
is not able to perform work available

The Grievance alleges aviolation of Article 19, of the CBA, POSTED JOBS. This
Articlein Section 1, reads as follows:
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“All permanent Job Assignment openingsin Labor Grade A through G will be
posted on the Plant Bulletin Board for a period of two (2) work days if the
opening cannot be filled by:

1. Shift Preference as outlined in Article 20.
2. Senior qualified employees on layoff as outlined in Article 18, Section 1.

During this period any employee may apply for the position by signing the posting.
The posting shall be consecutively numbered and contain general information such as
Labor Grade, Job classification, Job Assignment, rate of pay, shift, time, and date of
posting.

Section 2. In considering an applicant for the Job Assignment seniority will govern.
In addition, when the posting comes down as set forth in Section 1, the employee
must possess:

1. Ability to perform the duties of the Job Assignment,

2. Physical capabilities to meet the job requirements,

3. Attendance record with less than three warnings in the last 12 months,

4. Work record with less than three written warnings or suspensions, including
attendance warnings, in the last 12 months.” [Emphasis Added]

The Arbitrator does not find a violation of this Article. The Grievant has been placed on
Temporary Total Disability due to the Employer’s lack of any available Job Assignment
where the Grievant can perform essential functions. The Grievant does not have the
ability to perform the duties of any Job Assignment and does not have the physical
capabilities to meet the job requirements.

It is noted in the Employer’ s Post Hearing Brief that the Employer appearsto believe that
the Union isin agreement that the instant matter is not adiscipline or discharge case.
There is some basis for this belief for the record shows that the Union made the following
statement at the hearing:

“It isnot adischarge case or discipline case, but is closely analogous.”
However the Union’s Post Hearing Brief makes the following statements:

“. .. Involuntarily removing her from her position at Viking, . . “

“No just cause existed for the removal of the Grievant from her position: . .”

“The Employer claims the Grievant was not terminated, . . . but admits that the

Grievant has been permanently removed from her employment, the functional
equivalent of termination.”



30

“The Employer’ s action must be judged against the standard of just cause, and so
evauated.”

“Just asif the Employer had removed the Grievant for misconduct, the Employer
bears the burden to prove just cause for termination.”

“. .. compliance with the ADA can be deemed a component of the just cause
determination.”

“Irrespective of whether an employee’ s discharge is discipline or non-discipline
related the results are the same, the employee has been discharged.”
AWARD
The Grievance is denied.
The Arbitrator findsthat the Grievant wasterminated for just cause

following a reasonable standard of due process.

CONCLUSION

The Parties are commended on the professional and thorough manner with which they
presented their respective cases. It has been a pleasure to be of assistance in resolving
this grievance matter.

Issued the 28" day of February 2006 at Edina, Minnesota.

ROLLAND C. TOENGES, ARBITRATOR
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