ARBI TRATI ON DECI SI ON
IN RE

St. Mchael's Health & Rehabilitation Center
Virginia, Mnnesota

and FMCS #06- 53833-7

Uni ted Steelwrkers, AFL-CI O Local 9349

DI SPUTE:

LPN Sue Ferrari term nation.

Arbitrator:
Dani el G Jacobowski, Esq.
Novenber 1, 2006



ARBI TRATI ON DECI SI ON - AWARD
FMCS #06-53833-7
November 1, 2006

St. Mchael's Health & Rehabilitation Center
Virginia, Mnnesota

and
Uni ted Steel workers, AFL-ClI O, Local 9349

ARBI TRATOR. Daniel G Jacobowski, Esg.
DI SPUTE: LPN Sue Ferrari term nation
JURI SDI CTI ON

APPEARANCES: Enpl oyer: Scott Allan, Labor Rel ations Consultant,
Enpl oyers Association, Inc., M nneapolis.
Union: Tara Wdner, USW Staff Rep, M nneapolis.

HEARI NG Conducted on the day and evening of July 19, 2006 at

the Coate's Hotel in Virginia, on this contract grievance,
pursuant to the procedures and stipulations of the parties under
their collective bargaining agreenent. Briefs were received

Sept enber 5, 2006.
Dl SPUTE

| SSUE: Did the enployer have just cause for the discharge of
grievant LPN Sue Ferrari? |If not, the renedy?

CASE SYNOPSI S: The grievant was discharged on the grounds of
failing to give proper response and treatnment to an elderly
resident, who exhibited choking and hard breathing synptons in a
ni ght energency, from which she died. The grievant was accused
of violating professional nursing standards and of falsification
of the records of the incident. The union clainms |ack of just
cause.

CONTRACT PROVI SI ON APPLI CABLE:
SECTI ON 8. DI SCI PLI NE AND TERM NATI ON OF EMPLOYMENT
"8.4 Certain conduct is just <cause for inmediate
term nation. Such conduct includes, but is not limted
to the follow ng conduct: ...

8. Falsification of enploynent records or of other
Conmpany records;. ..



10. Violation of +the Resident's Bill of Rights,
M nnesota WVulnerable Adults Act, or the Wulnerable
Adults Policy;..."

BACKGROUND — FACTS

The grievant had been an LPN for 38 years, with 12 years at this
facility. She was the night nurse supervisor, on the shift from
10:30 p.m to 7:00 a.m She primarily was in charge of the A
w ngs, and another LPN serviced residents on the B wing, both
j oined together at the nurse's station.

The deceased resident who was the subject of this incident was an
89 year old vulnerable adult wth a nunber of physical ailnents,
including being on oxygen, on kidney dialysis, a diabetic,
legally blind, and with a recent leg fracture. She was on the
grievant's A w ng.

This incident occurred on early Thursday norning, Septenber 22,
2005, shortly after 4:00 a.m At that tinme both the grievant and
CNA L were at the nurse's desk when they noticed the resident's

call light on. The CNA went to check and found the resident in a
serious condition saying that she was choking and couldn't
br eat he. The CNA raised her bed and then went to get the
grievant. \Wen the grievant arrived sone mnutes |ater and saw

the resident from the doorway she immediately went to get a
suction nmachine which was nornmally in the linen room across the
hall. She couldn't find it and told the CNA she would go to the
other LPN in the B wing where there was another suction machine.
She then went to that LPN and obtained it. VWhile talking with
him the CNA cane running to them with urgency for them to cone
qui ck because the resident was worsening and turning blue.
Together the CNA and the B wing LPN, Y, ran back to the resident
room where Y did a physical assessnent, raised her higher in the
bed, tried clearing her throat, found a weakening pulse but no
heartbeat. While he adm nistered to her he heard her last breath
death rattle with her death. When the grievant canme with the
suction machine Y asked the grievant about CPR for the resident,
the grievant didn't know or thought she was on the DNR |list not
to resuscitate. Seeing that the resident had expired, the
grievant applied the suction machine to the resident, feeling she
had to do sonmething, but to no avail. Before going for the
suction machine, the grievant did not do a physical assessnent or
check the vitals of the resident. By about 4:30 a.m upon the
death of the resident, the famly was called, Y attended to the
body of the resident, and the grievant returned to her nornal
4: 30 duties of making the rounds.

When the CNA and Y inquired what they should tell the relatives,
the grievant responded to keep the story straight and sinply say
that when the call light came on and the grievant went to the
resident's room the resident had expired. On the resident chart
the grievant sinply noted that the resident had been sleeping



well all night and at 4:25 a.m the resident's call [|ight went
on. Upon entering the roomthe resident had expired.

The conpany case. Later on Septenber 22 and the days foll ow ng,
CNA L expressed her concerns to several others about what she
regarded as negligence of the grievant with the resulting death

of the resident. I nformed of her concerns, the RN director of
nursing gave directions for a full report of the incident and any
other notes about the grievant and night supervision. On the

foll ow ng Monday, Septenber 26, she was given supervisor reports
of what CNA L had described as well as other notes of conplaints
and criticisms of the grievant in other instances of alleged
di srespect to residents and staff. Upon review ng the reports of
the Septenber 22 incident, the director determned that it
appeared there was a violation of the Vulnerable Adults Act by
the grievant and immediately acted to file a report to the
M nnesota Departnent of Health on sane. She also determ ned that
a full investigation should take place and suspended the grievant
pending the results of the investigation. On Septenber 28 and 29
the nursing director and the social service director interviewed
the key wtnesses and other staff regarding the incident with
statenents or notes of their interviews, nost of who also gave
conparabl e testinony at the hearing. The three key witnesses to
the incident were CNA L, the B wng LPN Y, and of course the
grievant.

In describing the incident and the grievant response, CNA L al so
noted that the grievant nmade no physical assessnment of the
resident nor checked her vitals before going for the suction
machi ne. She only viewed the resident fromthe doorway about 12
to 15 feet from the resident across the room She and anot her
W tness stated that the grievant did not run but wal ked back with
the suction machine. LPN Y stated that he did not initiate a CPR
since the grievant was the responsible nurse in charge and he
relied on her. Supervision and others stated that the resident
was not on the DNR to not resuscitate and that her chart record
of this was readily avail able nearby, which the grievant failed
to check.

The grievant was interviewed on Septenber 30. Anobng the notes of
the neeting, by the tine the grievant returned with the suction
machi ne she thought the resident had expired but assunmed she had
been choking on phlegm and applied the suction nmachine anyway
because she felt she had to do sonething. She admtted not
putting all the details in the chart record feeling that a nore
detail ed description of her condition mght be upsetting to the
famly. She admtted not doing the CPR feeling that a suction
was first needed because she had previously coughed up phlegm
She did not perform CPR because that would have taken tine to
check the record and then the resident was gone.

Upon review of the investigation interviews, the center concl uded
that the grievant was negligent in not imrediately checking the
vitals of the resident and making a physical assessnent of her.



She failed to apply a CPR She should have remained with the
grievant instead of going for the suction machine, which either L
or Y could have fetched. The response and conduct of the
gri evant violated the applicable standards of care and
requi renent contained in the Mnnesota Nurse Practice Act, the
Vul nerabl e Adult Act, the Policies and Procedures of the center,

and her job description. In particular, she failed to fully
docunent the incident and procedures as required, and nade a
falsification of the record. The grievant was fully

know edgeable of all of these provisions and attended periodic
training sessions on them As a result, the grievant was given
noti ce of discharge on Cctober 5, 2005. On Cctober 10 the center
submtted a conplaint report on the grievant and her term nation
to the Mnnesota Board of Nursing. Anmong additional details, it
was noted that the grievant had received six discipline warnings
in prior years. The admi nistrator noted that the center did not
investigate the other recent conplaints of her conduct in other
i nstances because it felt the Septenber 22 incident was
sufficiently serious to stand alone for the termnation. The
adm ni strator noted disciplines and term nations given to others
for falsification of records and negligent care.

In aftermath, the Departnent of Health took no further action
since she was term nated. Likew se, the Board of Nursing took no
further action against the grievant. Her claimfor UC was denied
for reasons of her m sconduct.

The union case. The grievant described the incident as has
al ready been outlined above. Anmong additional details, she
expl ai ned she went for a suction machine since the resident had
of ten coughed up phl egm before. She clained she ran to and from
the B wing for the suction machi ne even though she has sore feet
whi ch makes wal king and running difficult. When she returned
Wi th the suction machine although she saw no novenent and her no
noise from the resident, she felt she had to do sonething and
attenpted to suction her. She had checked the resident earlier
and found her okay. She did not check the CPR record because
that would have taken tinme and she already thought her nane was
crossed off froma list at the desk. She was the only one who
appeared before the Board of MNursing and they later sent a
response of no action against her. She al so made note that the
pl ace is very busy, that overtinme has been di scouraged, and that
it's difficult at times to nmake appropriate chart records.
However, she admtted not having nmuch overtine in the past. She
felt the brief record she noted on the chart was sufficient and
did not want anything further noted to upset the famly.

The unit chair verified the conpany's di scouragenent of overtine
and the difficulties enployees have had fulfilling their duties
Wi thin the hours.



ARGUVENT

EMPLOYER: In brief summary, the enployer argued the follow ng
mai n points. 1. The grievant knowi ngly falsified work records.
2. She had proper notice and know edge of the docunentation
requi red under the various acts and the enployer's policies. She
admtted falsifying the final record with the excuse to spare the
famly feelings. 3. The grievant had notice of term nation and
disciplinary action as provided in the collective bargaining
agreenent and the Nurse Practice Act, both docunents of which she
had know edge. 4. O her enployees have been disciplined and
termnated for falsification. The grievant also had six prior
disciplines in prior years. 5. The grievant failed to follow the
resident care plan, the Nurse Practice Act, the Vul nerable Adult
Act and the common standards of practice. The resident care plan
was clear she wanted to be resuscitated. 6. The grievant
violated the Nurse Practice Act in failing to do a physical
assessnment of the resident, by deciding to go for the suction, in
failing to exhibit nore urgency, and in applying a suction after
deat h. Her conduct and response also violated the WVul nerable
Adult Act and the enployer's policies and procedures. 7. The
grievant behavior was fully and fairly investigated with an
opportunity given her for any questions, statenents and with two
uni on representatives present. 8. The term nation was consi stent
with prior discipline actions. 9. Respectfully, the grievant
cannot be trusted and the term nation should be uphel d.

UNI ON: In brief sunmmary, the union argued the following nmain
poi nt s. 1. A fair investigation of the incident was not
per f ormed. The Vul nerable Adult Act charge was filed after CNA
L's statenent initially given the nursing director. The grievant
was not interviewed until 8 days after the 1incident. The
investigation was tainted by CNA L who first talked with other
staff, instead of directly reporting to upper supervision. She
herself failed to nake a mandatory VA report. The center
interviewed others not directly involved but to whomL spoke. 2.
The union was not properly notified initially of the suspension
and charge to the grievant. 3. There are nunerous contradictions
between the testinmony of L and Y on details of the incident. 4.
Several on the staff are mandatory reporters under the VA Act but
did not file a report. This includes L, Y and others to whom L
tal ked. 5. The conpany claim of inproper care in this incident
is overstated. Wth the nunmerous physical problens of the
resident, it is easy to understand why the grievant thought she
was on the DNR [ist not to resuscitate. 6. CPR was not called
for in this incident, based on the testinony of the grievant and
Y. 7. The grievant did performan assessnent of the resident, by
view ng her across the room and naking the imredi ate deci sion of
choki ng and the appropriateness of the suction machi ne cl ose by.
8. The conpany claimof the grievant falsification of records is
weak. It was not noted initially to her nor the union. She had
never been warned of prior record keeping. Wth the conpany
pressure to limt overtine, enployees have difficulty finding
time to chart records. L & Y did not nake record of their



partici pation. The om ssion of the grievant of details and the
record were for her conpassion to famly nenbers.

9. The conpany failed to show a burden of proof. The grievant
had 38 years as an LPN and 12 years with the conpany, with a good
work history. No discipline was issued by the M nnesota Board of
Nur si ng. 10. Respectfully, the termination was not justified,
should be revoked, and a make whole renedy directed for the
grievant.

DI SCUSSI ON — ANALYSI S

On extensive review of the record and evidence in this case, |
have cone to the conclusion that the center was fully justified
inits termnation of the grievant. | so conclude based on the
follow ng reasons and factors.

1. The collective bargaining agreenent clearly provides that
falsification of records and violations of the Vulnerable Adults
Act and policy are anong itens of just cause for inmmediate
termnation. The enployer has adequately proven that the conduct
of the grievant violated these provisions.

2. The response of the grievant to the resident energency was
established by the evidence and substantially admtted by the
grievant. The main features were that she did not do an

i mredi ate physical assessnent and check the wvitals of the
resident but instead nmade a brief observation from the doorway
across the room Her judgnment to instead go for the suction
machi ne was faulty and magnified by herself going forward instead
of letting L or Y fetch it. She failed to apply CPR to the
resident in her frenzied condition of her hard breathing and
turni ng bl ue. Her application of the suction nachine when it
appeared the resident had already expired was not justified. The
center has adequately proven that this conduct by the grievant
violated the required standards of care required of nurses and
the applicable statute and policies.

3. The excuses and defensive rationale of the grievant are
i nconsi stent and not credible. Her claim of past recent phlegm
by the resident does not excuse her conduct for the suction
machi ne, and no condition of phlegm was noted in the resident
chart. Her failure to apply a CPR because it would take too much
tinme to check the record of the resident wish and that her nane
had been crossed off the resuscitation list is inconsistent with
the evidence otherw se. Her claim that she ran to and from the
suction machine is inconsistent wth the testinony of L and
anot her enpl oyee who saw her. Rat her the evidence was that she
did not display a sense of urgency in the incident.

4, The evidence clearly establishes that the applicable statute
and policies require a full conplete docunentation of the
incident, the resident condition and the treatnent given wth
those in attendance. By her own adm ssion the grievant failed to



so docunent the record. In fact the sinple statenment she did
record was deceitful in addition to the om ssion of details. Her
claimof conpassion for the famly is no excuse to the obligation
of this requirenent.

5. | have reviewed the various other defensive clains of the
union but find that they are not persuasive, are inconsistent
with the evidence, and do not overcone the substance of the main
charge proven that the grievant was guilty of inproper response
and care to the resident and was guilty of falsification of the
records.

DECI SI ON
The enployer had proven just cause for the termnation of the
grievant. The discharge is sustained. The union grievance is
deni ed.
Dat ed: Novenber 1, 2006 Subm tted by:

Dani el G Jacobowski, Esq.
Arbi trator
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