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INTRODUCTION AND JURISDICTION
The Falls Memorial Hospital (“Employer” or “Hospital”), located in International
Falls, Minnesota, and the American Federation of State, County and Municipal
Employees, AFL-CIO, Minnesota Council 65, (“Union™) are signatoriesto a labor

agreement (“ Contract”) effective through October 31, 2007. The Union represents all



Licensed Practical Nurses employed in the Hospital. Debra Dunn, LPN, (“Grievant”) is
employed by the Hospital and is a Union member.

The Grievance was duly filed August 28, 2006. Both parties participated in the
Grievance process, but were unable to resolve the dispute, and it was referred to
arbitration in accordance with Article 18 of the Contract. The parties selected the
undersigned arbitrator from a Federal Mediation and Conciliation Serviceslist.

A hearing was held at the Falls Memorial Hospital on March 12 and 13, 2007. At
the hearing, the arbitrator accepted exhibits into the record; witnesses were sworn and
testimony was presented subject to cross-examination. The parties agreed to file briefs
simultaneously on April 17, and later extended that date until April 30, 2007. The record
closed upon receipt of the last submission on May 3, 2007.

FACTS

A. BACKGROUND.

The Hospital first hired the Grievant, Debra Dunn, L.P.N., in July 1974, and she has
worked there continuously for thirty-two years. Prior to August 2006, her personnel
record isdevoid of disciplinary acti ons.ﬂHer performance reviews and the testimony of
her reviewing supervisor, Barbara Hell, show that the Grievant achieved a high degree of
excellencein job performance.EI The Grievant received commendations for her work
from the Employer (“Employee of the Y ear in 2000, Union Exhibit 2) and many written

thank you notes from patientsEI

! Testimony (“T.”) of Supervisor, Barbara Hell.
27T., BarbaraHell, Joint Exhibits 6 F and H.
3 Union Exhibit 7, representative samples of thank you cards.



Nonetheless, some of her co-workers reported that they were intimidated,
annoyed or otherwise upset by her communications styl e.D The Grievant questioned
supervisors and lead workers about their methods.EI When these communications were
received unenthusiastically or ignored, the Grievant became frustrated, and tense.‘ﬂThe
Grievant believes that any brusqueness in her manner was caused by frustration with co-
workers who did not take pride in their work, causing adeclining level of patient care,
and failure of supervisorsto deal with these issuesin a helpful manner.

During aregular shift, patient care is done on a“team” basis. The team includes
one R.N., one L.P.N. and one Certified Nursing Assistant (“C.N.A.”). The Grievant was
insistent about meeting patient needs on atimely basis and was prone to undertaking the
work of others when she perceived that they were not moving fast enough or were not
paying sufficient attention to patient needs.EI She believes her job includes acting as a
patient advocate so each patient can get the best care possible.

On August 26, 2006, the day on which the incidents leading to discipline arose,
the R.N. on the Grievant’ s team was a new employee, Justina Lehman, and “Nancy” was
the C.N.A. Ms. Lehman, a young woman just out of Nursing School, had been working
for about three months at the Hospital, and as R.N., was in charge of the patient care team

including the Grievant. The two had known each other for years. In fact, the Greivant

had helped in the obstetrical delivery of Ms. Lehman. Ms. Lehman was very eager to

* Testimony (“T.”) of Kim Kucera, Director of Patient Services. T. Kristin Logdahl, R.N.

® For example, the Grievant asked Wayne Guba, Supervising Nurse, why he had assigned another nurse to
take care of a patient with a staph infection on August 26 when each team would otherwise have had
responsibility for the same number of patients. He did not reply.)

® Performance Reviews of 2005 and 2006, T. Grievant and Hell.

" Memo from Grievant to her supervisor, dated Aug. 19, 2005, Exhibit 6 G.

8T. DebraDunn



learn new things, and “looked up to” Ms. Dunn” .El Ms. Lehman also took every
opportunity to try new and different tasks, sometimesin place of her assigned tasks, a
fact that Kim Creed, R.N., had previously reported to Nursing Supervisor Guba'@There
isno evidence that Supervisor Gubatook any action to redirect Ms. Lehman'’s energy.

B. INCIDENTS OF AUGUST 26, 2006.

The Grievant’ s description of the early part of her day on August 26, 2007,
included the following observations: The C.N.A. was not doing vital signs as she should.
Ms. Lehman was not going to patients rooms on aregular basis to assess the patients.
The Grievant gave three baths. One should have been done by a different nurse, and two
should have been done by the CNA. It was not the Grievant’s responsibility to tell the
CNA to do these baths, so she did it herself because it needed to be done. ItistheR.N.’s
job to assign tasks. Thus, from the Grievant’ s perspective, she was doing more than her
fair share of the team’s patient care work and had no authority to do anything about it,
because she was the L.P.N. on the team, not the R.N.

During the day, the Grievant was unable to locate Ms. Lehman when she needed
her to authorize medication and communicated with her by e-mail. It was unusual for
Ms. Lehman to be unavailable. All the patients are on one floor, and so isthe ER and OB
department. If Ms. Lehman was elsewhere, the Grievant believed she should have been
informed. “It’'samatter of respect,” she t&etified.iII Ms. Lehman felt that the e-mail

communications demonstrated Ms. Dunn’s disapproval of her.EI

°T., Justina Lehman

19 etter from R.N. Kim Creed to Nursing Director Kucera during investigation of grievance facts, August
28, 2006.

1T, Dunn

2T, Lehman



Both Ms. Lehman and the Grievant testified about the two unfortunate
conversations between them on August 26. Their memories of the words spoken were
substantially the same. Grievant said to Ms. Lehman either, “Y ou aren’t on our team
today,” or “We aren’t working as a team today.” L3_-lThe comment was made late in the
morning in the “med room”, and in the presence of another LPN, Linda Salo. This
criticism, which Ms. Dunn believed was made in a gentle manner, was heard by Ms.
Lehman as aharsh criticism. She was very upset.

Later in the day, a second incident occurred between the two employees. Ms.
Lehman wasin an OB patient’s room educating her in the use of abulb syringe. Ms.
Dunn came into theroom. Ms. Lehman introduced her to the patient by saying
something to the effect of, “Here' s the guru of mom’s and babies. Do you [Ms. Dunn]
have anything to add?” Ms. Dunn felt she was being put on the spot, which made her
uncomfortable. So shereplied, “I already showed her that yesterday.” Ms. Lehman took
the rgjoinder as an additional criticism. She left the room and called her Aunt Judy
Junker, Director of Nursing at the local community college. Ms. Lehman was crying and
very upset. Shefelt bullied, intimidated and incompetent. She felt sick to her stomach.lz-|

Instead of advising her supervisor, Mr. Guba, that she was upset, she spoke to two
older nurses, Kim Creed and Kristin Logdahl, to get their advice. Shetold Ms. Creed that
the Grievant had “belittled her, berated her and made her feel incompetent” in front of a

ksl

patient.™ Both nurses passed this information along to Mr. Guba. He interviewed Ms.

Lehman who advised him she did not want him to do anything about her complaint, and

13 The Grievant said she had not intention of hurting Lehman’s feelings. “1 wouldn’t hurt

her feelings for the world”. T., Grievant.
7., Lehman
1> Creed’ s notes, Exhibit 6 M



she did not wish to speak to Ms. Dunn any further. She refused to meet with the Grievant
and instead, resigned her position by e-mail before her next shift, saying that she could
not work in such a hostile atmosphere.EI

That night, one of the nurses to whom Ms. Lehman had spoken at work, Kristin
Logdahl, R.N., phoned Patient Services Director Kucera at home. Ms. Logdahl did not
like the way the Grievant had treated her in the past. When she heard Ms. Lehman’s
story, it reminded her of her own experiences with the Grievant. She described the
Grievant’ s behavior toward her as “harassing and needling.” Ms. Logdahl strongly urged
Ms. Kucerato do something about the Grievant’s “intimidating and bullying” conduct.
At the hearing, Ms. Logdahl stated that in her opinion, the Grievant is one of a group of
bullies who try to intimidate others in the workplace.

C. THE ADMINISTRATIVE RESPONSE.

Director of Patient Services Kucera has worked at the Hospital for 17 years, but
has been Director for only oneyear. Sheisan R.N. with amaster’sdegree. Ms. Kucera
oversees four nursing supervisorsincluding Wayne Guba. Ms. Kucera investigated the
complaint about the Grievant, signed the Written Warning with Suspension imposing the
sanctions, and conducted the disciplinary meeting.

When Ms. Kucera received the phone call from Ms. Logdahl on August 26, she
heard facts that |ed her to believe that Ms. Lehman should not have been treated as
described. She called Mr. Gubato discuss the matter. He advised her that he had spoken
to Ms. Lehman but not the Grievant. Ms. Kucera later interviewed Ms. Lehman, and
Kim Creed, R.N. She asked Ms. Creed, who had spoken to Ms. Lehman first, to write up

her recollections. Ms. Kuceradid not talk to the Grievant to hear her side of the story.

16T, Lehman and Kucera



She did not speak to Linda Salo, L.P.N., who had heard the first alleged critical comment.
She did not interview the new mother who had heard the second alleged critical
comment. She conferred with Laura Hopkins, Vice President of Patient Services to
advise her of the Grievant’s“continuing misconduct” .E'

Ms. Kucera stated that she had “frequently done verbal coaching” regarding the
Grievant’s communications with staff, but the Grievant did not recall such discussions,
and there is no documentation of the alleged verbal coaching. The only written record of
complaints about the Grievant’ s behavior werein forms called “360's’ that were used in
2005 to get several co-workers' opinions of each other’s performance. Employees were
told these comments would not be used as abasis for discipline. Ms. Kucera stated that
she did not rely on the 360’ s when she made the disciplinary decisions in August, 2006.

The written warning and suspension upon which this grievance is based states that
the Grievant had “Failed to meet standards of performance for courtesy and respect.”

The Grievant had received Standards of Performance and other documents specifically
stating that courteous behavior was required in the workplace. Ms. Kucera, on behalf of
the Employer, explainsin the document that the Grievant’ s tone of voice and body
language accounted for the perceived severity of the violation.

The Grievant did not consider her comments discourteous and was shocked to
learn for the first time at the disciplinary meeting that she had hurt Ms. Lehman’s feelings
and that she was being disciplined for the comments she made to Ms. Lehman. The
Grievant believed that as afirst step, someone in management should have brought the

two of them together to try to work this out.

YT, Kucera



After these events, the Grievant stated that she “had a melt down”. She couldn’t
quit crying and couldn’t sleep; she haslost 20 pounds and missed three weeks of work as
aresult. She has gone to counseling and is on medication, but feels very insecure at
work, asif sheis“walking on eggshells.” She stated sadly that she does not feel like she
isthe “valued and esteemed co-worker” described by Laura Hopkins earlier in the
hearing.

I SSUE

Did the Employer have just cause to issue a written reprimand and a one-day
suspension to Debra Dunn on August 28, 2006?

RELEVANT CONTRACT PROVISIONS
ARTICLE 19

PROGRESSIVE DISCIPLINE

A. No nurse shall be disciplined, suspended, or discharged except for just cause. Itis
understood that discipline will be constructive in nature with the objective of
helping the nurse improve her or his performance. To this end, counseling shall
be utilized as a continuing method of correcting performance problems.

B. Except in cases involving serious misconduct, the Hospital will observe the
following measures of progress [sic] discipline:

Verbal warning;

Written Warning;

Suspension;

. Termination.

C. Suspension for just cause shall be preceded by written warning. Discharge for
just cause shall normally be preceded by a suspension. Written warnings and
suspensions shall become invalid as abasis for proceeding to the next step in the
progressive discipline sequence after twelve (12) calendar months have el apsed.

BN



The Employer also relies on Article 22, the Management Rights clause:

ARTICLE 22
MANAGEMENT RIGHTS

Except as specifically limited by this Agreement, the management of the Hospital
and the direction of the working forces shall be vested solely and exclusively in the
Hospital. Thisprovision shal include, but is not limited to: the right to hire; to
determine the quality and quantity of work performed; to determine the number of
employees to be employed; to layoff employees for cause; to assign and delegate
work; to enter into contracts for the furnishing and purchasing of supplies; to
maintain and improve efficiency; to require observance of Hospital rules, regulations,
retirement, and other policies; to discipline or discharge employees for cause; to
determine the number of hours to be worked; and to determine methods and
equipment to be utilized and the type of service to be provided. The Hospital shall
have the right to make work rules and policies, provided that changesin such rules
shall be reduced to writing and furnished to the Union as soon as possible for its
information and made available to employees and provided that they do not violate
any provisions of this Agreement.

UNION POSITION

The Union argues that the Employer failed to show that the Grievant violated a
specific rule or policy in making either or both of the remarks made to Ms. Lehman. The
Union claims that the comments alleged did not rise to the level of “harassing behavior”
as defined in Employer Exhibit 6C. The Union maintains that the two comments do not
constitute a“ continuing pattern of unwelcome behavior that unreasonably interferes with
the employee’ s job performance or creates awork environment that is intimidating,
hostile or offensive.” The Union further alleges that the conduct did not amount to
violation of the “teamwork” standard of performance because the Grievant was trying to
encourage teamwork and professional courtesy rather than discourageit. Nor, the Union
alleges, did the Grievant make negative comments about fellow employeesin the

presence of apatient in violation of the rules.



The Union argues that the investigation of this matter was defective, violating due
process requirements, and the discipline was not progressive as required by the Contract.
Further, the Union argues, if discipline is to be “ constructive in nature with the objective
of helping the nurse to improve her or his performance” then it should not have the effect
of bewildering or demoralizing the nurse being disciplined. Thisdisciplineisunduly
harsh for a 32-year employee with a clean record, the Union claims, and if the Employer
views this as “ offensive language’, it has been inconsistent in not punishing others for
other incidents when offensive language has been used. The Union asks that the

discipline against the grievant be reversed.

EMPLOYER POSITION

The Employer claims that it had just cause to write up and suspend the Grievant,
because the evidence establishes that the Grievant behaved in arude and intimidating
fashion, rather than with “ courtesy, dignity respect, and professionalism” as required by
the Employee Handbook and standards of performance. Rude and intimidating verbal
conduct is not conducive to a healthy work environment, and the Employer claims that
this conduct was “ serious misconduct” which overrides the need for earlier progressive
discipline steps under the Contract. The employer argues that the written warning and
one day suspension was an appropriate penalty given the severity of the offense and the
continuing nature of the misconduct. The suspension serves as corrective action for the
Grievant and sends a message to other employees that the Employer will not tolerate such

inappropriate behavior.

10



DISCUSSION AND DECISION

Asageneral rule, an employer establishes “just cause” for a suspension when it
demonstrates that it acted in afair and reasonable manner in terms of due process and that
its prior attemptsto utilize progressive discipline have not been successful in changing
the misconduct aleged. The professed goal of expecting courteous behavior among its
employees is aworthy one, and the Employer argues that the Grievant has failed to meet
that expectation.

The Employer did not show that the incidents of August 26 were sufficiently
discourteous to warrant suspension of an employee with a clean work record. Ms.
Lehman testified about two comments the Grievant made to her that upset her on August
26. Thefirst was something to the effect of “Y ou aren’t working on our team today.”
This comment does not constitute discourteous behavior rising to the level of misconduct.
Other employees testified that they had told someone that they weren’t performing well
as ateam on a particular day, and no disciplinary action resulted. Instead, the co-workers
discussed the issue together or with a supervisor and the problem was corrected.

Standing aone, such a comment is not normally resolved through the disciplinary
process. The second comment, “1 already showed her that yesterday” was made in front
of apatient. This could have been said in arude or abrupt way. Ms. Lehman testified
that she felt “attacked” by this remark. Her extreme reaction to these comments was
clear, but the mere fact that she felt such severe strain cannot be the basis for suspending
the Grievant. Rather than focusing on the feelings of the person who receives the
comments to determine a reasonable Employer response, the intent of the commentator

has traditionally been the focus of inquiry when determining whether discipline meets

11



just cause standards in the area of discipline for derogatory comments. COMMON LAW OF
THE WORKPLACE, Second Edition, BNA, (Theodore J. St. Antoine, Editor, 1999) at 209.

In reviewing the reasons for the severity of the Employer’ s response to the facts
set out above@ it appears that the following circumstances may have unreasonably
influenced the decision:

e Ms. Lehman called her Aunt Judy Junker, Director of the local college
nursing program, to tell her how distraught she was on August 26. The
Hospital had aworking relationship with Ms. Junker and the nursing
program. The Hospital may have wished to correct itsimagein the
community through its response to Ms. Lehman’s complaint.

* The Grievant had annoyed co-workers in the past, including Ms. Kucera
who was charged with making a fair investigation and decision in this
matter.

* Ms. Kucerd sinformation about the incidents was received from Ms.
Logdahl, who testified that she had difficulties with the Grievant’ s manner
in the past. Ms. Kucera also spoke to Mr. Guba as part of the
investigation, and he had only heard Ms. Lehman’s side of the story as
told by Ms. Creed, Ms. Logdahl and Ms. Lehman. At the hearing, his
recollection of the incidents was substantially different from either of the
actorsinvolved, so histestimony is given little credence. (He recalled that
the incident in the patient’s room had to do with breast feeding, not the
bulb syringe as both participants recalled, and that Ms. Lehman had said to
the Grievant, “ She still has some questions’, to which the Grievant
alegedly replied: “You'rethe RN. You show her.”)

These factors may have influenced the nature and severity of the Employer’ s response to
the detriment of the due process rights of the Grievant, discussed below.

Just cause for discipline requires the Employer to establish that due process
safeguards were met. Due process requires fair warning to the Grievant that certain
conduct must be corrected or discipline will result. Unfortunately, there is virtually no

record of a continuous course of conduct addressed by progressive discipline to correct

18 The disciplinary document, Joint Exhibit 6 K, includes additional statements attributed to the Grievant,
but the Grievant credibly denied making those remarks, they are not included in Ms. Creed’s memo to Ms.
Kucera, and Ms. Lehman did not mention them at the hearing.
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that conduct. Ms. Kucera did not record the dates or content of any “counseling”

sessions with the Grievant specifying which of her communications were considered rude
or intimidati ng.EI There is no evidence that she told the Grievant that if she continued to
make comments of this sort that disciplinary action would be taken.EI The Grievant
agreed that courteous behavior was necessary and did not appear to believe she had been
discourteous. She believed she was being helpful to the patients.EI

The only record of an attempt to bring a communications problem to the
Grievant’ s attention is in her 2005 performance evaluation, and that issue was cleared up
within the year. In 2005, Ms. Hell, the responsible supervisor, indicated that, based on
input from the 360 forms, the Grievant needed to improve her skillsin methods of
communicating with staff:

Debbie anticipates patient needs and at times feels discouraged when patient cares

are not done in atimely manner, because of her commitment to excellence.

!Debbie needs to fi n_d away to discu%this In a positive manner with the staff

involved or the chain of commands.

This matter was discussed and the Grievant prepared a written response that
explained that there were certain problems with the “team approach” that some
supervisors had not addressed."E‘-| She concluded that she gets frustrated when other team
members do not do their part:

“1 then, feel obligated to go beyond my duties as a medication nurse and take on

morethanis exp%ied of me because our patient’s[sic] deserve the best care that
we can provide.”

¥, Kucera

2 Joint Exhibit 6 E provides that performance feedback sessions and verbal warnings should be
documented.

2T, Dunn

% performance Review, 2005; Joint Ex. 6 F.

2 Joint Ex. 6 G.

2 Joint Ex. 6 G.
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In the 2006 performance review, Ms. Hell again addresses this area of concern, stating
“Debbie has much improved on her communication style with co-workers when
frustrated with the cares’, and gives her an over-all performance score of 92%. This
review was signed on August 5, 2006. With such positive feedback the first week in
August, by August 26 the Grievant could not possibly have been on notice that Hospital
administrators considered her an employee with a continuing problem of misconduct in
the area of communicating with her co-workers.

Tojustify itsfailure to employ earlier steps in the progressive discipline process,
the Employer claims these comments constituted “serious misconduct”, an exception to
the Article 19 requirement that the Employer will try to change unsatisfactory employee
behavior by counseling and progressive discipline. “Serious misconduct” appliesto
disciplinary actionsin cases where a sudden, serious turn of events occurs that is beyond
the reach of step by step corrective measures. These cases usually involve conduct like
theft, fraud, or physical violence. Otherwise, asin this Contract, the Employer is charged
with notifying an employee that some aspect of her work is not acceptable or that certain
conduct is inappropriate. The reason is that such problems are considered correctable
through specific counseling and progressive discipline. It is not usually “serious
misconduct” to make a critical, sarcastic or abrupt comment to a co-worker, or even two
such commentsin oneday. That Ms. Lehman made inferences about Ms. Dunn’ s intent
in making these comments, became distraught, and quit her job are unforeseen results
that do not transform the comments into serious misconduct. The Grievant believably

testified that she liked Ms. Lehman and did not intend to hurt her feelings. The Grievant
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was focused on improving the teamwork and efficiency of a new employee in the area of
patient care.

The Employer claims that use of inappropriate language can be “serious
misconduct.” Arbitration cases involving censure for using inappropriate language are
usually about “threats, provocations, profanity and racial epithets.” Discipline and

Discharge in Arbitration, Norman Brand, ed. BNA, 1998 at 277. The statements made by

the Grievant are of a different nature. The Employer suspended the Grievant for using
language that is neither inherently threatening, provocative nor profane. The Employer
suggests that the statements were made more serious than they appear because of the

BINo evidence established the specifics of

Grievant’ s body language or tone of voice.
thisclaim. At the hearing, the Grievant did not display an abrasive manner or lose her
temper. She spokein aquiet, contained voice. Yet even if we assume factsnot in
evidence, that Grievant glared or spoke in aloud voice, or raised her fist when she spoke
to Ms. Lehman, these statements are not threats, or provocations, or in any sense serious
misconduct that should exempt the Employer from its agreement with the Union to utilize
progressive discipline. The loss of one new employee and the emotional collapse of
another are the type of results that progressive, consistent discipline are designed to
avoid.

The Employer did not meet its burden of establishing that the Grievant was
suspended for asingle incident of serious misconduct. Except in the most severe cases,
the Contract requires progressive discipline in the form of oral and written warnings prior

to asuspension. Here, issuing awritten warning and a suspension the same day does not

meet that requirement, because progressive discipline is designed to rehabilitate an

% Joint Exhibit 6 K
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employee and she was given no opportunity to demonstrate whether the corrective
written warning might have the desired effect.

In conclusion, the Employer failed to show that the Grievant was given fair notice
of the specific behavior that would not be tolerated, because shortly before these
incidents she received an excellent performance review advising her that she had
corrected her communications problem. Additionally, the investigation of Ms. Dunn’'s
alleged misconduct was defective. In amatter such as this, the investigator should have
interviewed the Grievant before a disciplinary action was taken.

The evidence does not support the theory that the Grievant engaged in serious
misconduct. If the Employer wishes to discipline employees for discourteous behavior, it
must do so consistently and use the progressive discipline model agreed to in the
Contract.

AWARD

The Grievanceis sustained. The Grievant shall be reimbursed for the one-day
suspension. The one day suspension without pay and the written reprimand shall be
rescinded and all mention of the same shall be removed from Ms. Dunn’s personnel files

and any other files maintained by the Employer.

Dated: June 1, 2007

Andrea Mitau Kircher
Arbitrator
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