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HEARI NG Conducted on February 7, 2007 at the school district
office in Canbridge, on these nultiple contract grievances,
pursuant to the procedures and stipulations of the parties under
their collective bargaining agreenent. A court reporter
transcri pt was provided. Briefs were received March 26, 2007.

DI SPUTE

| SSUE: Did the school district violate the contract when it
di sconti nued the past practice of including paid non-work hours
in the count of 40 hours for overtine, or instead did it have
the right to do so?

CASE SYNOPSI S: The parties' contracts provide that all work
over 40 hours per calendar week shall be paid at the overtine
rate of tinme and one-half. Over many years the district has
mai nt ai ned the past practice of including paid non-work hours in
the conputation of 40 hours, such as for vacation, holidays, and
sick |eave. In the 2005 negotiations for the current contract,
the district proposed, and then gave notice to the union of its
intent to restrict the practice to work hours and to discontinue

the inclusion of paid non-work hours. The union rejected the
proposal and gave notice that it would grieve any such
di sconti nuance. Effective July 1, 2006, the district

di scontinued the practice of including the paid non-work hours,
and nultiple grievances resulted. They are consolidated in this
arbitration



CONTRACT PROVI SIONS APPLI CABLE OR O TED: (The follow ng
excerpts are fromthe custodian's contract. The |language in the
other unit contracts is essentially the sane. The key cl ause at
issue is underlined by the arbitrator.)

ARTI CLE VI — RATES OF PAY

"Section 2. Hours of Service:

Subd. 1. Basic Wrk Wek: A regular work week shall
consist of forty (40) hours, normally five (5)
consecutive eight (8) hour days, exclusive of [|unch,
for full-tinme enployees...

Subd. 7. Al work over forty (40) hours per cal endar
week shall be paid at the overtine rate of tine and
one-hal f. Wrk perforned on holidays as defined in
the Agreement will be paid at the overtine rate of
doubl e tine. Overtime shall be rotated as equitable
as possible anong enployees who sign the overtine
roster. Building overtine shall be rotated wthin
each building, starting with full-time enployees and
then if no full-time enpl oyees want to work then it is
passed down to the permanent part-tinme enployees wth
the least senior having to accept iif no senior
enpl oyee accepts.”

ARTI CLE XI'V — GRI EVANCE PROCEDURE

"Section 1. Gievance Definition: A "grievance"
shall mean an allegation by a custodian or maintenance
enployee resulting in a dispute or disagreenent
bet ween the custodian or mai ntenance enpl oyee and the
School District as to t he interpretation or
application of ternms and conditions of enploynent
insofar as such natters are contained in this
Agreenent. ..

Section 8. Arbitration Procedures...

Subd. 8. Juri sdiction: The arbitrator shall have
jurisdiction over disputes or disagreenents relating
to grievances properly before the arbitrator pursuant
to the terns of this procedure. The jurisdiction of
the arbitrator shall not extend to proposed changes in
terms and conditions of enploynent as defined herein
and cont ai ned in this witten Agreenment...In
considering any issue in dispute, in its order the



arbitrator shall give due consideration to the
statutory rights and obligations of the public schoo
boards to efficiently nmanage and conduct its operation
within the legal limtations surrounding the financing
of such operations.”

ARTI CLE XV — DURATI ON

"Section 2. Ef fect: This Agreenent constitutes the
full and conplete Agreenent between the School
District and the Exclusive Representative representing
the enpl oyees. The provisions herein related to terns
and conditions of enploynent supersede any and all
pri or Agr eenent , resol utions, practi ces, School
District policies, rules or regulations concerning
terms and conditions of enploynent inconsistent wth
t hese provisions."

BACKGROUND — FACTS

The parties have contracts covering several enployee units.
The first was for custodians in 1969 and simlar contracts were
added in subsequent years for secretary clericals, teacher
ai des, food service, and paraprofessional enployees. Since 1969
and in the subsequent contracts, the contracts have contained
the provision that all work over 40 hours per calendar week
shall be paid at the overtinme rate of time and one-half. That
provi sion has remai ned unchanged and is in the current contracts
effective July 1, 2005 through June 30, 2007, with one through
July.

Over the many vyears the district has mintained the past
practice of including paid non-work hours in the accunul ati on of
the 40 hours for overtinme, such as for vacations, holidays, and
sick |eave. However, this becane an issue in the 2005
negotiations when the district took the position that the
practice of including paid non-work hours was beyond the
contract |anguage, and it proposed nodifying and clarifying the
| anguage to refer to actual hours worked over 40. The union
di sagreed and rejected the proposal and the contract |anguage
remai ned unchanged. However, in the continuing negotiations,
the district gave notice of its position and that hereafter it
woul d cal cul ate overtinme based only on hours worked and not paid
time off and that the past practice wll cease. The union
response was that if was discontinued, grievances would be
submtted. On June 9, 2006 the district gave witten notice to
all enployees that effective July 1, 2006 it would discontinue
the inclusion of paid time off hours in the calculation of the



40 hours toward overtinme and that it would then be based upon
hours worked only. Thereafter, two initial grievances were
filed by custodians RP and AB when they failed to receive
overtinme for extra hours worked when the July 4 holidays were
not included in their 40 hours for overtine. QO her multiple
grievances were followed by others, and the parties agreed to
consolidate all of the grievances on this sanme issue for this
arbitration

The union case: Several union witnesses testified that overtine
commonly occurred for extra hours for extra-curricular events or

when the schools were allowed for conmmunity events. A common
one was Sunday services for church groups, when custodi ans were
needed to service the buildings. Gievant RP noted that

proximte to the July 4 holidays he worked a weekend Sunday to
cover a church group and only received straight tinme pay, not
being given credit for the holiday pay and a day of paid sick
| eave. Gievant RB told when he had to cone in on his holiday
to fill in for a fill-in for other absent enployees. Anot her
custodi an had experienced the past practice over his 30 years
with the district, until the district gave notice twice of its
di sconti nuance, once during negotiations and later by the letter
effective for July 1. The union also noted that in the prior
2001 negotiations, the prior then superintendent submitted a
proposal to stop the past practice of including paid non-work
hours and to restrict it to actual hours worked for overtine,
but that nothing further was done on the mtter in those
negoti ati ons. Anot her enpl oyee noted that the weekend overtine
for building use by outside groups had an inpact on famly life.
The custodial wunion steward testified that since the district
di sconti nuance of the past ©practice, enployees have been
reluctant to work weekend overtinme at the regular rate when they
have pai d non-work hours in their work week.

The school district case: The director of finance who had been
with the district since 1999 and participated in the 2005
negotiations, was initially unaware that the district had been
i ncluding paid non-work hours in the 40 hour count for overtine
until it was raised in My 2005 by the former superintendent.
It was her opinion then that the past practice was a m stake and
that the contract |anguage only applied to actual hours worked.
The new current superintendent cane on duty in July 2005 and
hi nsel f reached the sane conclusion. He stated that in the
negotiations wth all of the groups he clearly stated the
district intention to discontinue the practice of including paid
non-wor k hours toward overtine and that was further clarified by
the June letter to all enployees including union stewards of the
di sconti nuance effective July 1, 2006. Al t hough the contract
negoti ati ons were concluded and signed in April 2006 the district
bypassed Menorial Day and decided to nake it effective July 1 to




gi ve adequate notice to the enployees. He did not recall if the
letter was sent to the union office, but he did specify it went
to all of the union stewards as enpl oyees.

ARGUVENT

UNI ON: In brief, the union submtted the followi ng main points
in its argunment that the district violated the contract by
changing the neaning of overtine |anguage outside of contract
negoti ati ons.

1. It is well settled practice and |law that changes in the
agreenent can only be nade through negotiations. The wunion
rejected the district proposal to change the I|anguage in the
negoti ati ons and gave notice it would grieve a practice change by
the district. 2. The district was well aware of the past
practice under the contract |anguage and it was not a new
di scovery in negotiations. The fact of their initial proposal to
nodify the |anguage and as nmade earlier in 2001, indicates the
district was aware that the proper way to make changes are
t hrough negotiations. 3. Contract |anguage will presune to have
the neaning given to it by a continued past practice over nmany

contracts. (citing Elkouri) 4. The union as exclusive
representative received no notification of +the June letter
effecting the discontinuance of the practice on July 1. The

notice sent to all enployees during their sumrer nonths and not
sent to the union was not effective. 5. The district clained
that no one is forced to work overtinme is inconsistent with the
contract requirenent and practicality that sonmeone nust be forced
to work the school building hours. 6. The district changed the
interpretation of the contract |anguage outside of negotiations.
Even the superintendent admts that the contract |anguage was not
changed. 7. It is unfair to enployees to be denied overtine pay
when they sacrifice their tinme and famly values for the weekend
work. 8. Respectfully, the arbitrator is asked to find in favor
of the union position and to nmake whol e any enpl oyees harned by
the district action.

SCHOOL DI STRI CT: In brief summary, the district submtted the
foll ow ng main points of argunment in support of its position that
it acted properly in discontinuing the overtinme paynent of
overtinme contrary to the clear |anguage of the contract and after
notice and opportunity to the union to bargain.

1. The grievance nust be denied as the arbitrator |acks
jurisdiction to decide issues outside the scope of the collective
bar gai ni ng agreenent. A grievance is defined as applicable to
matters contained in the agreenent. The jurisdiction of the
arbitrator shall not extend to proposed changes in terns and
conditions of enploynent as defined and contained in the
agreenment . The arbitrator shall give due consideration to the
statutory rights and obligations of the public school boards to
efficiently manage and conduct its operation within the |[egal
limtations surrounding the financing of such operations. These
limtations are provided in the contract. The clainms of the



union that extend beyond the agreenent do not fall within the
arbitrator's jurisdiction. Arbitration of the issue 1is
appropriate only if it is shown that there is agreenent to
arbitrate the controversy in question.

2. The union argunents regarding past practice do not sustain
the grievance. The overpaynment of overtine represents not a past
practice but a mstake on the part of the school district. The
m stake of overpaynent in the past is insufficient to create a
bi ndi ng term of enploynent, even if a payroll m stake over a |ong
period of tine.

3. Not wi t hst andi ng what has occurred in the past, the m staken
payroll practice was clearly repudiated by the school district.
It is well recognized that a past practice may lose its binding
quality through the nmanifestation of a parties' | ack of
continuing assent as by repudiation in negotiation or a change in
contract | anguage. The contract zipper clause recites that the
agreenent constitutes the full and conpl ete agreenent between the
parties and that its provisions supersede all prior agreenents or
practices which are inconsistent. By these provisions the
parties expressly agreed that the district was not obligated to
abide by any alleged past practice unless such practice was
specifically witten into the agreenent. The agreenent does not
provide for overtine pay based upon hours paid as opposed to
hours worked. The district has no duty to continue overpaynent
of overtine to its enpl oyees.

4. The district and its enployees have a responsibility in the
adm nistration of public funds for salaries and benefits. The
current contracts were ratified in the spring of 2006, follow ng
notice that the district would no |onger overpay under their
respective contracts for overtine. Each unit was afforded the
full opportunity to negotiate |anguage that would have provided
for paynment of overtinme consistent with a mstaken payrol
procedure. The union did not obtain and did not attenpt to
negoti ate such |anguage. Respectfully, based upon the clear
| anguage of the contracts, advance notice to the union of the
district's intention, the union's opportunity to negotiate and
the obligation of the school district to its public, the
gri evances nust be denied. The district cited a nunber of cases
it clainmed as supportive.

DI SCUSI ON — ANALYSI S

Upon full analysis, | have decided that the facts and principles
applicable sustain the wunion grievances that the district
violated the contract, and did not have the right to discontinue
the practice of applying the paid non-work hours to the 40 hours
for overtinme. | have so deci ded based upon the follow ng reasons
and factors.

1. | reject and do not sustain the district claim that the
issue is outside the scope of the agreenent and beyond the
arbitrator jurisdiction. This claim is based in the first



i nstance upon the m staken prem se that the contract |anguage is
clear and wunanbiguous in its requirenment that the work hours
apply to the 40 hour count, as well as the hours over 40, and
that there is no roomfor interpretation otherwi se. | disagree.

2. To the contrary, | find that the issue does present the
guestion for interpretation of whether the work hour requirenent
does not apply to the 40 hours and that the non-paid non-work
hours are properly includable, as enhanced by the continuing
practice over the years. This issue for interpretation does
fall wthin the jurisdiction of the arbitrator, and is
consi st ent W th t he gri evance cl ause applicabl e to
interpretation or application of +the terns and conditions
contained in the agreenent. I have reviewed the cases cited in
the district brief and find that many are distinguishable, or
not applicable, and not controlling to the precise issue and
district claimhere. To the contrary, | find that the analysis
and decision herein are consistent with the holdings that
decisions nust flow from the essence of the agreenent and its
related provisions, as noted in the key cases of the US.
Suprene Court in United Steelworkers v. Warrior and Qlf
Navi gati on, 363 U.S.574, 46 LRRM 2416, anong the Steelworkers
Tril ogy Cases, and the M nnesota case of Ransey County v. AFSCMVE
Council 91, 309 N w2d 785. In general, anong the | eading
authorities and cases in which the jurisdiction of the
arbitrator or the past practice has not been upheld have been in
cases where the issue was clearly outside the scope of the
agreenent, or where the enployer discontinued benefit was not
recited nor related to any provision of the agreenment. Such is
not the case here where the issue relates to an interpretation
of the clause and the practice continued under it.

3. Here | find that the work hours are required for the hours
over 40. The |anguage does not specifically require that the 40
hours be hours of work as distinct from paid non-work hours,
with the further fact that such paid non-work hours have been
applied for overtime in continuation over the many years.

4, This finding takes into account the essence of the
agreenent as a whole, where provisions can relate to others in
the agreenent. In this connection, the basic work week is

defined as consisting of 40 hours of a normal five 8-hour days
for full-tinme enployees, with the salary conputed on the basis
of 2,080 hours per year. Overtime hours are beyond this
schedul e of 40 hours per week. The concept of overtine with its
rotation and the work week schedul e, contenplate that hours over
40 wll be regarded as overtinme hours wth the inherent
recognition that some of the hours in an enployee's schedul ed
work week will take into account paid non-work hours such as for



hol i days, vacations, and sick |eaves as elsewhere provided in
the agreenent. The effect of the enployer interpretation or
position would dimnish the overall pay benefit to enpl oyees for
these allowed and entitled provisions and benefits.

5. | reject the enployer claimthat the practice of including
the paid non-work hours anong the 40 was a m stake by the school
district. There is no evidence of that whatsoever in the case,
and that was nere speculation or assunption by the new
managenent in the negotiations. The district proposal in its
2001 negotiations indicates the then superintendent was aware of
the practice. Also, to the contrary, the very proposal of the
district to nodify or clarify the |anguage indicates that it
felt the |anguage needed change or clarification to support its
position. Utimtely, of course, the |anguage renained the sane
and was not changed in the current contracts.

6. The zi pper clause does not apply since the practice is an
interpretation of an existing clause and obligation in the
agreenent and commonly l|eading arbitrators have held that where
the issue does involve interpretation of an existing clause,

such interpretation will not be precluded by the zipper clause
her ei n not ed.
7. In summary, | conclude that the issue is arbitrable, and

find that the paid non-work hours applicable are properly
i ncludable within the 40 hours for the overtine pay requirenent.

DECI SI ON —AWARD

DECI SI ON: The union grievance is sustained that the district
viol ated the contract.

AWARD: The district is directed to make proper repaynent to all
affected enployees who were inproperly denied the required
overtinme paynent consistent with this decision.

Dated: April 24, 2007 Subm tted by:

Dani el G Jacobowski, Esq.
Arbi trator
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