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Aggregate Industries and Teansters Uni on Local 120
Mapl e Grove, M nnesota

ARBI TRATOR: Daniel G Jacobowski, Esg.
DISPUTE: J T discharge — G. #03-24009.
JURI SDI CTI ON

APPEARANCES: Conpany: M nneapolis Attorney George R Whod of Littler
Mendel son.
Union: St. Paul Attorney Martin J. Costello of Hughes & Costello.

HEARI NG Conducted on Novenber 30, 2005 at the Costello office in
St. Paul, on this contract grievance, pursuant to the procedures and
stipulations of the parties wunder their collective bargaining
agreenent. Briefs were received January 3, 2006.

DI SPUTE

| SSUE: Did the company have just cause for its Novenmber 16, 2004
di scharge of driver J T? |If not, the appropriate renedy?

CASE SYNOPSI S: The grievant was discharged from his job as a cenent
truck driver for a poor attendance record, primarily based on his
tardies. The company enphasized that attendance tineliness is crucial
in the delivery of cenment to custonmers. The union protested that the
di scharge | acked just cause based on a nunber of factors.

CONTRACT PROVI SI ONS APPLI CABLE:

" 8. Conditions of Enploynent: The Enpl oyer agrees that
all conditions of employnent relating to wages, hours of
work, overtine differentials and general working conditions
shall be naintained at no less than the highest mininmm
standards in effect at the time of the signing of this
agreenent and the conditions of enploynent shall be
i nproved wherever specific provisions for inprovenents are
made el sewhere in this Agreenent, for all enpl oyees covered
by this Agreenent.”

27. Gounds for Discharge...The Enployer shall not
di scharge any enpl oyee w thout just cause...

30. Violation of Wrking Rules: Enployees covered by this
Agreenent will observe such working rules as nay be posted
by the Enployer for the pronotion of health, safety, and
wel fare of the Conmpany and its enployees, provided such
rules do not conflict with or supersede any of the terns or
provisions of this Agreenent. The Enployer may prefer
charges against an enployee for alleged violation of
working rules..."




BACKGROUND — FACTS

The enployer is in the cenent and ready mx business with several
plants in the Twin City area. The current contract between the
parties is for the period from May 1, 2004 through April 30, 2009.
The grievant has been a cenment truck driver since 1998 at the conpany
Mapl e Grove plant. This dispute is over his discharge on Novenber 16,
2004 because of his tardies in being | ate.

The conpany case. The conpany notes that attendance tineliness by
drivers is inmportant in the nixing and delivery of cenent to its
custoners. Drivers start at various times early each norning and call
in the prior evening for their designated start tine each day.

In 2004, from April into Novenmber, the grievant had a nunber of
excused and unexcused tardi es and absences. |In particular the conpany
faulted him for his occasions of |ateness with resulting progressive
disciplines. Hs admtted probl em was oversl eepi ng.

The conmpany record showed the follow ng unexcused occasions. On
May 12 he was 30 mnutes late. On June 8 he was late. On June 29 he
was 1 3/4 hours late and given a verbal warning. On August 12 he was
60 mnutes late and given a witten warning. On Novenber 1 he was 15

mnutes late and given a 3-day suspension. He did not call in on
t hese occasions. Finally, on Novenber 16 he was recorded as 10
mnutes late and term nated. He did call in some mnutes early that

he antici pated he m ght be | ate because of traffic congestion.

In addition, the conpany recorded additional instances when he was

excused. On April 29 he was 10 minutes late due to traffic and
excused. On July 24 and 26 he was excused for sickness with a prior
call in. On August 7 he was excused early to repair his vehicle. On
August 26 he was excused for sickness with a prior call in.

In the prior warnings for comng late on June 29 and August 12 he was
told that his tardies interfered wth custoner service during
extrenely busy periods. In his Novenber 16 termination letter it was
cited that the six unexcused late starts conbined with the other
i nstances when his absences were excused nmade his attendance record
total ly unacceptabl e.

The conpany noted its tardy and absenteeism policy, last revised on

January 2, 2004 required enployees to call in a mnimmof one hour in
advance of unschedul ed absences and provided that enployees who fail ed
to report regularly and on tine wll be subject to a progressive

discipline policy of a verbal warning, witten warning, three-day
suspensi on, and di scharge.

The conpany noted that it discussed and sought to inprove his
attendance on each occasion when he was |ate. The grievant adnmitted
his problem of oversleeping, promsed to inprove, and did not grieve
the prior disciplines. The conpany also stated that it sent a copy of
its last policy revision to the union and received no reply nor
protest of it.

The union case. The grievant has three school-age children and |ives
in North Branch, 44 mles from the plant. He admtted the occasions
of his being late from oversleeping noting that the highway to work is




frequently stalled with traffic congestion. After his August 12
di scipline, he sought to inprove by getting an additional alarm clock
and increasing his drive time to work from1 hour to 1 1/2 hours.

In spite of that, on Novenmber 16 when he was scheduled to start work
at 8:10 a.m, he experienced unusual heavy traffic and called in on
his cell phone sone nminutes earlier citing the traffic and that he
m ght be late. The nmanager told himto cone in as fast as he coul d.
The grievant explained that as he was stuck in a stall close to his
turn off he decided to go off on the right shoulder when he was
stopped by a patrol car and held up for sone mnutes. As a result, he
said he arrived 6 mnutes late and then went right to work. He
explained that his truck was not |oaded until 40 mnutes later. He
then went on his scheduled deliveries and later after his conpletion
and return to the plant he was advi sed of his discharge.

The grievant could not recall having seen or been shown a copy of the
January 2, 2004 revised conpany policy. The union |ikew se could not
recall being given a copy and could find none in its file. The union
noted a prior policy of February 26, 2002 which provided that an
occurrence would be nore than 10 minutes late from scheduled start
time and not calling in within 2 hours of scheduled start time, and
that under the discipline sequence provided, a discharge would not
occur until 7 occurrences. The wunion also noted that the conpany
submtted an interim revised policy dated July 29, 2002 which
contai ned some changes, but still provided for a discharge after 7
occurrences, but which the wunion grieved and the conpany Iater
withdrew in 2002. According to the wunion, there were no further
revisions submitted and nothing negotiated in the last round of
contract negotiations.

The conpany manager had explained that if an enployee calls within an
hour it gives the conpany tinme to accommodate and revise the drivers
and schedul i ng. After cross exam by the union, the conpany further
explained that with its last policy revision it allowed for nore
flexibility and gave nanagenent nore latitude for judgnment and
all owing sone tardiness. The conpany had also clainmed that other
drivers conplained of the grievant's lateness but did not want their
nanes reveal ed for fear of trouble.

ARGUVENT

COVPANY: In brief, the conpany argued the following main points in
support of the discharge. 1. The nature of the conpany business and
policy requires enployees to be on tinme or provide adequate call in to
avoid interference with customer service and deliveries. 2. The
grievant cannot challenge the prior disciplines issued to himfor his
t ardi ness. He was given progressive discipline and warnings. He did
not grieve them and he was advised that one nore tardy would lead to
his disnmissal. 3. The conpany had just cause to terminate himfor his
Novenber 16 tardiness, conbined with his prior tardies and discipline.
He was aware of the heavy traffic on his route. It is nore believable
that he sinply overslept again. He violated the | aw when he drove on
the shoul der of the highway. The Novenber 16 incident was shortly
after the Novenmber 1 suspension. The challenge by the union of the
policy or its changes has no nerit and no inmpact on the just cause the
conmpany did have for his discharge on his tardiness. 4. Respectfully,
t he discharge had just cause and shoul d be uphel d.



UNI ON: In brief, the union argued the following main points that the

di scharge |acked just cause. 1. The enployer has the burden of
proving just cause for the termnation. Termnation is typically for
the nost serious offenses. This case does not neet that burden of
pr oof . 2. The conpany attendance policy is subject to just cause
revi ew. The policy was inmposed and not negoti ated. The application
of the conpany policy is still subject to the just cause, which the
contract required. The discharge lunped together his excused and
unexcused instances. 3. The conpany policy was neither effective nor
enf or ceabl e. It was never provided to the union nor the grievant

The conpany never provided rebuttal evidence that a copy was given the
uni on. There was no evidence that it was posted nor given to
enpl oyees as the contract provides. The revised conpany policy
altered the conditions of enploynent contrary to the naintenance of
standards clause in the contract. Its interimrevision in 2002 was
grieved by the wunion and then w thdrawn. If any policy is to be
applicable it would be the earlier policy of February 26, 2002 under
which the discharge would not have been justified. 4. The grievant
could not have been term nated under the first 2002 policy. At the
nost he woul d have been subject to a suspension. That policy referred
to being nore than 10 mnutes |ate. On Novenmber 16 the grievant
believed he was 6 minutes |ate. 5. Under any conpany policy just
cause did not exist for the termnation. The term nation was
unr easonabl e. The grievant was working hard to correct his prior
tardy incidents. 6. Respectfully, the discharge should be revoked and
the grievant fully reinstated. O in the alternative, because the

matter was not sufficiently serious to justify discharge, the penalty
shoul d be nodi fi ed.

DI SCUSSI ON — ANALYSI S

In review of this case, | recognize there is considerable nerit in the
conmpany case for the discharge. He had a definite admtted probl em of
oversleeping for being late. He was previously warned and
di sci pli ned. He was aware of the frequent traffic congestion on the
hi ghway route. In particular, his Novenber 16 | ateness was only a few
days after his return from the prior suspension and due to the patrol
car stop when he drove off on the shoul der

However in spite of this nerit in the conpany case, | feel that the
uni on has a better case of showing a |ack of just cause, based on the
following factors and reasons.

1. He did show and nake inprovenent after August 12. He stated he
bought a loud alarm clock and added a half hour to his drive tine. He
was not late for several nonths and far less late in the occasions in
Novenber .

2. On the last Novenber 16 instance, he did call 10 to 15 m nutes
before his start time, and would not have been late but for the patro
car stop. Further, there was no evidence of disruption of custoner
service and he stated that his truck was not |oaded until 40 m nutes

later. Also, he was allowed to work his full schedule that day to the
benefit of the conpany.

3. The union argued that the |last conpany policy reduced the benefit
of the fornmer no-fault policy by its definition of an occurrence and
the nunmber of occurrences for a discharge, which it clained violated
t he mai nt enance of standards cl ause.



4. The conpany stated that the new policy allowed nore latitude and
judgnent in the application of discipline, but did not show that this
was applied to the grievant as such in the prior disciplines other
than the nunber of occurrences. It made no reference to the
i nprovenent he had shown fromthe past.

5. In reviewing the last conpany tardy and absenteeism policy
revision of 2004 from the elenment of just cause, it presents sone
confusion and lack of clarity in distinguishing between tardies and
absent eei sm The progressive discipline recited, nakes no reference
to severity or circunmstances, which the conpany stated the revision

provided for nore latitude and application of judgnent. Admi ttedly,
the conpany has a separate no call - no show policy for failure to
show up for work wthout a 2 hour call in, wth a discipline

progression of the same as for tardies except for a verbal warning.
Traditionally tardies are regarded as |ess serious than absences or no
calls. These considerations detract fromthe element of just cause in
t he policy.

6. Anot her el ement |acking for just cause is the evidence that there
was no showi ng that the last policy revision was actually furnished to
the wunion, nor advised nor given to enployees, nor posted on a
bull etin board.

7. In sutmmary, while | find that the Novenber 16 tardiness of the
grievant did justify a serious discipline by the company, it fell
short of constituting just cause for the final discharge because of
the above mtigating factors and consi derati ons.

8. As an appropriate renedy, the conpany is directed to revoke the
di scharge and reduce the penalty to a three-day suspension, with full
reinstatenment and restoration of benefits provided the grievant, wth
back pay for the lost time less any interim earnings and conpensation
the grievant may have received in the interim due to the discharge.
The arbitrator will retain jurisdiction in the event of any dispute
over the inplenentation of the award.

DECI SI ON — AWARD

DECI SION: The discharge | acked just cause and was not justified. The
uni on grievance i s sustained.

AWARD: The discharge is to be revoked and reduced to a three-day
unpaid suspension penalty, with rights of rei nst at ement and
restoration of benefits to be provided the grievant, including back
pay |less any interim earnings and conpensation the grievant may have
recei ved during the discharge tine.

Dat ed: February 28, 2006 Submitted by:

Dani el G Jacobowski, Esq.
Arbitrator
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