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and cn August 29 and 30, 2012,

in St. Paul, Minnescota, a hearing wag held bkefore Thomas P.

Gallagher, Arbitrator, during which evidence was received con-

cerning a grievance brought by the Union against the Employer.

The grievance alleges that the Emplover violated the labor



agreement between the parties by refusing to assign the grievant,
Susan J. Scrivner, to teach a class as an overload assignwent.
Posgt-hearing briefs were received by the arbitrator on November

18, 2012z2.

FACTS

The Minnesota State Colleges and Universities (hereafter,
the "Emplover" or "MnSCU"} is an agency of the government of the
State cof Minnesota. The Employer operates a system of technical
colleges, community colleges and state universities that offer
programg in post-secondary education. The seven universitieg in
the system cffer four-year and pogt-graduate programs. The Minn-
esota State University Bemidji, located at Bemidii, Minnesota,
ig one of those seven universities.

The Inter Faculty Organization (the "IFQ" or the "Union")
is the collective bargaining representative of faculty members
who teach in the seven universities in the MnSCU system,
including those who teach at the Minnesota State University
Bemidiji. At each of the seven universgities, the IFQ has
established a local affiliate, the members of which are faculty
members emploved at that university. The parties refer to these
local affiliates as "Faculty Agsociationg.™

The grievant began teaching at the Minnesota State
University Bemidji (hereafter, "MSUB" or the "Universgity") in
1975 as an Assistant Professor in the English Department. Since
then, she has attained the rank of full Professor, and she has
continued to teach in the MSUB English Department. In 2012, she

began a phased retirement, reducing her teaching load to half-
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time. At the start of her phased retirement, the grievant be-
came eligible tc receive pension payments paid by the Minnesota
Teachers Retirement Association (the "TRA").

A retiring teacher’s TRA pensicn is caliculated 1} by
determining total years of teaching service, 2} by crediting a
gtatutorily fixed percentage for each such year of service, 3)
by finding the total of such yearly percentages (for example,
thirty vears of service multiplied by 1.5% per year equals 57%),
and 4) by applying that total percentage to the retiring
teacher’s highest average earnings during five consecutive years
{as the parties refer to those years, the "high-five").

Almeost always, a teacher’s five consecutive highest paid
years are the last five vyears before retirement. It is common
practice for teachers who are approaching retirement to try to
increase the total number of credits they teach during the last
five years before retirement -- thus to raise high-five earnings,
with a consequent increase in the pension paid after retirement.

This grievance was first presented as a "Step II"
grievance on July 20, 2009, during the term of the parties’
2009-2011 labor agreement. It alleges that the Employer
violated that agreement by refusing to assign the grievant to
teach a three-credit class in entry-level English Composition as
an "overload" assignment during the fall semester of 2009, and,
instead, hiring an adjunct teacher to teach the class.

The provision of the labor agreement that is primarily at
iggue ig Article 21, Sectien E, Subdivision 3 (a), which estab-

lishes the parties’ agreement about the uge of adjunct teachers.
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I set that provision out below, followed by other provisions of

the agreement that define language relevant tc¢ the grievance:

Article 21. Appointment of Faculty

Section E. Appeointment. Appcointments shall be one of
the following seven (7) types:

Subdivisicon 3. Adjunct Appointments.

a. The Administraticon and the IFC recognize that
circumstances may dictate that faculty tasks cannot be
accomplished within the worklecad of permanent faculty,
including overload. When the President/designee
determines that such conditions exist he/she may
authorize adjunct appointments in accordance with the
following principles:

1. To meet temporary staffing needs due to enrcllment
increases for which normal full funding is not
provided.

2. To meet temporary staffing needs when faculty are

reassigned to other duties or who are on
sabbatical or on other leaves of absence.

3. To teach courses requiring special expertise
and/or to meet special programmatic needs of
departments where such expertise and needs cannot
otherwise be provided by the faculty within the
department.

Hereafter, I may refer to Article 21, Section E, Subdivi-

sicon 3(a), merely as "Subdivision 3{(a)"; I may refer to the three
nurbered "principles” it lists asg "Principle 1," "Principle 2"
and "Principle 3"; and I may refer to the language that precedes

the listing of Principles as the "Threshold Language."
The following provisions of the labor agreement define
"workleoad" and "overlecad"':

Article 10. Workiocad
Section A. Faculty Workload.

Subdivision 1. A faculty member’s teaching load shall
not exceed fourteen (14) undergraduate credit hours
per semester nor twenty-four (24) undergraduate credit
hours per academic year.
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Article 13. Summer Sessions

Section A. Worklead. A full-time summer session
workleoad shall consist of no more than six (6) credit
hours. The total workload over summer sgession shall not
exceed sixteen (16) credits.

Article 12. Overload Pay and
Non-Instructional Activities

Section A. Definition. A&An overload shall be defined as
a specific assignment, acceptable to the faculty member
and approved by the President/designee, occurring within
a faculty member’s period of appcointment, which is in
excess of the faculty member’s workload as defined in
Article 10 and in Article 13, Section A.

Section D. Limitation. Normally, total workload
including overlcad shall not exceed sixteen (16) credits
per semester and total overload shall not exceed five (5)
credits per academic year.

The parties’ arguments about the meaning of Subdivisiocon
3{(a) also make relevant the meaning of the word "reassigned" in
Principle 2. In Article 5, Section ¥, the agreement gives a
relevant definition of "reassigned time," thus:
Reassigned time shall mean an alternative
assignment other than classroom teaching for one or more
credit hours during the academic year or summer.
The agreement also includes provisions, not directly relevant,
that establish rights and limitations relating to reassigned
time taken by department chairs.

A geries cf emails, sent in May and June of 2009, between
the grievant and Susan C. Hauser, Chair of the MSUB English
Department, led eventually tc the grievance. On May 18, 2009,

at 1:40 p.m., Hauser sent the grievant the following email:

Hello, Susan - Rose said you would like an overlcad
College Writing class [during fall semester, 2009, as the
parties agree]. I have sections at 8:00 a.m. TH and

12:00 TH. Would you like me [to] put vou in the schedule
for one of these (I'm guessing the noon section, which
works just fine).



The grievant regponded to Hauser’'s email eight minutes
later, "Yes, the noon one would be better." Hauser replied to
the grievant three minutes after that, "Okay - Thank YOU!"

On June 10, 2009, Hauser gent the grievant the following
email:

Hello Susan -- Qur college cannct afford overlcad for

reassigned college writing secticons. This means we will

be hiring an adjunct for the sgection I had hoped would be
assigned to you. The contract allows this for sections
that are "reassigned" when faculty take other duties.

The contract item is Article 21, Section E, Subdivision

3.a.2 in the new contract.

The MSUR English Department is a part of the College of
Arts and Sciences (the "College™). During 2009, Elizabeth E.
Dunn was the Interim Dean cof the College. As Dean, she was
responsible for many cf the decisions about spending funds
allocated to the College by the University. After the May 18,
2009, exchange of emails between Hauser and the grievant, set
cut above, Dunn told Hauser that, because of budget constraints,
the Engiish Composition class at isgsue would not be taught by a
permanent faculty member as an overload assignment, but that,
instead, it would be taught by an adjunct teacher.

Dunn testified that, because of the poor economy result-
ing from the recession that began in 2008, state funding in
support of MnSCU and the University had been reduced. For
2009-2010, MSUB allocated $2490,200 of the consequent reduction
in funding to the College, a reduction that was repeated during
the 2010-2011 fiscal vear.

The parties agree that the labor agreement sets the comp-

ensation of an adjunct teacher for teaching the three-credit
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clagg at issue at $3,600, whereag, 1f the grievant had taught
the class as an overload assignment, she would have been paid
$6,701.61 for that teaching.

On June 11, 2009, Dunn sent the following email to the
grievant and Hauser:

Dear Susans: Yeg, in this case the task cannot be

accomplished with overlocad because we are in subcategory

#2 -- meeting a temporary staffing need when faculty are

reassigned to other duties. The Ccllege has not been

backfilled for this reassignment at the overlcocad rate but
rather at the adjunct rate -- so the task can’t be
accomplished in regular faculty lcad due to reassignment
and it can’'t be accomplished at the owverload rate because
there is not encugh money, therefcore we can asgign
adjuncts.

Dunn testified that Hauser had been agsigned in 2008 to
the task of coordinating the preparation of a gelf-study that
the University was regquired to present tce the Higher Learning
Commigsion ("HLC"), in order to obtain renewal of the
University's accreditation. The HLC reguires presentation of
such a self-study every ten years. Dunn asked Hauser to
coordinate the work because she had written the previous
self-study.

The Employer presented in evidence a memcrandum dated
November 4, 2008, from Nancy C. Erickson, Interim Vice President
for Academic Affairs, to Jon Quistgaard, President of the
University, in which Erickson described the arrangement made
with Hauser tc compensate her for ceoceordinating the self-study.
The memorancdum describes work to be done by Hauser in 2008,

2008 and 2010 and the compensation she would receive for that

work. Because the description of the work is in the first
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person, it appears that at least part of it was written by

Hauser and transposed into Erickson’s memorandum, thus:

Summer 2009 (Between May 13 and August 13):
Receive 20 extra duty days
No backfill needed
Begin coordinating notes from committees; begin
writing text; conduct interviews as needed

Fall 2009:
Receive 6 credits reassigned time
Backfill needed: 5§ credits overlcad or adjunct (For
College Writing sections, to free other department
faculty to teach my courses)
Write and otherwise prepare the bulk cof the document
using notes from committees, interview notes, documents
Spring 2010:
Receive 3 credits reassigned time
Backfill needed: 3 credits overlcoad cr adjunct {some
of these tasks may take place during the summer break,
depending on the deadline for delivering the documents
to HLC
Prepare final document for submission to HLC; be
available during the site visit
Dunn testified that Hauser wag c¢riginally scheduled to
teach two classes of three credits each of entry level English
Composition in the fall semester of 2009 and to teach ancther
such three-credit class in the spring semester of 2010. Hauser
was relieved of that werk and "reassigned" to do the work of
coordinating the self-study for presentation teo the HLC.
Because Hauser was reassigned to other work, Dunn had to
"backfill" the teaching of theose classes -- i.e., have Hauser
replaced as the teacher of the classes, either by a regular
faculty member as an overlocad asgignment or by an adjunct
teacher under an adjunct appointment.

Dunn testified that, as she interpreted Subdivision 3{(a),

she, as the President’'s designee, had the option of backfilling
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for the c¢lasses Hauser could not teach by either method -- by an

overload asgssignment or by an adjunct appointment. She testified
that she had almost no funds -- about $10,000 to 512,000 for the
2005-2010 fiscal year -- with which teo backfill classes and that

she backfilled for Hauser’s classes with adjunct appointments in
order to reduce the cost of backfilling. By using an adjunct
teacher to backfill for the three-credit class that was the
subject of the grievance as originally presented in June of
2009, Dunn saved $3,101.61, the difference between the $3,600
cogt of an adijunct appeintment and the $6,701.61 cost of an
overload agsignment toc the grievant.

The grievant again requested overload assignments in
similar three-credit classes, to ke taught during spring
semester of 2010, during fall semester of 2010 and during spring
semester of 2012. The Employer refused each of these reguests
for overlcad assignment, all of which were made to backfill for
the reassigned time of regular faculty. Instead, the Employer,
appointed adjunct teachers to teach those clasges, to reduce the
cost of backfilling for them. During grievance processing, the
Union notified the Employer that the original grievance
pregented in June of 2009 should be considered amended to
include the allegation that the Employer viclated the labor
agreement by refusing to assign overlcad classes to the grievant
for spring semester of 2010, for fall semester cf 2010 and for
spring semester of 2012. The Employer does not oppose inclusion
0of these claims in the original grievance. The parties agree

that the grievance, asg thus amended, shculd be decided under the



2009-2011 lakor agreement; I may sometimes refer to that
agreement simply as the "labor agreement" or as the "current

labor agreement."

DECISION

Each of the parties argues that the language of Subdivi-
sion 3({a), properly read, is clear and supports its position,
and they both make the corresponding argument that, because the
language is clear, extrinsic evidence is not needed for its
interpretation. Nevertheless, almost all of four hearing days
was used by the parties in the presentation of such extrinsic
evidence -- about bargaining history and about past administra-
tion of the language.

Accordingly, I organize this Decision by making a prelim-
inary interpretation of Subkdivision 3(a), unassisted by extrinsic
evidence, and I follow that preliminary interpretation with an
analysis of the evidence about bargaining history and past con-
tract administration -- to determine how, if at all, that inter-
pretation shculd be modified because of bargaining history or

contract administration.

First. Interpretation of the Language.

What follows is my preliminary interpretaticon of Subdivi-
sion 3(a), derived from its language alone -- but with the aid
of definitions given elgsewhere in the labor agreement.

The purpose of Subdivision 3(a}, apparent on its face, is
to limit the use of adjunct teachers. The provision does so by

requiring the Employer to use "permanent faculty" for teaching
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unless there occur certain pre-conditions, which, 1f they are
present, allow the use of adjuncts.

Subdivision 3{(a) has two sentences, the first of which is
a declarative statement that, of itself, makes no proscriptive
requirement, thus:

The Administration and the IFQ recognize that circum-

gstances may dictate that faculty tasks cannot be

accomplished within the workload of permanent faculity,
including overload.

The gecond sentence of Subdivision 3(a) is all of its
remaining text, including the three numbered "Principles" that
state alternative, but primary, pre-conditions to the use of
adjuncts, thus completing the second sentence:

When the President/designee determines that such condi-

ticns exist he/she may authorize adjunct appointments in
accordance with the following principles:

1. To meet temporary staffing needs due to enrollment
increases for which normal full funding is not
provided.

2. To meet temporary staffing needs when faculty are

reassigned to other duties or who are con
sabbatical or on other leaves of absence.

3. To teach courses reguiring special expertise
and/or to meet special programmatic needs of
departments where such expertise and needs cannot
otherwise be provided by the faculty within the
department.

Existence cof one of the staffing needs descriked in the
three Principles is a primary pre-ccondition to the use of
adjuncts. There c¢an be no adjunct appointment unless the deter-
mination to appoint an adjunct teacher is made "in accordance
with" a need described in cne c¢f the three Principles.

What I have called the Threshold Language consists of the

first gentence of Subdivision 3{a) and part of the second
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sentence -- the part that precedes listing of the three
Principles. As I describe below, the Threshold Language in its
pregent form was first adopted in bargaining for the 1995-97
labor agreement, and it has not been changed since then (though
there have been changes since then in the language of the three
Principles) .

The 19895-97 addition of the Threshold Language established
a new pre-condition tc the use of an adjunct appointment in the
following manner. The second sentence of Subdivision 3 (a)
authcerizes the Employer to use adiuncts "when the President/
designee determines that such conditions exist." The antecedent
of "such conditions" appears in the first sentence -- when
"circumstances may dictate that faculty tasks cannot be accomp-
lished within the worklcad of permanent faculty, including
cverload." The determination that "such conditions exist" must,
of course, be made in good faith, i.e., it must accord with the
meaning of Subdivision 3(a).

Thus, Subdivision 3({a) allows the use of adjuncts only
when 1) an adjunct is needed to f£ill one of the staffing needs
described in the three Principles and 2} the President or
designee makes a good faith determination that "circumstances"
dictate that the "faculty tasks” described in that Principle
"cannot be accomplished within the workload of permanent
faculty, including overload.™

In the present case, the parties agree that Hauser's
reassignment in the fall semester of 2009 satisfied one of the

pre-conditions to the use of an adjunct appeintment -- that her
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reasgignment created the staffing need desgscribed in Principle

2. The partiegs disagree, however, whether the other pre-
condition to the use of an adjunct was present -- the one
described in the first sentence of the Threshold Language. They
differ whether, within the contract’'s meaning, "circumstancesg"
dictated that the teaching of Hauser’s three-credit English
Composition class could not be accomplished by having the
grievant teach the class as an overload assignment.

The Union interprets the first-sentence pre-condition as
regquiring the use of an overload assignment to a member of the
permanent faculty 1f that faculty wmember 1) has sufficient
workload capacity or overload capacity to teach the class to be
backfilled, 2) is gqualified to teach the particular class to be
backfilled and 3) is willing tc teach the class as an overload
assignment .

Article 10 of the labor agreement, set out above, sets
the maximum worklocad cf a faculty member at fourteen under-
graduate credit hours per semester and twenty-four undergraduate
credit hours per academic year. Article 12, Section A, of the
labcr agreement, also set out above, defines an "overload" as an
agsignment "in excess of the faculty member’s workleoad," and
Article 12, Section D, entitled, "Limitation," provides that
"[nlermally, total worklcad including overload shall not exceed
sixteen (16} credits per semester and total overload shall not
exceed five (5) credits per academic year."

The grievant had regular workload assignments in the

2009-2010 academic vear totaling twenty-four credits, and thus
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she was at the maximum workload capacity set by Article 10 of
the labor agreement. She received no other overload assignment
in either semester of the 2009-2010 academic year, and thus, if
she had been assigned to backfill for Hauser in either semester
of that vyear, she could have accepted the assignment as an
overload asgignment without infringing the maximum overlocad
capacity set by Article 12, Section D. The grievant had taught
the particular English Composition clasgg that was to be
backfilled many times and was gualified to teach it.

The grievant'’'s regularly assigned worklcoad in each of the
semesters for which the amended grievance alleges a viclation
was at the maximum worklecad, but, 1f she had been assigned the
overlcad credits at issue in each such semester, she would not
have exceeded the limit set by Article 12, Section D. In each
of the sgemesters for which the amended grievance alleges a
viclation, the need to kbackfill arose under Principle 2, the
Reassigned Time Principle. With respect to each of the
additicnal claims made by the amended grievance, the Emplover
argues that financial constraint was the "circumstance" that
prevented the teaching of the classes at issue within the
grievant’s workload, including overlcad, and that the Employer
was not obligated to backfill with an overlcad assignment rather
than an adjunct appointment.

The Employer argues that Subdivisicn 3(a} should be
interpreted ag Dunn interpreted it. It urges that the
first-sentence pre-condition allowed refusal of the grievant’s

request to teach Hauser’s English Composition class as an
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overload assignment because, properly interpreted, the
Univergity’s financial conétraint could he considered a
"gircumstance" that justified the decision that such overload
teaching "cannot be accomplished within the worklecad of
permanent faculty, including overload." In addition, as I
discuss below, the Employer argues that, when the parties first
adopted the Threshold Language in their bargaining for the
1995-97 labor agreement, the Employer’s bhargaining team did not
intend that the first-gentence pre-condition be considered as
atating a preference for overload assignment over adjunct
appointment -- what the Employer has referred to as an "offer-
overlcad-first" interpretation..

In summary, the parties’ arguments about the first-
gentence pre-condition are the following. For the Union, the
"circumstances" that may indicate that a faculty task "cannot be
accomplished within the workload of a permanent faculty member,
including coverload," are three. First, there must be a lack of
capacity within the total teaching load limits of permanent
faculty, i.e., both workload and overload limits, as set by the
labor agreement. Second, even if a permanent faculty member has
cverlcad capacity to teach a c¢lass, the member must be qualified
to do the teaching. Third, the faculty member must be willing
to teach the clasg. The Employer argues for a broader inter-
pretaticn -- that the "circumstancesgs" allowing a determination
that a faculty task "cannot be accomplished within the worklcad
of a permanent faculty member, including overload," may alsoc

include financial constraint that justifies appointment of an
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adjunct teacher at less cost. In addition, the Employer argues
that its negotiators have never intended that Subdivision 3 (a)

required it to offer overload first.

Second. Bargaining History.

The primary witnesses who testified about the bargaining
history of Subdivision 3(a) were David L. Simpson and Anne F.
Weyandt . Simpson was President of the IFC from 1%7% through
1984. He participated in contract negctiations for the Union
during his tenure in that office, and he continued to do so
through the bargaining that led to the adopticn of the 199%-2001
lzbor agreement. Weyandt was emploved by MnSCU and its
predecessor, the Minnesota State University Beoard, for about
twenty-six years, much of that time spent working in labor
relations. The fcllowing is a summary of evidence about the
history of bargaining about the use cf adjunct teachers, taken
mostly from their testimony.

The 1983-85 Labor Agreement. The Union has attempted to

limit the use of adjunct teachers at least since the 1583-85
labor agreement. The record does not include exact text of the
provision from the 1983-85 agreement relating to adjunct appoint-
ments. It appears that it was the same as the text from Article
21, SBection D, Subdivision 3, of the 1985-87 agreement, parts of

which are set out below:

Adjunct appointments. An adjunct faculty member shall
not teach more than eight (8) credits in any one (1)
academic gquarter nor more than twelve {(12) credits in any
one (1) academic year. . . The President or his/her
designee shall consult with the department concerning the
need for hiring adjuncts. The department shall be
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responsible for evaluating the academic credentials of
candidates and making recommendations to the Pregident
for such appointments.

The 1987-89 Labor Agreement. This agreement adopted for

the first time versions of the three "Principles" that are still
referred to as such in Subdivision 3{a) of the current labor
agreement., Article 21, Secticn D, Subdivigion 3(a), of the
1587-89 labor agreement is set out below:

a. Adjunct appointments may be used in accordance with
the following principles:

1. To meet temporary staffing needs due to enrollment
increases for which normal full funding is not
provided.

2. To replace faculty who are on leaves of absence of
less than one vyear.

3. To teach courses requiring special expertise

and/or to meet special programmatic needs of
departments where such expertise and needs cannot
otherwise be provided for within the resources of
the department.

The Labor Agreements of 1689-91, 1891-93 and 1953-§5.

The parties made no change in Subdivision 3{a) in their next
three labor agreements, except for the redesignation of the
section of Article 21 in which Subdivisicn 3 (a}) appeared as
"Section E" rather than as "Secticon D." Thusg, from the 1987-89
agreement through the 19%3-95 agreement, Subdivisicn 3 (a)
permitted the Employer to use adjunct appointments "in accordance
with" three Principles, i.e., to fill three staffing needs,
which I describe as a staffing need tempcorarily caused by
Enrollment Increase (Principle 1), a staffing need temporarily
caused by the leave (later, to include Reassigned Time) of
permanent faculty (Principle 2) and a staffing need caused by
the lack of rescurces in a department to provide Special

Expertise or tc meet special programmatic needs (Principle 3) .
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In those four labor agreements, Subdivision 3{a) was an
express statement of authority to use adjunct appointments --
but an authority limiting their use to the purposes described in
the three Principles. The Threshold Language that preceded the
statement of the three Principles was perfunctory then, lacking
in the new pre-condition that was to be adopted in the 1995-97
labor agreement. Thoszse four labor agreements did not address
expressly whether those uses of adjunctgs would be permitted or
prohibited if such use would cause a permanent faculty member to
lose overload work.

The 1995-97 Labor Agreement. In June of 1995, as

bargaining began for the 1995-97 labor agreement, the Union
presented a "concept statement," indicating that it wanted a
numerical limit on adjunct appointments at each university.

In July of 1955, the Employer proposed the following
language, amending Subdivision 3(a):

An adjunct appointment is for a specified pericd and
percentage of time and may be used for the following

purposes:

(1) To meet temporary staffing needs.

(2) To replace faculty who are reassigned to other
duties or who are on leaveg of absence.

(3] To teach courses requiring special expertise or to

meet programmatic needs.
On November 16, 19385, the Union proposed the following
language, to amend Subdivision 3 (a):
When qualified department faculty are not available,

adjunct appointments may be used in accordance with the
following principles:

(1) To meet temporary staffing needs due to enrollment
increases for which normal full funding is not
provided.
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{23 To replace faculty who are reassigned to other
duties or who are on leaves of absence of less
than one vyear.

(3) To teach courses requiring special expertise
and/or to meet special programmatic needs of
departments where such expertise and needs cannct
otherwige be provided for within the resourceg of
the department.

Thus, atter the parties’ first exchange of language
propoesals to amend Subdivision 3(a), the Employer had proposed
that it have authority under Principle 1 to use adjuncts "to
meet temperary staffing needs," a substantial broadening of
autherity, eliminating the requirements of a temporary
enrcllment increase and of the lack of "normal full funding."

In additicn, the Employer’s proposal for Principle 2 would have
added expresgs authority to use adjunct appointments to replace
faculty "reassigned to other duties" as well as faculty on leave
of absence. The proposal would have continued the language of
Principle 3 without change.

The Union’e first proposed language change would have
made a substantial change in the Threshold Language that
precedes the three Principles. For the first time, the Union
made an express proposal that adjunct appointments could be used
only when "qualified department faculty are not available,” even
1f the adjuncts were to be uged "in accordance with" one of the
three Principles. This proposal of the Union retained the
previous language of Principles 1 and 3, but it conceded adding
to Principle 2 the use of adjuncts to replace faculty reassigned
to other duties,

Bargaining notes taken by Reede Webster, a member of the

Employer’s bargaining team, show that the parties understood

that the Unicn’s propogal would require management to use
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overload assignments cof "available" gualified department faculty
before appointing an adjunct teacher to fill the staffing needs
described in any of the three Principles. Wevandt testified
that she so understocd the Union’s propesal and that the
Employer opposed that requirement. At a bargaining meeting the
following day, November 17, 199%, Wevandt told the Union
negotiators that the Emplover did not agree with what the Union
had proposed the previcus day and that the Employer "couldn't
and wouldn't guarantee overload."

On November 22, 1995, the Employer presented the
follewing proposal toe the Union:

Adjunct appointments may ke used in accordance with the
following principles:

(1) To meet temporary staffing needs due to enrcllment
increases for which normal full funding is not
provided.

(2) To replace faculty who are reassigned to other
duties or who are on sabbatical or other leaves of
absence.

(3} To teach ccourses requiring special expertise

and/or to meet special programmatic needs of
departments where such expertise and needs cannot
otherwise be provided for within the resources of
the department.

This proposal returns to the 19293-95 language of
Principle 1, it continues the language of Principle 2, and for
Principle 2, it continues the addition of a staffing need caused
by reassigned time and adds sabbatical leave replacement ag one
of the leaves for which adjunct teachers may be used. The
proposal does not, however, accept the Unicn’s previous proposal

of Threshold Language that would allow the uge of adjunct

appointments only when qualified faculty were '"not available.!
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Instead, it returns to the perfunctory Threshold Language of the
1993-95 labor agreement, stating no new pre-condition to the use
of adjuncts.

Cnn November 30, 1995, the Union presented a proposal that
retained the Threshold Language of its previcus proposal, i.e.,
that adjunct appointments could be used only when gualified
department faculty were "neot .available." This preoposal did,
however, accept the Emplover’s last proposal to add sabbatical
leave replacement to Principle 2.

During the first several days of December, 1595, the
parties met several times discussing Subdivision 3(a). The
Union continued its proposal that the Threshold Language require
that adjunct appointments be used only when qualified department
faculty were "not available," and the parties continued to
understand that this proposal was intended to require the
asgignment of gualified department faculty who had overload
capacity before an adjunct appointment.

The Employer’s bargaining notes show this discussion on
December 1, 1995, between Jeffrey Frumkin, chief negotiator for
the Employer, and Edward Twedt, the Union’'s President:

Frumkin: Subdivision 32{a) -- Union’s pecsition that this

language says that before adjunct can be hired

there must be determination that there is not a
faculty member available toc teach an overleoad

course.

Twedt : That hasg always been our interpretation of the
contract. Understand that you disagree with
that.

The Emplover’s notes show that on the next day, December

2, 1995, Frumkin teold the Union negotiatcers that management "had
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heard the Union’s concerns about having some control" over the
use of adjuncts, that he would continue to look at Subdivision
3{al "to strike some sort of balance" and that management "won't
negotiate "type of staffing level and what type of faculty will
get assignment." Twedt said that "management had already
submitted some issues in negotiation.” Frumkin responded "we're
not going to expand that." A Union negotiator said, "vou'd like
us to expand what is in contract," and Frumkin said, "recognize
that this has to be addressed with respect to abuse of
disgcreticon. "

On December 9, 1995, the Employer proposed the following
language for Subdivigion 3(a):

When gualified faculty are not available to provide

instruction as part of a normal teaching load, adjunct
appolintments may be used in accordance with the following

principles:

(1) To meet temporary staffing needs due to enrocllment
increases when full funding is not provided.

(23 To replace faculty who are reassigned to other
dutieg or who are on sabbatical or other leaves of
absence.

(3} To teach courses reguiring special expertise

and/or to meet special programmatic needs of
departments where such expertise and needs cannot
ctherwise be provided for within the resources of
the department.

During discussions on December 9, 1%%5, the parties
reached agreement about the language of Principle 2, set ocut
below, but they continued to bargain about the Threshcld
Language:

When less than full time replacement is provided to a

department for faculty whe are on reassignment tc other

duties or wheo are on sabbatical or other leaves of
absence.
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Simpscn testified that the Union rejected the Threshold
Language the Employer proposed on December 9, 1995, because the
Union interpreted the word "normal" in that proposal as a
reference only to the normel workload of faculty, thus implying
that the proposal would allow adjunct appointments ahead of
overload agsignments. The Union continued to propose that
adjunct appointments should not be used ahead of overlcoad
assignments of qualified permanent faculty, and it argued that
the cost difference between an overload assignment and an
adjunct appointment was not significant.

Weyandt testified that her notes of the bargaining on
December 2, 1995, show that the Union argued that if the parties
could not agree on changeg to Subdivision 3(a), they should
"return te current contract language" and that the Employer
rejectad that suggestion.

Frumkin took a new job in late December, 1995, and
Weyandt became the chief negotiator for the Employer. It
appears that the parties met briefly on January 13, 1996,
without progress. The next bargaining about Subdivision 3i{a)
occurred on February 23, 1996, when the parties met in
mediation. At that meeting, the Union proposed what it had last
proposed in December of 1995, except that its proposal included
the statement, "the following or return to current language."

On March 9, 159%6, the Emplcyer again proposed Threshold
Language that would have returned t¢ the Threshold Language of
the previcus labor agreement: "Adjunct appointments may be used

in accordance with the following principles." The proposal
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would have retained the previous language of Principles 1 and 3,
and it would have adopted the changes in Principle 2 that the
parties agreed to on December 9, 1995. The Union did not accept
this proposal.

On April 19, 1996, the Union proposed the following

language when the partieg began their meeting:

a. The Administration and the IF0O recognize that
circumstances may dictate that faculty tasks cannct be
accomplished within the workload of permanent faculty,
including overlcad. When the Pregident/designee
determines that such conditions exist he/she may
authorize adjunct appointments in accordance with the
fellowing principles:

(1) To meet temporary staffing needs due to enrollment

increases for which normal full funding is not
provided.

(2} When less than full-time replacement is provided
to a department for faculty who are reassigned to
other duties or who are on sabbatical or other
leaves of absence.

(3} To teach courses requiring special expertise
and/or to meet special programmatic needs of
departments where such expertise and needs cannot
otherwise be provided for within the regources of
the department.

Normaily, adjunct appointments are used only when
qualified department faculty are not available.

Weyandt testified that, when Union negctiators presented
thig new language to the Employer, they indicated that the last
sentence -- "Normally, adjunct appeointments are used only when
gqualified department faculty are ncot available" -- should not
have been included as part of the proposal. Matthew Hyle, a
Union negotiator, testified that the sentence had been
mistakenly included in the Union'’s typed presentation and that
it was te be disregarded. Simpson testified that "we gimply

felt that there was no reagon" to include this sentence because
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"it was taken care of" with the new Threshold Language "and we
didn’t need it in there."

On April 20, 1%96, the Emplover’s negotiators accepted
the language of Subdivision 3(a) as proposed by the Union the
previous day, excluding the sentence that began, "Normally,
adjunct appointments" -- the sentence the Union had deleted from
the language it first presented on April 19, 19946. This
acceptance by the Employer ended the parties’ bargaining about
Subdivision 3{a) during their 1%9%5-97 negotiations, and the
Threshold Language has not been changed since then -- though, as
T note helow, the parties did make later changes in the language
of Principles 2 and 3

Simpson testlified that when the Union’s negotiators
propcsed the new Threshold Language on 2pril 19, 1996, they
thought that it might settle the dispute about Subdivision
3{a). He testified that both sides would gain gsomething from
the new Threshcld Language. According to Simpson, the Union
would gain what it had sought throughout bargaining, a clear
statement of the right of qualified permanent faculty to be
preferred over adjuncts for teaching work described in the three
Principles -- if the work was "within the worklcad of permanent
faculty, including overload."

Simpscn testified that the new Threshold Language also
answered an cbhjection the Employer’s negetiatcors had voiced
during bargaining -- that, even if permanent faculty with over-
load capacity had preference over adjuncts for the teaching work

described in the three Principles, there might be times when
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a faculty member claiming the work, though qualified, was not
best qualified for the teaching. Simpson testified that the new
Threshold Language gave the President or designee some
discretion to determine that a faculty member with overload
capacity was less suitable for the teaching work being
considered than an availlable adjunct teacher. He testified,
however, that, 1in such a case, the determination that
"circumstances" dictated the use of an adjunct would be subject
to grievance.

Weyandt testified that the Emplover’s nedotiators did not
interpret the new Threshold Language as requiring the use of
overload assignments before the use of adjunct appointments.

She also testified that, with the Union’'s deletion the previous
day of the sentence beginning "Normally, adjunct appointments,”
she thought the Threshcld Language remaining did not require
overlcad assignments before adjunct appolintments.

Neither Simpson nor Weyandt testified that the parties
had any overt discussion about the primary issue now before me
-- whether the new Threshcld Language required the use of
overload assignments befcre the use of adjuncts. No evidence
was presented that either party mentioned financial constraint
as a possikle "circumstance" within the meaning <f the phrase,
"cilrcumstances may dictate that faculty tasks cannot be
accomplished within the workload of permanent faculty, including
overload."

The Union presented in evidence notes that were taken on

April 20, 1996, by the person on its bargaining team who was
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assigned to take notes. The notes show the following entry

about Article 21:

CO [Chancellor’s Office, i.e., the Employer’s
negetiators] : Article 21, highlight areas where we’'re
having differences. Page 3, adjunct appointments. We
agree with the adjunct issues, vou’'ve addressed and we
agree with the language you proposed vesterday.

The Bover Crievance. 0On November 7, 1995, the Union

served on the Employer a Step IIT grievance, which, it appears,
had been initiated at Step I in March of 1994. That Step IIL
grievance was presented for decision to Arbitrator John W. Boyer
without testimony, on a record consisting of affidavits,
documents and written argument. The record was closed on
January 14, 19§7, and Arbitrator Boyer issued his Award on March
21, 1997. {I refer to this grievance and to the resulting Award,
using Arbitrator Boyer’s name to identify it.)

The Boyer grievance alleged that the Employer had
viclated Subdivision 3 (a) of the parties’ 1993-95 labor
agreement by using adjunct appointments to meet Special
Expertise staffing needs described in Principle 3. Relevant
parts of the 1993-95 version of Subdivision 3(a) are set out
below:

a. Adjunct appointments may be used in accordance with

the following principles:
(1)
2y ...
{3) Tc teach courses requiring special expertise
and/or to meet special programmatic needs of
departments where such expertise and needs cannct

otherwige be provided for within the rescurces of
the department.
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The language of Principle 3 in the 19393-95 labor
agreement was the same as the language of Principle 3 in the
1995-1297 labor agreement. The Threshold Language, however, was
different. In the 1993-95 labor agreement, the Threshold
Language ("Adjunct appointments may be used in accordance with
the following principles:") did not limit the Ewmployer’s author-
ity to use adjuncts to meet any of the three staffing needs
described in the three Principles, whereas, in the 1995-97 labor
agreement, ag I have described in detail above, the parties made
a substantial revision of the Thresheold Language, adding a new
pre-condition teo the use of an adjunct appeintment -- that, in
addition to a staffing need described in one of the three
Principles, there must exist "circumstances" that "dictate"
"that faculty tasks cannot be accomplished within the worklcad
of permanent faculty, including overload."

The parties entered into a pre-hearing stipulation in the
Boyer Grievance, agreeing that Arbitrator Beoyer should decide
the following primary issue:™

Whether Subdivision 3{a), Principle 3, . . . of the

[1993-95 labor] Agreement (Adjunct Appointments} requires

the Employer to offer overlcad te faculty members in the

department, pursuant tc the language of Article 12

(Overlocad Pay and Non-Instructicnal

Activities) who have the needed Special Expertise cr who

are capable of satisfying the special programmatic needs

of the department prior to hiring adiuncts under
Principles 1, 2 and 3.

* I trangpose contract references to the style used in the
present case.
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Arbitrator Boyer's discusgion of this issue centered cn
the text of Principle 3 and, particularly, on the phrase "within
the resources of the department." He decided that the
"regources" of the department did not include the unused
overload capacity of a qualified faculty member, even if that
member had the needed Special Expertise or could satisfy special
programmatic needs cof his or her department. Arbitrator Boyer
also decided that, as used in Principle 3, the "rescurces of the
department" should be read to include financial rescurces €o
that, in the proper case, the lack of financial rescurces would
provide the Employer with authority to use an adjunct appoint-
ment to provide Special Expertise or tc satisfy special
programmatic needs.

The parties concluded their bargaining about the 1995-97
version of Subkdivision 3(a) in April of 1%%6, and they executed
that labor agreement in July of 19296, months before the
December, 19%6, pregentation of written argument in the Bover
Grievance and before Arbitrator Bover’s Award of March 21,

1887. Neither the parties’ arguments nor Arbitrator Boyer’s
Award alluded to the change made in the Threshold Language in

the 1995-97 labor agreement. Because Arbitrator Boyer was
interpreting the 1993-95 versicon of Subdivision 3(a), with its
merely perfunctory Threshold Language, hie Award has little, if
any, relevance in interpreting the new and still extant Threshold
Language added during 19%5-97 bargaining (though, as I nocte
below, the Bmplover argues that the Union’s response to the

Bover Award in later bargaining should be viewed as a concession
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here that the Union's interpretation of Subdivision 3 (a) is not
correct) .

The 1997-%9 Labor Agreement. In barcaining for the

1997-95 labor agreement, each of the parties made propocsals for
change in Subdivigion 3{a), but neither side was successful.

The Employer argues, however, that the Union‘s proposals, though
unsuccessful, should serve as an admission that the new Threshold
Language, which was added with the 1995-3%7 labor agreement, doces
not reguire the Employer to give overload assignments priority
over adjunct appcintments when staffing to meet a need described
in one of the three Principles.

When bargaining began for the 1997-99 labor agreement, in
June of 1997, the Union made ne proposal for change in Subdi-
vision 3(a). By early 1998, however, as bargaining continued,
both parties had proposed changes in Subdivision 3(a}. The
Employer proposed changing the language of Principles 1 and 2 to
the following:

(1) To meet temporary staffing needs due to enrollment

changes.

{(b) To meet temporary staffing needs when faculty are
reassigned to other duties or are on sabbatical or on
other leaves of absence.

The change in Principle 1, proposed by the Emplover, elim-
inated the requirement that "normal full funding" not have been
provided 1f the Employer wanted to use an adjunct appointment to
meet a staffing need caused by an enrollment increase.

The change in Principle 2, also propogsed by the Employer,

ig a re-phrasing of the language that was changed in bargaining
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for the 1995-97 labor agreement, which expressly states that
temporary staffing needs caused by reassignment of faculty or by
absence of faculty taking sabbatical or other leaves are
eligible for backfilling by adjunct appointment.

The Union proposed changing the language of Principle 3
to the following:

(3) To teach courses requiring special expertise and/or
to meet specilal programmatic needs of departments
where such expertise and needs cannct ctherwise be
provided within the department.

The c¢hange proposed by the Union in the language of
Principle 3 would have deleted the words, "the resources of,"
thus eliminating the words upon which Arbitratcor Boyer based his
decision 1) that the concept of department "rescurces" was sSo
broad as to include "physical and/or financial resources,
including the availability of staff or classroom space, the
utilization of alternative staffing options such as graduate
teaching agssistants, etc.," but 2) Lthat Lhis breadth of the
"resources" concept implied exclusicn of the use of overload
assignments as within the "resources" of the department.

The Employer argues here that, even though the Union's
1597-99 proposal to change the language of Principle 3 was not
succegsful, the making of that proposal indicates that the Union
considered the Threshold Language adopted in 1995-97 bargaining
to be insufficient to give overload assignments priority ahead
of adjunct appointments.

To this argument, the Union responds that, in proposing

the elimination of the ccncept of "resources" c¢f the department
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from Principle 3, it was merely responding to what it believed
was Arbitrator Boyer’s misinterpretation of that phrase in
Principle 3.

I do not consider the Union’s 1%97-99 proposal to change
the language of Principle 3, as conceding that the new Threshold
Language gives no priority to overload assignments over adjunct
appointments. Arbitrator Boyer’s interpretation of "resources,'
ag used in Principle 3, can be read as allowing the Employer,
independent of the new Threshold Language, to consider finances
and cther attributes he identified as "resources" when deciding
about the use of adjuncts to meet Principle 3 staffing needs.

If the "resocurces" concept, as described by Arbitrator Boyer,
remained a part of Principle 3, it would be possible in a future
digpuLe that, at least for Special Expertise staffing needsg,
financial consgiderationg might be held relevant, even if the
Threghold Language is interpreted as the Union urges. For this
reason, I do not ccngider the Unicn’s effort to eliminate the
"resources" concept from Principle 3 as implying a concession
that the Employer’s interpretaticn of the Threshold Language is
*

correct.

The 1999-2001 Labor Agreement. This agreement made no

change in the Threshcld Language of Subdivigion 3(a), but it did

* % Similarly, Principle 1 alsc includes language that,
independent of the Threshold Language (and, therefore,
with possible superseding effect, whatever interpretaticn
ig given to the Threshold Language)}, would make funding
relevant to the authority to use adjunct teachers -- when
"normal full funding is not provided" to accommodate a
staffing need resulting from enrollment increases.
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make changes in the language of Principles 2 and 3. The parties
agreed teo the Employver’s proposal to amend Principle 2 to the
following:

(2) To meet tempcrary staffing needs when faculty are
reassigned to other duties or who are on sabbatical
or on other leaves of absence.

This change eliminated the condition, "when less than
full time replacement is provided to a department," but it
cocntinued unchanged the staffing need addressed: to replace
faculty "who are reassigned to other duties or who are on
sakbbatical cor on other leaves of absence."

The parties also agreed to the Union‘s proposal to amend
Principle 3 to the following:

(3) To teach courses requiring special expertise and/or
to meet gpecial programmatic needs of departments
where such expertise and needs cannot otherwise be
provided by faculty within the department.

Thus, in bargaining for the 1999-2001 labor agreement,
the Union gained what it had sought in 1987-9% bargaining -- the
elimination of the "resources" concept from Principle 3.

The Employer pregented the testimony of James G. Jorstad,
a member of its bargaining team for the 1999-2001 labor
agreement. He testified that, in proposing the ultimately
successful change in the language of Principle 3, the Union
negotiators did nct indicate that they wanted to eliminate the
"regsources" concept in Principle 3 because they thought it might
be interpreted as an authorization to use adjuncts for Special
Expertise needs, independent of the priority given, in their

view, to overlcad assignments by the 1955-97 Threshold Language.
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The Employer makes an argument similar to the one
described above in my discussion of the Union’s unsuccessful
proposal to eliminate the "resources" concept from Principle 3
during 199%7-99 bargaining -- that the Union‘s making of the
proposal implies an interpretation ¢of the Thresgshold Language
consistent with the one the Employer advocates here.

Again, becauge Arbitrator Boyver’'s Award can be inter-
preted as giving the "resources" concept of Principle 3 a
superseding and independent effect over whatever interpretation
is given to the Threshold Language, I do not consider the Union's
interest in eliminating the "resocurces" concept from Principle 3
as implying doubt abkout its view that Threshold Language

"circumstances" do not include financial congiderations.

Third. Contract Administraticon (Practice) .

The parties presented evidence about administration of
Subdivision 3{a) at several of the seven universgitiez in the
university system since the 1995-97 Threshold Language was
adopted. That evidence describes occurrences at some
universities in the seven-university system., AL some
universities, in some years, the use of adjunct faculty went
unchallenged by local Faculty Asscciaticns, despite the
existence of overlcad capacity among qualified permanent
faculty. At other universities, in other years, there was
successful resistance to such usge of adjunct teachers. This
evidence does not show uniformity of practice.

In additicn, this evidence shcows only how particular

univergitieg and their local Faculty Assoclations administered
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Subdivision 3{a). It does not show how those who have authority
to contract for the parties -- the representatives of MnSCU and
the IFC -- administered Subdivigion 3(a). It would subvert that
authority to permit local representatives cf labor and
management to create permanent amendments of the parties’ labor
agreement -- whether by practice or by express agreement.

I find, therefore, that the evidence shows neither a
consistency of practice throughout the seven-univerity system
nor the requisite mutual acceptance of the practice, i e.,
awareness and acceptance of it by representatives responsible

for contract negotiation and administration.

Subdivision 3(a} Interpreted, with Bargaining History.

As I have written above, my preliminary interpretation of
Subdivision 3(a} is that it gives the Employer authority to use
adjunct teachers only if two pre-conditions exist. First, there
must be a staffing need described in cne of the three Principles,
and second, there must be "circumstances that dictate that fac-
ulty tasks cannot be accomplished within the workload of perma-
nent faculty, including overload." The parties agree that in
the present case the staffing need described in Principle 2 was
present, thus meeting the first pre-condition.

As the Employer peoints out, the word "circumstances,!
gtanding alone, has a breoad definition, one that in its general
gense i1g the equivalent of "conditionsg." Here, however, such a
brcad meaning of "circumstances" 1s narrowed by the restrictive
clause that follows it: "circumstances" that "may dictate that

faculty tasks cannot be acccomplished within the workload of
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permanent faculty, including overload." The express focusgs of
this defining clause is the total teaching load limite of
permanent faculty -- not only the "workload" limits, but the
"overload" limits as well. If the words of the restrictive
clause are translated intc definitions appropriate here, its
meaning becomes more apparent. Thus parsed, the whole of the
pre-condition created by the Threshold Language adopted in
1995-97 bargaining is the following. To use an adjunct teacher,
the President/designee must determine {in good faith) that
circumstances exist that make the needed teaching {as described
in one of the three Principles) impossible to do (i.e., that it
"cannot be accomplished") within the total teaching lcocad limits
of permanent faculty.

The Employver argues that the Thresheld Language should
net be interpreted as an "offer-overload-first" requirement. I
agree that the provigion does not overtly state the order in
which the Employer must chooge between overlcad assignment and
adjunct appointment when backfilling for a staffing need.
Neverthelegs, it 1s clear that the function of the Threshold
Language 18 to state a pre-conditicon to the use of an adjunct
appointment. The language clearly means that unless one of the
"circumstances" described in the defining clause is present, the
Employer may ncot use an adjunct appointment to backfill for the
staffing needs described in the three Principles. The effect of
the provision, as written, i1s to preclude the use of an adjunct
appointment unless there is present a "circumstance" described

in the defining clause that follows. Thus understood, the
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Threshold Language can ke described, not as an "offer-
cverleoad-firgt" requirement, but, to use a similar succinct
phrase, as an "offer-overload-unless" reguirement. Unless this
pre-condition to the use of an adjunct appointment 1s present,
the needed teaching must be done by assignment of qualified
rermanent faculty who have not exhausted total teaching load
limits and who are willing and available to do the needed
teaching.

The interpretation described just above 1s clearly stated.
Neverthelegg, it doeg not regolve the partieg’ disagreement
about what "circumstances" they intended to include as those
that "dictate that faculty tasks cannot be accomplighed" within
the total wcrkload of permanent faculty. It is plausible to

interpret the word "circumstances” as fully defined by the

defining clause that follows the word: that authority to use an
adjunct teacher arises only if the accomplishment of the needed
teaching is made impossible by exhaustion of the total load
limits of qualified permanent faculty. That interpretation
limits the meaning of "circumstances" to the conditions that may
caugse exhausticn of the total teaching locad limits of permanent
faculty -- such conditions as 1) the lack of any additicnal 1locad
capacity, 2) the lack of qualifications of those who may have
additional load capacity or 3) the lack of availability of those
who are qualified and have additicnal lecad capacity. This
interpretation treats inclusion of the clause that follows
"circumstances" ag showing an intention to limit the meaning of

that word to those conditions.
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Indeed, the Unicon argues for this interpretation, but it
concedes that this interpretation of "circumstances" should be
expanded slightly to allow determination by the President/
designee that lesgss than entirely suitable qualifications cf
available permanent faculty may be considered as a "circumstance!
indicating that "faculty tasks cannot be accomplished." The
Union argues that such an interpretation, expanding the
definition of "circumstances" beyond what is expressed in its
defining clause, 1g justified because, during 1995-$7 bargaining,
the partieg disgcussed the subject of pogsible doubt about
guitable gualificationsg. According to the Union, this slightly
breocadened interpretation, would provide the Presgident/designee
the right te make a grievabkle comparison of gqualifications when
determining whether to use an adjunct appointment or an overlocad
agsignment.

The Union argues, however, that in that bargaining abkout
the Threshold Language, the parties did not refer to financial
constraint as a circumstance that would justify a determination
that needed teaching could not be accomplished within the total
load limits cof permanent faculty.

The Employer argues that "circumstances" should be
interpreted as Dunn did in the present case. As noted above, in
her email of June 11, 200%, she wrote to the grievant and Hauser:

The College has not been backfilled for [Hauser’s]
reassignment at the overload rate but rather at the
adjunct rate -- go the tasgk can’t be accomplished in
regular faculty lecad due to reassignment and it can’t be

accomplished at the overload rate because there is not
encugh money, therefore we can assign adjuncts.
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Thug, Dunn interpreted the pre-conditien to the use of
adjunct appcintment described in the Threshold Language as
meaning that low funding of the College for needed backfilling
would cualify as a "circumstance" dictating that "faculty tasks
cannot be accomplished within the workload <¢f permanent facultby,
including overlcad.” More particularly, she testified that the
approval by the Universgityv’'se Pregident of Hauser’'s reaggigned
time for performance of her HLC ccordination authorized
backfilling for that time only at the cost of an adjunct
appointment .

The evidence shows that, because of the recession that
began in 2008, funds available to the University were reduced by
abcut $2 million for the biennium beginning July 1, 200%, and
ending June 30, 2011. The University allocated $676,000 of the
reducticn for the first year, 2009-2010, to the Department of
Academic Affairs, and, of that reduction, $240,200 was allocated
to the College. Of the College’s budget reduction, $72,600 was
achieved by elimination of a wvacant posgition in Geology, $40,000,
by elimination cf a fixed-term positicn in English and $127,500,
by "Salary Savings/Adjunct, Turnover, Overload." 1In the
following fiscal year, 2010-2011, the budget reductions for the
College were in the gsame amounts.

Dunn testified that she had scources of funding cther than
Academic Affairs and that some of that funding was available for
overload assignment or adjunct appointment. She testified that
when she completed her projected staffing for the fiscal year

2008-2010, out of a total budget of $1.17 million, she had a
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"razcr thin margin" -- about $10,000 to $12,000 -- with which to
pay for unexpected staffing needs to be filled by overload
assignment or adjunct appointment.

For the following reasons, I sustain the claim made by
the original grievance -- that the Employer violated Subdivision
3{a) by denying the grievant’s reguest for an overload assignment
to backfill for Hauser’s reassigned time in the fall semester of
200%. First, the most reasonable reading of the Threshold
Language is that the word "circumstances" is fully defined in
the defining clauge that fcolleows that word. Thus read, the
language means that the Emplcoyer has authority to use an adjunct
teacher to meet one c¢f the staffing needs described in the three
Principles only in circumstances defined in that clause -- when
the needed teaching is made impossible by exhaustion of the
total load limits of gualified and available permanent faculty.
Conditicns that cause a lack of total teaching load capacity of
permanent faculty who are gualified and available to do the
needed teaching are the intended "circumstances" that may
prevent accomplishment of that teaching -- thus meeting the
pre-condition te the use of an adjunct appointment.

Second, the Employer argues that the University
President’s decisicn to authorize the less expensive adjunct
appointment as a backfill for Hauser’s reassigned time in the
fall of 2009 was a reascnable business decision, made because of
financial constraint, and that, as such, it should be considered
a "circumstance" that made backfilling with an overload

agssignment of permanent faculty impossible. Nothing in the
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bargaining that led to adeption of the Threshold Language in
1995-97 negotiations indicates that the parties intended
financial constraint to operate as a circumstance that would
indicate the impossibkility of deing the needed teaching -- or
that the parties intended that funding decisions made by the
President/designee shculd contrcel whether permanent faculty
would be considered unable to accomplish needed teaching within
their total teaching load limits.

Third, when the parties have intended insufficient
funding to be a facter in determining whether use of an adjunct
appointment 1s authorized, they have expressed that intention
clearly -- as in Principle 1, which states one of the three
staffing needs that may be met with an adjunct appointment:

To meet temporary staffing needs due to enrvollment

increases for which normal full funding is not provided.

Fourth, even if, arguendo, the Threshold Language were
interpreted to include financial constraint as an intended
"circumstance" dictating that faculty tasks cannot be
accomplished within the total lcad limits of permanent faculty,
the evidence here shows that the overload teaching the grievant
asked to backfill during fall semester of 200% could have been
accomplished within the limited funding Dunn had available.
Dunn testified that she used an adjunct appointment for that
backfill because she was directed to do so by the University’s
Pregident and because she wanted to reduce its cost. At the
start of the 2009-2010 academic year, she made budget plans for

the entire year. Those plans included z substantial number of
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adjunct appointments, some of them to backfill for twenty-seven
credits of reassigned time in the English Department in spring
semester of 2010. Dunn testified that, after her planning, she
had only %10,000 to $12,000 remaining for all of the 2009-2010
fiscal year, with which to backfill classges. She wanted to
retain that amount sco that, if an emergency arcse requiring her
to backfill for additiconal reagsigned time during the vyear, she
would have funds to do so.

This evidence, however, shows that Dunn had suffigient
funds availabkle to apprcve the grievant’s request for an
overload assignment in the fall semester of 2009. The
additicnal cost of deing so would have been $3,101.61, leaving
her a balance of about $7,000 to $9,000 to meet any additional
need to backfill during the year. In Dunn’s email to the
grievant and Hauser of June 11, 2009, she made the determina-
tion, as the Pregident’s designee, that the task to be
backfilled for Hauser’'s reassigned time "can't be accomplished
at the overload rate bhecause there ig not encugh mcney, therefore
we can assign adjuncts."

Even if the Threshold Language is read ac broadly as the
Employer proposes -- to include considerations of financial
constraint -- the clause defining "circumstances" requires that
any such circumstance dictate that the task at issue "cannot be

accomplished" because of that circumstance. It is understandable

that Dunn wanted to husband her remaining financial resocurces,
but her determinaticn was not accurate that she could not pay to

have the grievant accomplish the teaching task at issue as an
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overlcad assignment. For the reasons stated above, T rule that
denial c¢f the grievant’s request for an overload assignment

during fall semester of 2009 viclated Subdivision 3({a).

Remedy.

The Union seeks damages in behalf of the grievant in the

fellowing amcounts:

For loss of the pay the grievant would have received for
teaching three credits of overload in each of three
academic years, 2009-2010, 2010-2011 and 2011-2012, an
amcunt as shown by the evidence, to be $6,701.61 per
year, or a total cf $20,104.83.

For the losg cauged by reduction in the grievant’s
retirement annuity "directly attributable to the denial
of overload assignments," which the Unicn calculateg to
be $31,070.21.

Priority in Selection for Overload. Among the arguments

the Employer makes about remedy is the feollowing. In each
academic year for which the grievant alleges the right to teach
an overlcad c¢lass, the grievant was only one of ten or eleven
permanent faculty members in the English Department who could
have taught the class as an overlcad assignment. The Emplover
points out that there is nc selecticon system established, either
by the labor agreement or otherwise, that would give the
grievant priority ameng all permanent faculty to teach an
overload class in place of an adjunct teacher. The Employer
argues that, because of the lack of such a selection system, the
grievant had only a chance cof about 9% to 10% that she would be
selected to teach a class that was allegedly misassigned to an

adjunct teacher. The Employer argueg, therefore, that the
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Union‘s claims for damages arising from viclation of Subdivision
3{a) should not be awarded because they are speculative.

I accept the Union’s response to this argument, as
follows. In each cf the three academic years for which the
grievant alleges denial of her Subdivision 3(a) right to an
overload assignment, she requested the assignment and grieved
the denial. The evidence dces not show that other permanent
faculty of the English Department suffered similar denials of
overload regquests for those classes. In the absence of such
evidence, the argument suggesting a possible selection contest
for the overload assignments requested by the grievant lacks a
needed premise.

The 2005-2010 Academic Year. Aside from substantive

arguments relating to interpretation of Subdivision 3(a),
discussed above, the Employer makes no additional argument
cpposing the recovery of the pay the grievant would have
received for three credits of overload in the 2009-2010 academic
yvear. Accordingly, I rule that she ig entitled to recover
86,701.61 for loss of the pay she would have received for teach-
ing three credits of overload in the 2009-2010 academic vyear.

The 2010-2011 Academic Year. The Employer makes the

following argument. During the fall semester of 2010, there
were three English Department classes of three credits each that
were taught by adjunct teachers, each of them to fill a
Principle 2 teaching need. The grievant declined an overload
assignment to teach one of them, English 23%25 (Writing about

Nature)}, because she thought she was not sufficiently qualified
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to teach about nature. The evidence shows that she was not
qualified to teach one of the other two classes taught by
adjunctsg, English 2150 (Technical Writing), because she had no
experience teaching in that specialty.

Although the grievant was gqualified to teach the only
other class assgigned to an adjunct teacher in the fzll semester
of 2010, English 1151 (English Compogition}, that class was
scheduled for a time (hereafter, for ease of reference, "Class
Period X") when the grievant was previousgly scheduled to teach a
class that was part ol her regular werklecad. The Employer
argues that, because the grievant was previously scheduled to
teach during Class Pericd X, she was not available to teach the
English 1151 class that was assigned to an adjunct teacher and
that, therefore, there was no violation of Subdivision 2(a) in
the fall semester of 2010 for which the grievant should recover
damages.

The Union argues that the Employer could have rearranged
teaching schedules to accommodate the grievant’s reguest to
teach an overlcad c¢lass of English 1151 in the following
manner. It could have asgigned a graduate assistant -- one of
many who had been scheduled to teach a class in English 1151 at
a different time -- to teach English 1151 during Class Period
X. Then it could have granted the grievant’s regquest tc teach
English 1151 in a clasgse period that was open on her schedule,
thus eliminating the adjunct appcintment.

I make the following ruling. Nothing in the Threshold

Language reguires the Employer to rearrange teaching schedules
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to accommodate a request for an cverlcoad assignment by a
particular teacher. The grievance makes its claim for a remedy
in behalf of a particular teacher, the grievant. The evidence
shows that, because of a conflict in her schedule, she was not
available to teach during Class Period X. I rule that her
unavailability was a "circumstance" that, for her particular
claim, dictated that the needed Principle 2 teaching (a class of
English 1151 during Class Period X) "cannot be accomplished"
within the grievant’s total teaching worklecad. I conclude that,
for fall semester of 2010, the Employer did not violate Sub-

divisiecn 3(a} in a manner that damaged the grievant. T also

conclude that, because there were no relevant adjunct appoint-
ments made during spring semester of 2011, the grievant suffered
ne damages for vicolation of Subdivision 3{(a) during the
2010-2011 academic vear.

The 2011-2012 Academic Year. The grievant was on sabbat-

ical leave during fall semester of 2011, and the Union makes no
damage claim for that semester. During the spring semester of
2012, adjunct teachers taught three classes of three credits each
for which the grievant was qualified and available to teach over-
load. The Employer argues that, as discussed above, because the
grievant was one of eleven English Department permanent faculty
who might have claimed overload assignments to teach those three
c¢lasges, ghe had cnly about a 27% chance of being selected to
teach one of them. I rule as I did above. Because the Employer
denied the grievant’'s request to teach one of those classes as

an overload assignment, and because there is no showing that
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other permanent faculty made and were denied similar requests,
the suggestion of a poessible selection contest for the overload
assignments requested by the grievant lacks a needed premise. I
conclude that the grievant is entitled to recover $6,701.61 for
loss of the pay she would have received for teaching three
credits of overlcad in the 2011-2012 academic year.

Mitigation. The Employer presented evidence that it

provided the grievant with other opportunities to increase her
high-five income, and it argues that any damages she suffered
should be considered mitigated by the Employer‘s action.

In the summer segssion of 2009, which is part of the
2009-2010 fiscal year, the grievant received an extra $6,701.60
for teaching a summer session c¢lass. In fiscal year 2011-2012,
the grievant again received an extra $6,701.60 for teaching a
summer sessicn class in the summer of 2011, and in spring
semester of 2012, she received an extra $6,555 for development
and teaching two correspondence courses. In the summer of 2012,
part of fiscal year 2012-20132, just before her retirement hecame
effective, the grievant received an extra $13,403.21 for
teaching two summer session classes.

I make the following ruling. Even though I assume that
the Employer had no obligation to offer the grievant these extra
opportiunities to earn income, the Employer’s having done so does
not serve to mitigate the damages caused by the denial of her
requests for overload assignments in the 2009-2010 and 2011-12
academic years. The grievant suffered a loss of income from the

denial of those overload regquests, in viclation of Subdivision
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3{(a). Because her performance of extra work, as described above,
wag unrelated Lo the damages she suffered by denial of her over-
load regquests, reduction cof her damages is not justified.

Reduction in Retirement Annuity. The Union argues that

the denial of the grievant’s requests for overload assignments
reduced her high-five income and thereby reduced her future
retirement annuity. The Union seeks.inclusion in the award of
an amount that will compensate the grievant for the present
value of that reduction in her annuity. The Union presented
evidence 1} that, by statute, TRA is prohibited from making a
post-retirement adjustment in the total of high-five income of a
retiring faculty member, 2) that if the grievant had been
permitted to teach three credits of overlecad in each of three
academic years, 2009-2010, 2010-2011 and 2011-2012, the increase
in her high-five income would have entitled her to an additional
5210 per month in her retirement annuity, and 3} that the present
value of an income gtream of $210 per month isg $31,070.21,
assuming adjustment of that income stream by 2% per year for
inflation and assuming a 6% discount rate.

The Emplover argues that the present value cf the
reduction in the grievant’s retirement annuity is not recoverable
in this arbitration proceeding because the retirement-annuity
benefit is created and controlled by statute and does not arise
from the labor agreement. The Employer arguesg that arbitrators
follow a common law principle that damages "are nct recoverable
unlesgg they arise naturally from the breach or were contemplated

by the parties as a probable result of the breach at the time
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the contract was made,” citing Hill and Sinicropi, Remedies in

Arbitration, 493 (BNA, 2d Ed. 1991;.

The Union arguss that damages for the reducticon in the
grievant’s retirement annuity are rec¢overable under Minn. Stat.,
Section 572B.21(c} (2012), a provision of the Minnesota Uniform
Arbitration Act, which provides that "an arbitrator may order
such remedies as the arbitrator considers just and appropriate
under the cilircumstanceg of the arbitration proceeding. . . .7
The Union argues that the grievant ig entitled to a "make-whole"
remedy -- that she shcould ke placed in the position she would
have been in if she had received the overload assignments she
was entitled to receive.

I rule that the grievant is entitled to an award that
compensates her for the reduction in her retirement annuity.
That reduction is a loss that flows directly from the viclation
of Subdivision 3(a). Though the retirement annuity is created
by statute, the record shows that both parties are aware of its
provisgions and that they are aware that an increase in high-five
income will increase the retirement annuity of a retiring faculty
member. A denial of recovery for this loss would refuse the
grievant damages that are clearly conseguential te the viclation

of Subdivision 3(a}.

AWARD
The grievance is sustained in part. The Eumployer shall

pay the grievant $13,403.22 as compensation for refusing her
request for an overload agsignment in academic years 2009-2010

and 2011-2012.
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In addition, the Employer shall pay the griewvant the
present value of an amount sufficient to compensate her for the
reduction in her retirement annuity that regulted from the
diminution of her total high-five income by $13,401.22. I
retain jurisdiction to determine that amount in the event that

the parties cannot do so by agreement.

T
May 31, 2013 o { 4’ N

Thomas P. Galiaghk<tT, A bitrator‘k‘\\\
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