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DEPARTMENT OF ADMINISTRATION



        Real Estate and Construction Services (RECS) 
RECS-SW-04 Standard Work 
for SUPPLEMENTAL AGREEMENTS (SAs) TO CONSTRUCTION CONTRACTS 
Standard for:


Executing a SUPPLEMENTAL AGREEMENTS (modification/change) TO CONSTRUCTION CONTRACTS
Purpose:


To achieve a consistent method for modifying construction contracts. 
Background:
1.   Any change to a State Construction Contract is executed using a Supplemental Agreement (SA) (form available on RECS’s website).  

2.  In accordance with Minn. Stat. §16A.15, subd. 3(c), when a construction change is required which may delay the construction and incur associated delay costs, the RECS PM may give approval to proceed with the work.  Following any approval, the RECS PM must act to encumber the funds  into the contract via execution of a Supplemental Agreement within 30 Days.  (See MMD Policy 39).  If an SA is not executed within 30 days, the RECS PM shall document the reason via the form that is attached to the DE template).
a. The verbal approval and/or Developing Pre-Encumbrance (DE) can be based on an estimated cost and does not commit the State or General Contractor to agreement on the exact amount or time change in the contract.  Final agreement is accomplished by negotiating the amount and time and then executing a Supplemental Agreement to the Contract.

b. The General Contractor cannot be paid for a change in the work until a Supplemental Agreement to the Contract is executed.

c. See SW-09 for Contract Payment Requests.  When the Contractor bills (submits a payment request) for the SA work, the payment request’s “To” and “From” dates, must reflect the date(s) the SA work was performed or the payment request includes the dates of when the SA work was performed.  (The State’s Request For Payment form, page 2, has a location where the “Start date” of the SA work can be entered).
3.  Prior to the giving the Contractor a Notice to Proceed with work, the RECS PM submits a D/E (developing pre-encumbrance) to RECS Delegated Authority for approval and signature.  

Exception:  A verbal approval to proceed may be given is situations where a contractor is held up from proceeding with work.  In these cases, the RECS PM shall execute a D/E within 48 hours of giving verbal approval.
a. When executing a DE, the RECS PM may request additional contingency amount to be increased.

b. RECS PM is to provide a copy of the “lump sum” D/E and indicate which of the following categories the work falls under:     FORMCHECKBOX 
 Code Change   FORMCHECKBOX 
 Hidden/Unforeseen condition   FORMCHECKBOX 
   Errors & Omissions, or    FORMCHECKBOX 
 Program Change
c. The PM is responsible for monitoring the contingency amount so that approval to do work above this amount is not exceeded.  When the contingency is near depletion, the PM shall discuss future changes with their supervisor to determine if individual D/Es are to be executed for each change or whether another “lump sum” D/E is to be executed.
4.   When approving any additional work and initiating any D/E (to be followed by a SA), the RECS PM shall verify:  

a. That the additional work is within the scope of the original contract work (is required in order to achieve the intent of the contract documents).

b. Whether the contractor has requested additional time to accomplish the work and the additional time is justified.
c. That the COMPLETION DATE of the contract has not expired and the subsequent SA shall extend the completion time if the work will occur after the current completion date.  Work SHALL NOT occur after the specified completion date unless the SA covering that work contains an extension of time that covers the period of time of when the work was performed.
d. If there is an ongoing dispute over the completion date, wherein the date cannot be changed, the PM is to attach documentation of the dispute indicating the status of negotiations).

e. If there is an ongoing dispute over the completion date, and there is a dispute over the completion date that is not related to the work under the SA, and the contractor is entitled to additional time to perform the SA work, the contract time is to be extended for that work.

5.   Although a construction contract does not expire, for accounting purposes, the contract end-date is established to be one year from the date of substantial completion.  The RECS PM is responsible for monitoring this end date and to ensure that RECS Accounting is notified (via a SA) that the date is extended when work is occurring beyond the end-date.
6.  The Developing Pre-Encumbrance (D/E) form (located on RECS’s website  http://mn.gov/admin/government/construction-projects (Click on (Manuals, Forms, and Guidelines” and“Forms”).
a. Consideration of a change to a Construction Contract is initiated, in writing, by:

1. Architect-Engineer of Record (A-E of Record), via Proposal Request (PR), Architect’s Supplemental Instruction (ASI), Construction Change Directive (CCD) or Construction Bulletin (CB).

2. General Contractor, via General Contractor Proposal Request (GCPR) or response to a Request For Information (RFI).

3. Owner, via the A-E of Record. 
4. RECS Project Manager’s verbal approval.

b. See the General Conditions of the Contract For Construction (AIA Document A201 as amended by the State) for making and documenting changes to the Construction Contract.

7.    RECS’s Contracting Policy RECS-CT-01 contains legal and policy requirements for contracting which apply to executing changes (SAs) to contracts.  The RECS Project Manager is responsible for reviewing and complying with the policy
References or related documents:


RECS-CT-01 Contracting Policy  (includes Materials Management Division Policy 39)
RECS SW-01 Standard Work for PTSC Contracting 

RECS SW-07 Standard Work for Vendor Evaluations

RECS SW-09 Standard Work for Contract Payment Requests

RECS SW-11 Standard Work for Vendor Performance Report

RECS SW-series Standard Work for all Construction Contracting, (low bid, CM at Risk, Design-Build, etc)

Estimated time for completion:


Total Days





30 days
 from preencumbrance (DE) approval








Or approval of a change



Standard:  


	Step
	TASK
	TIME

	
	      PRIOR APPROVAL (Developing Pre-Encumbrance) Process
	

	1
	The RECS Project Manager (PM) initiates the creation of a Developing Pre-Encumbrance (D/E) Form when the PM agrees that a change to the contract is needed or verbally approves the change.  The RECS Project Manager may instruct the Vendor (A/E of Record or Professional Technical Service Contract –PTSC-Vendor) to initiate the D/E forms.

a. In the space provided, the D/E shall indicate one of the following categories the work falls under:   

                    FORMCHECKBOX 
 Code Change   FORMCHECKBOX 
 Hidden/Unforeseen condition,   
                      FORMCHECKBOX 
   Errors & Omissions , or    FORMCHECKBOX 
 Program Change
CONTINGENCY INCREASES
When the original contract is awarded and executed, a contingency amount is included and encumbered under the contract.  When submitting a DE, the RECS PM may include an increase in the contingency amount if the original amount is near depletion.  Note that the contingency amount may ONLY be used for changes/additional work needed in order to accomplish the intent of the construction documents; wherein the State is receiving an added value.  NO PROGRAM or SCOPE CHANGES will be allowed.  See RECS-CT-01 Contracting Policy for requirements for approving changes to contracts.

b. The PM is responsible for monitoring the changes (debits) to the contingency so that approval to do work above this amount is not exceeded.  When the contingency is near depletion, the PM shall include an increased contingency amount if needed.
c. If the contingency amount is depleted or the work is not covered under the contingency amount, the RECS PM must, within 48 hours of the approval, initiate action to encumber the funds via a D/E (developing pre-encumbrance).   
REQUIRED TIME PERIODS

The following time periods apply to D/Es and Supplemental Agreements (PMs are to notify the consultant A/E of Record of these time periods):

a. If verbal approval for a change is given, the PM shall execute a DE within 48 hours of the verbal approval.
b. Following the execution of the D/E or approval to proceed with work, the PM shall ensure a Supplemental Agreement (SA) is executed within 30 days of the approval date of the D/E.
c. If the SA cannot be executed within the 30 days, the PM shall document the reason using the form attached to the DE form and place in the contract file.

This shall be done for each 30 day time period that elapses when the SA is not executed.


	1 Day


	Step
	TASK
	TIME

	
	         SUPPLEMENTAL AGREEMENTS TO CONTRACTS
	

	2


	The RECS Project Manager submits the completed D/E form to the RECS Construction Program Manager (or other delegated authority) for approval and signature. 

IMPORTANT:  

See STEP NO. 1 - IMPORTANT TIME PERIODS:   The RECS PM shall notify the Contractor and A/E of Record of the time and payment request requirements for SAs.   See SW-09 Standard Work for Contract Payment Requests

	Included in Step 4

	3
	The RECS Construction Program Manager reviews and when approved, submits the D/E form to RECS Accounting.    

	Included in Step 4

	4


	RECS Accounting identifies the funding and creates a requisition for the change in the State’s Accounting System.  If Agency funding is being used for the project, RECS Accounting contacts the agency and the agency enters the requisition. 

NOTE:  If additional work will not begin until a Supplemental Agreement (SA) is executed,  a requisition is not needed for the D/E.  The requisition will be done when the SA is processed for execution.


	3 Days

	5


	RECS Accounting makes a copy of the D/E, files the original and emails a copy to the PM.


	Included in Step 4

	6


	Upon receipt of the approved D/E, the PM notifies the Architect/Engineer of Record (Consultant) who notifies the contractor to proceed with the work.


	Included in Step 4

	6.1
	The RECS PM monitors the 30 day time period to ensure the SA is executed within 30 days of the DE approval.

If the SA cannot be executed within the 30 days, the PM shall document the reason using the form attached to the DE form and place in the contract file.

This shall be done for each 30 day time period that elapses when the SA is not executed.


	Included in Step 4

	
	D/E Process
	4 Days


	Step
	TASK
	TIME

	
	SUPPLEMENTAL AGREEMENT PROCESS


	

	7


	The General Contractor submits, to the A-E of Record, all additional costs, documentation of the costs, and associated additional contract completion time needed as a result of the change. 5.   
a. The General Contractor’s (and subcontractor’s) documentation shall be in accordance with the requirements of the General Conditions of the Contract For Construction (AIA Document A201 as amended by the State).

b. All Contractor and subcontractor pricing must be broken down into units of labor by trade, labor wage rate, units and quantity of materials per the contract’s General Conditions.


	10 days from date a change was initiated via a DE
(30 days for SA to be fully executed)

	8


	The A-E of Record reviews the General Contractor’s documentation and  informs the RECS Project Manager, in writing, that the General Contractor’s proposed pricing and time change is or is not a fair value for the change in the work being considered. 

If the A-E of Record or Owner is in disagreement with the General Contractor’s proposed cost and time:

a. The A-E of Record provides their recommended price and time extension in written notification to the General Contractor

             1.    If the General Contractor refuses to do the additional work without owner agreement to the price or without first being paid for the work, and if the Customer Agency or RECS PM desire the additional work to be done, the RECS PM reviews with their supervisor to instruct the A-E of Record to issue a Construction Change Directive (CCD) directing the General Contractor to proceed with work.

2. Subsequent to issuance of a CCD, The A-E of Record and   RECS Project Manager negotiate with and reach a mutual agreement with the General Contractor on the price and time extension for the change.  (Concept of this approach is to ensure that negotiations do not delay the work).


	5 Days

	9


	The General Contractor and subcontractor(s) revise their pricing documentation to reflect the negotiated and agreed upon costs and time extension. The General Contractor submits, to the A-E of Record, the revised additional costs and associated additional contract completion time.


	5 Days


	Step
	TASK
	TIME

	10


	The A-E of Record obtains the Supplemental Agreement form from the RECS website and completes the form.  ( See Background Step 6  above for link to RECS’s website)

	1 Day

	11


	The A-E of Record makes 3 copies and attaches the General Contractor’s documentation to the SAs, signs each copy, and forwards them to the General Contractor for signature.


	1 Day

	12


	The General Contractor reviews and signs the 3 Supplemental Agreements, and forwards them to RECS.


	2 Days



	13


	RECS Support opens the mail and time stamps the receipt date and time onto the Supplemental Agreements and places them in RECS PM’s mailbox.


	1 Day

	14


	The RECS Project Manager reviews and signs the Supplemental Agreement, attaches the approved D/E and delivers to RECS Accounting.

a. The Supplemental Agreement must contain all required documentation and signatures of the General Contractor and A-E of Record.

b. The persons signing the Supplemental Agreement, on behalf of the General Contractor, must be authorized by their company/organization to commit/enter into contracts on behalf of their company/organization.

If the RECS Project Manager determines that revisions or additional documentation are needed for the SA, the SA is returned to the A/E of Record for resubmittal.  See Steps 16a, b & c.


	2 Days

	15
	RECS Accounting retrieves the General Contractor’s contract file (yellow file), logs the receipt date of the Supplemental Agreement (SA) into the Project Management Software (PWA) Contract Log and:

a. If RECS controls the funding, Accounting encumbers the Supplemental Agreement into the State’s Accounting System.

b. If the Agency provides/controls funding, RECS Accounting sends notice to the agency that encumbers funds for the SA in the State’s Accounting System.

c. RECS Accounting fills in the encumbrance funding information on the SA, and initials the SA  (3 copies).

d. RECS Accounting attaches the D/E, to the SA and contract file and places in the designated “Contract Signing Area” workstation.


	2 Days


	Step
	TASK
	TIME

	16


	RECS Construction Program Manager (or other delegated authority) reviews and signs the Supplemental Agreement (3 copies) in two locations (on behalf of RECS and Commissioner of Administration).

If the RECS Construction Program Manager rejects the SA, it is returned to the RECS Project Manager noting the deficiencies.  The RECS PM returns the SA (3 copies) to the A/E of Record informing them of the deficiencies:

a. If the deficiencies require the General Contractor to provide additional documentation, the A/E of Record returns the SA to the General Contractor for resubmittal and/or revisions.

b. If the deficiencies require a new SA to be prepared, the A/E of Record prepares a new SA (3 copies), signs, and resubmits to the General Contractor for signature.  The General Contractor resubmits the SA to RECS;  see Step 13.

c. If the deficiencies require a manual, handwritten change to the SA, the RECS PM makes the handwritten change, initials it and returns the SA (3 copies) to the A/E of Record who initials the change and returns it to the General Contractor who initials the change.  The General Contractor resubmits the SA to RECS; see Steps 13 - 16.


	1 Day

	
	       The SUPPLEMENTAL AGREEMENT is officially executed

 
	Total = 52 Days

Not to Exceed 30 days from the time of DE approval


	
	POST- SA EXECUTION ACTIVITY


	

	17


	The RECS Construction Program Manager (or other delegated authority) delivers the signed Supplemental Agreement and contract file to the Contract Coordinator/Contracting.


	Time included in Step 16

	18


	Contract Coordinator/Contracting logs the date the SA was fully executed into the Project Management Software (PWA) Contract Log and, via email, notifies the RECS Project Manager, A/E of Record and contractor that the SA has been executed.

a. The Contract Coordinator/Contracting makes an electronic “pdf” file of the fully executed Supplemental Agreement.  The electronic SA is filed in the project file in the “s” sharedrive and emails to the General Contractor and the A-E of Record.

b. Contract Coordinator/Contracting mails a hardcopy of the signed Supplemental Agreement to the General Contractor and the A-E of Record. (1 copy each).


	2 Days




	Step
	TASK
	TIME

	19


	The Contract Coordinator/Contracting places the signed Supplemental Agreement with the Construction Contract file folder (“Yellow” file folder) and places them in the Contract Filing box.  


	Time included in Step 18



	20


	RECS Accounting files the signed Supplemental Agreement in the Construction Contract file folder (“Yellow” file folder) and returns the contract file to the project hanging file folder located in the project file cabinets.


	5 Days

	21


	Following execution of the Supplemental Agreement, and accepted completion of the work, the General Contractor may submit a pay request to be paid for the work contained in the SA.

Pay Requests are submitted to the A/E of Record (Vendor) for signature (standard State form is located on RECS’s website    http://mn.gov/admin/government/construction-projects (Click on (Manuals, Forms, and Guidelines” and“Forms”).
For processing payments see RECS SW-09 Standard Work for Contract Payment Requests


	30 days from receipt of Pay Request




Process for revising standard:


Submit electronic document of this standard with tracked and redline changes.
Date:
Jan 20, 2009
Revision Date:   July 13, 2009


  November 19, 2009 (2)


  December 9, 2013

